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THOMAS   SWANN,  ESQ. 

Mr.  Gilpin,  the  Attorney  General,  made  the  following  remarks:— 

**I  have  been  deputed  by  the  Bar  to  perform  the  melancholy  duty 
of  announcing  to  the  Court  the  death  of  Thomas  Swann;  and 
respectfully  soliciting  permission  to  have  inscribed,  among  the  records 
of  this  high  tribunal,  the  expression  of  their  respect  for  his  memory, 
and  esteem  for  his  character,  as  a  lawyer  and  a  man.'  In  a  scene 
which  he  has  so  often  adorned  by  the  exercise  of  his  genius,  and 
distinguisned  professional  ability ;  among  those  who  have  so  often 
admired,  as  friends  and  associates,  the  mild  beneficence  of  his 
deportment,  and  his  unsullied  probity  and  worth ;  it  would  be  vain 
for  me  to  aweil  on  personal  traits  and  incidents,  which  are  felt  with 
more  truth  than  I  have  the  ability  to  delineate  them.  He  was  con- 
stantly called  on,  through  a  long  life,  to  discharge  important  public 
and  private  trusts ;  and  his  duty  was  performed  without  a  single 
stain.  As  the  reward  for  this,  by  him  most  prized,  would  have 
been  the  approbation  of  the  chief  ministers  of  the  profession  to  which 
he  was  devoted,  I  feel  well  assured  that  I  shall  not  ask  the  Court, 
without  success,  to  add  that  sanction  to  the  sincere  and  spontaneous 
testimony  of  his  brethren  of  the  Bar.  And  I  now  move  the  Court, 
in  pursuance  of  the  fourth  Resolve  contained  in  the  subjoined  pro- 
ceedings of  the  Bar  and  officers  of  the  Court,  to  have  said  proceed- 
ings entered  on  the  records  of  this  Court." 

To  which  Mr.  Chief  Justice  Taney  replied: — 

**The  Court  receive  with  great  sensibility  the  communication 
made  by  the  Bar.  In  the  death  of  Mr.  Swann,  we  feel  that  we  have 
lost,  not  only  an  eminent  lawyer,  to  whom  we  have  often  listened 
with  pleasure ;  but  also  an  esteemed  and  valued  friend,  whose  kind 
heart,  and  upright  principles,  endeared  him  to  all  who  had  an  oppor- 
tunity of  knowing  him.  We  sincerely  deplore  his  loss,  and  will 
cordially  unite  with  you  in  paying  to  his  memory  the  honours  so 
justly  due." 
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Whereupon  it  is  ordered  by  the  Court  that  the  following  proceed- 
ings be  entered  upon  the  nunutes ;  viz. — 

At  a  meeting  of  the  gentlemen  of  the  Bar  of  the  Supreme  Court 
of  the  United  States,  and  of  the  oiSicers  of  the  Court,  at  the  Court 
Room  in  the  Capitol,  on  Tuesday,  the  28th  instant. 

The  Honourable  Samuel  L.  Southard  was  appointed  chairman, 
and  Francis  S.  Key  appointed  Secretary.  « 

The  following  resolutions  were  submitted  by  General  Walter 
Jones,  and  unammously  adopted;  viz. — 

Resolved,  That  the  members  of  this  Bar,  and  the  officers  of  this 
Court  feel,  with  deep  sensibility,  the  loss  which  the  profession  and 
the  country  have  sustained,  in  the  death  of  Thomas  Swann,  a  mem- 
ber of  this  Bar. 

Resolved,  That  we  cherish  the  highest  respect  for  the  professional 
learning  of  the  deceased;  for  the  purity  and  uprightness  of  bis  pro^ 
fessional  life;  and  for  the  amiable  and  excellent  qualities  which 
belonged  to  him  as  a  man. 

Resolved,  That,  to  testify  these  sentiments,  we  will  wear  the  usual 
badge  of  mourning,  for  the  residue  of  the  term. 

Resolved,  That  Mr.  Gilpin,  the  Attorney  General  of  the  United 
States,  do  move  the  Court  that  these  resolutions  be  entered  upon 
the  minutes  of  their  proceedings. 
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JOSEPH  M.  WHITE,  ESQ. 

Mr.  Gilpin,  the  Attorney  General  of  the  United  States,  made  the 
following  remarks: — 

^  I  have  been  requested,  by  a  meeting  of  the  members  of  the  Bar 
and  officers  of  the  Court,  to  present  a  copy  of  the  resolutions  they 
have  adopted,  on  being  apprised  of  the  death  of  Joseph  M.  White 
of  Florida;  and  respectfully  to  ask  that,  with  the  approbation  of  the 
Court,  they  may  be  inserted  among  the  records  of  its  proceedings. 
These  records  already  give  abundant  and  various  evidence  of  the 
distinguished  legal  ability  of  Mr.  White,  and  the  debt  of  gratitude 
that  is  due  from  his  associates,  for  the  profound  researches  he  made 
m  branches  of  jurisprudence  not  previously  brought  to  the  notice  of 
the  profession;  for  the  light  his  own  intellect  has  shed  upon  them; 
and  for  the  collection  of  authentic  and  necessary  documents  whidi 
his  zeal  and  industry  have  made.  Such  acts  entitle  him  to  the 
grateful  remembrance  of  his  professional  brethren ;  but  with  these 
he  united  an  amenity  of  manner,  and  a  generosity  of  disposition, 
which  secured  him  also  their  strong  personal  affection  and  regard. 
In  bearing  their  testimony  to  his  merits,  and  in  expressing  their 
feelings  on  his  death,  they  wUl  derive  no  small  gratification,  if  this 
evidence  of  them  is  permitted  to  be  placed  in  the  archives  of  that 
tribunal,  whose  approbation  is  among  the  highest  rewards  to  which 
an  American  lawyer  can  aspire. 

<^  I  move,  in  accordance  with  one  of  the  resolutions  to  which  I 
have  referred,  that  these  proceedings  of  the  members  of  the  Bar 
•  and  officers  of  the  Court,  be  entered  among  its  records.'' 

To  which  Mr.  Chief  Justice  Taney  made  the  following  reply : — 

<^  The  Court  wUl  cordially  unite  with  the  Bar  in  paying  the  pro- 
posed honours  to  the  memory  of  Mr.  White.  His  learning,  high 
character,  and  amiable  deportment,  had  won  for  him  the  respect  and 
esteem  of  the  Court;  and  we  sincerely  deplore  his  loss.  He  has 
been  cut  off  in  the  prime  of  his  life,  and  in  the  midst  of  his  useful- 
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ness;  but  his  last  work^upon  a  highly  important  branch  of  the  law, 
will  be  an  enduring  monument  of  his  talents  and  industry. 

<^  The  Court  will  order  the  proceedings  of  the  Bar  to  be  entered 
of  record,  according  to  their  request." 

Whereupon  it  is  ordered  by  the  Court  Aat  the  following  proceed- 
ings be  entered  upon  the  minutes;  viz. — 

At  a  meeting  of  the  gentlemen  of  the  Bar  of  the  Supreme  Court 
of  the  United  States,  and  of  the  officers  of  the  Court,  at  the  Court 
Room  in  the  Capitol,  on  Tuesday,  the  4th  of  February,  1840, 

The  Honourable  Samuel  L.  Southard  was  called  to  the  chair,  and 
General  Walter  Jones  appointed  secretary. 

The  following  resolutions  were  submitted  by  Joseph  R.  Ingersoll, 
Esq.,  and  unaniodously  adopted;  viz. — 

Resolved,  That  the  members  of  this  Bar,  and  the  officers  of  tUs 
Court  feel,  with  deep  sensibility,  the  loss  which  the  profession  and 
the  country  have  sustained,  in  the  death  of  Joseph  M.  White,  a 
member  of  this  Bar. 

Resolved,  That  we  cherish  the  highest  respect  for  the  professional 
learning  of  the  deceased;  for  the  purity  and  uprightness  of  his  pro- 
fessional life;  and  for  the  amiable  and  excellent  qualities  which 
belonged  to  him  as  a  man* 

Resolved,  That,  to  testify  these  sentiments,  we  will  wear  the  usual 
badge  of  mourning,  during  the  residue  of  the  term. 

Resolved,  That  Mr.  Gilpin,  the  Attorney  General  of  the  United 
States,  do  move  the  Court  that  these  resolutions  be  entered  upon 
the  minutes  of  their*  proceedings. 
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SUPREME  GOIJBT  OF  THE  UNITED  STATES. 


Hon.  ROGER  B.  TANEY,  Chief  Justice. 
Hon.  JOSEPH  STORY,  Associate  Justice. 
Hon.  smith  THOMPSON,  Associate  Justice. 
Hon.  JOHN  MCLEAN,  Associate  Justice. 
Hon.  henry  BALDWIN,  Associate  Justice. 
Hon.  JAMES  M.  WAYNE,  Associate  Justice. 
Hon.  PHILIP  P.  BARBOUR,  Associate  Justice. 
Hon.  JOHN  CATRON,  Associate  Justice. 
»HoN.  JOHN  M'EINLEY,  Associate  Justice. 

Henet  D.  Gilpin,  Esq.,  Attorney  General. 

RiCHAEB  Petebs,  Esq.,  Reporter. 

AxEXANDEE  HvNTER,  Esq.,  MarshaL 

William  Thomas  Carroll,  Esq.,  Clerk. 


*  Kr.  Judoe  MlQnley  wis  absent  dming  tbe  tenn. 
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Wood,  The  United  States  ««.-------  430 
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ORDER  OP  COURT, 
Amending  the  S6th  Bule  of  Court. 

It  is  ordered  by  the  Court  that  the  Rule,  No.  36,  passed  at  Ja- 
nuary term,  1830,  be  altered,  so  that  the  last  sentence  thereof  shall 
read  as  follows ;  ^  Every  cause  which  shall  have  been  twice  called 
in  its  order,  and  passed,  and  put  at  the  foot  of  the  Docket ;  shall,  if 
not  again  reached  during  the  term  it  is  called,  be  continued  to  tht 
next  Term  of  the  Court:\ 

February  6th,  1840. 
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THE  DECISIONS 


or 


SUPREME  COURT  OF   THE  UNITED   STATES, 


AT 


JANUARY  TERM,   1840, 


Joseph  Evans,  Plaintiff  in  error,  vs.  Sterling  H.  6ex, 
Defendant  in  error. 

It  is  the  settled  doctrine  of  the  Sapreme  Goart  of  the  United  States  that  a  writ  of  error 
does  not  lie  from  the  Circuit  Court  on  a  refusal  of  a  motion  to  quash  an  execution;  such 
refusal  not  being  a  final  judgment,  under  the  twenty-second  sectbn  of  the  Judiciary  Act 
of  1789. 

The  opinion  of  the  Court  on  the  case  of  Boyle  vb,  Zacharie  and  Turner,  6  Peters,  648, 
cited  and  affirmed. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Alabama. 

In  the  Circuit  Court  of  Alabama,  an  action  was  instituted  by 
Sterling  H.  Gee,  the  defendant  in  error,  against  Thomas  Evans,  on 
a  bill  of  exchange  drawn  by  Harris  6.  Evans  in  favour  of  Thomas 
Evans,  on  George  M .  Rives  of  Mobile,  for  five  thousand  three  hun- 
dred and  fifty  dollars,  dated  16th  December,  1834,  due  twelve 
months  after  date,  negotiable  and  payable  at  the  office  of  discount 
and  deposite  of  the  Branch  Bank  of  the  United  States  at  Mobile ; 
for  value  received ;  and  protested  for  non-acceptance. 

The  declaration  does  not  charge  that  notice  of  the  non-acceptance 
was  given  to  the  endorser*  No  proof  was  given  at  the  trial  of  such 
notice. 

To  this  declaration  the  defendant  (the  endorser  of  the  bill)  demur- 
red, and  the  plaintiff  was  nonsuited :  afterwards,  at  the  same  term, 
the  nonsuit  was  struck  out,  and  the  cause  continued.  At  the  next 
term  a  jury  was  empannelled,  who  found  a  verdict  for  plaintiff,  on 
which  judgment  was  entered. 

Thomas  Evans,  the  defendant  in  this  judgment,  died  12th  Sep- 
tember, 1837;  and,  on  the  16th  March,  1838,  a  fieri  facias  issued 
on  the  judgment* 
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The  administrator  of  the  deceased  made  a  motion  to  quash  this 
execution  at  May  term,  1838:  but  the  Court  overruled  the  motion  $ 
and  gave  judgment,  sustaining  the  execution. 

The  defeudant  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Key  for  the  plaintiff  in  error.  No 
counsel  appeared  for  the  defendant 

For  the  plaintiff  in  error  it  was  contended,  that  the  judgment  of 
the  Circuit  Court  was  erroneous,  because  it  did  not  appear  on  the 
record  that  a  plea  was  filed  by  the  defendant  to  the  plaintiff's  de- 
claration ;  or  that  any  issue  was  joined  before  the  trial  of  the  cause. 

2.  No  notice  of  the  non-acceptance  of  the  bill  of  exchange  was 
charged  in  the  declaration,  nor  proved  at  the  trial. 

3.  No  judgment  was  given  by  the  Court  on  the  demurrer  of  the 
defendant. 

4.  The  judgment  of  the  Circuit  Court  sustaining  the  execution 
was  erroneous. 

Mr.  Key  stated  that  the  cause  had  been  brought  up,  mainly,  upon 
the  motion  to  quash  the  execution ;  and  the  question  was,  whether 
the  Court  would  sustain  a  writ  of  error  on  that  ground.  He  cited 
4  Cranch,  324;  6  Cranch,  233,  235;  7  Wheat.  534;  8  Peters,  259. 
In  the  case  before  the  Court,  the  execution  was  issued  against  the 
property  of  a  dead  man.  Thomas  Evans  died  in  1837.  A  case  was 
decided  by  this  Court  which  goes  fully  up  to  the  question  in  this 
case.    Boyle  vs.  Zacharie  and  Turner,  6  Peters,  648. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  Court. 

The  principal  matters  appearing  in  the  record  are  not  now  open 
to  investigation,  being  the  same  adjudged  of  by  this  Court  in  1837; 
the  report  of  which  is  found  in  II  Peters,  81. 

The  original  judgment  against  Thomas  Evans  was  rendered  at  May 
term,  1836.  No  execution  seems  to  have  issued  until  16th  March, 
1838,  when  one  was  taken  out  bearing  teste  the  second  Monday  of 
October,  1837,  and  returnable  the  second  Monday  of  April,  1838. 

Nothing  appears  in  the  record  showing  that  Thomas  Evans  was 
dead,  save  an  affidavit  of  one  of  his  sons,  and  the  circumstance  that 
the  administrator's  name  is  used  in  prosecuting  the  writ  of  error : 
but  no  suggestion  of  the  death  of  Thomas  Evans,  nor  any  revival 
of  the  judgment  against  his  administrator,  is  found. 

The  execution  was  levied  on  sundry  slaves,  and  a  bond  given  for 
their  delivery,  which  recites  that  the  ex^ecuCion,  in  virtue  of  which 
the  levy  was  made,  bore  teste  at  May  term,  1836 ;  and  to  this  date 
the  writ  may  have  had  relation,  by  the  laws  of  Alabama,  and  the 
facts  of  the  case. 

One  of  the  sons  of  Thomas  Evans  made  an  affidavit,  stating  his 
father  to  have  died  on  the  12th  day  of  September,  1837,  on  which 
the  motion  to  quash  the  execution  and  delivery-bond  was  founded. 
The  motion  was  refused;  but  for  what  particular  reason,  does  not 
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appear ;  nor  does  this  Court  feel  itself  authorized  to  inquire.  It  is 
the  setUed  doctrine  here,  that  a  writ  of  error  does  not  lie  upon  the 
refusal  of  a  motion  to  quash  an  execution :  such  record  of  refusal 
not  being  a  final  judgment  in  the  sense  of  the  twenty-second  section 
of  the  Judiciary  Act.  We  will  content  ourselves  by  referring  to  the 
opinion  of  the  Court  in  the  cause  of  Boyle  vs.  Zacharie  and  Turner, 
6  Peters,  654.  It  is  therefore  ordered,  that  the  writ  of  error  be  dis- 
missed, and  the  supersedeas  discharged. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Alabama,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  ordered  and  adjudged  by  this  Court,  that  this  writ  of  error  be, 
and  the  same  is  hereby,  dismissed  with  costs ;  and  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court,  with 
directions  to  proceed  therein  according  to  law  and  justice. 
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Lessee  of  MxRaARET  Lattimer  and  others,  Plaintiffs  in 
ERROR,  vs,  William  Poteet,  Defendant  in  error. 

Ejectment  for  forty-niDe  thoomnd  acres  of  land  in  the  atate  of  North  Carolina,  claimedl 
by  the  plaintiffii  under  a  grant  fifom  the  state,  dated  20th  July,  1796,  to  William  Gath- 
cart,  founded  on  entries  made  in  the  office  of  the  entry  taker,  in  the  county  of  Bun* 
combe,  in  the  state  of  North  Carolina,  made  after  the  3d  of  Februaiy,  1795,  within  the 
limits  of  the  county.  The  land  lay  wholly  within  the  limits  of  the  territory  specially 
described  and  set  forth  in  the  fifth  section  of  the  act  of  1783,  entitled  an  act  for  opening 
the  land  office  of  the  state  of  North  Carolina.  The  claim  of  the  plaintifls  in  the  eject* 
ment  was  resisted  on  the  ground  that  the  grant  under  which  the  plaintifls  claimed,  was,  at 
the  time  of  its  emanation,  wholly  within  the  territory  allotted  to  the  Cherokee  lndians» 
and  was  null  and  void ;  as  such  entries  and  grants  were  prohibited  by  the  sixth  section 
of  the  act    It  was  held  that  the  title  under  which  the  plaintifts  claim  was  invalid. 

Construction  of  the  treaties  with  the  Cherokee  Indians,  relative  to  lands  within  the  bound* 
ary ;  and  of  the  acts  of  the  legislature  of  the  state  of  North  C<Nrolina,  relative  to  the  ooca* 
pation  and  entry  of  lands  within  the  Indian  boundary. 

It  will  not  be  denied  that  the  parties  to  a  treaty  are  competent  to  determine  any  dispute 
respecting  its  limits.  In  no  mode  can  a  controversy  of  this  nature  be  as  satufactorily 
determined  as  by  the  contracting  parties.  If  their  lang^uage  in  the  treaty  shall  be 
wholly  indefinite,  or  the  natural  objects  called  for  are  uncertain  or  contradictory,  there 
is  no  power  but  that  which  formed  the  treaty  which  can  remedy  such  defects. 

It  is  a  sound  principle  of  law,  and  applies  to  the  treaty-making  power  of  the  government 
of  the  United  States,  whether  exercised  with  a  foreign  nation  or  an  Indian  tribe,  that 
all  questions  of  boundary  may  be  settled  by  the  parties  to  the  treaty :  and  to  the  exercise 
of  that  high  function  of  the  government  within  its  constitutional  powers,  neither  the 
rights  of  a  state,  or  of  an  individual  can  be  interposed. 

The  Indian  title  being  a  right  of  occupancy,  the  state  of  North  Carolina  had  the  power 
to  grant  the  fee  in  Sioae  lands  subject  to  this  right 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Carolina. 

This  case  was  ^argued  at  January  term,  ISSQ,  by  Mr.  Coxe  for 
the  plaintifis  in  error ;  and  by  Mr.  Webster  for  the  defendant  It 
was  held  under  advisement  until  this  term. 

The  case  is  fully  stated  in  the  opinion  of  the  Court 

Mr.  Justice  McLean  delivered  the  opinion. 

This  case  comes  before  the  Court  on  a  writ  of  error  to  the  Circuit 
Court  of  North  Carolina. 

The  lessors  of  the  plaintiff  brought  their  action  of  ejectment,  to 
recover  the  possession  of  forty-nine  thousand  nine  hundred  and 
twenty  acres  of  land,  in  Haywood  county,  and  described  in  the 
declaration  by  metes  and  bounds.  On  the  trial,  certain  exceptions 
were  taken  by  the  plaintiff  to  the  rulings  of  the  Court ;  and  the 
verdict  being  not  guilty,  a  judgment  in  favour  of  the  defendant  was 
entered.    To  revise  this  judgment,  this  writ  of  error  is  prosecuted. 

The  lessors  of  the  plaintiff,  to  sustain  their  action,  offered  in  evi* 
deuce  a  grant  from  North  Carolina  to  William  Cathcart,  for  the  land 
described  in  the  declaration,  dated  the  20th  July,  1796,  and  founded 
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Oil  entries  made  in  the  entry-taker's  office,  of  the  county  of  Bun* 
combe,  in  said  state,  in  the  year  1795,  within  the  limits  of  said 
county.  It  was  admitted  that  the  title,  if  any,  had  descended  ti> 
the  lessors  of  the  plaintiff,  and  that,  at  the  commencement  of  the 
action,  the  defendant  was  in  possession ;  and  also,  that  the  land  was 
within  the  limits  of  the  territory  described  in  the  fifth  section  of  the 
act  of  North  Carolina,  1783,  entitled  an  act  for  opening  the  land 
office  for  the  redemption  of  specie  and  other  certificates,  &c.  And 
the  great  questions  arising  out  of  the  instructions  are,  whether  at 
the  dates  of  the  entry  and  grant,  the  land  was  within  the  Indian 
country ;  and  if  it  was,  whether  the  entry  and  grant  were  void. 

The  limits  of  the  Indian  country,  within  the  state  of  North  Caro- 
lina, were  established  by  treaties  made  between  the  United  States 
and  the  Cherokee  tribe  of  Indians. 

The  first  treaty  was  concluded  at  Hopewell,  the  20th  November, 
1785.  The  fourth  article  of  this  treaty  declared,  <^  that  the  bound- 
ary allotted  to  the  Cherokees  for  their  hunting  grounds,  between 
the  said  Indians  and  the  citizens  of  the  United  States,  &c.,  shall 
begin  at  the  mouth  of  Duck  river,  on  the  Tennessee ;  thence  run- 
ning northeast  to  the  ridge  dividing  the  waters  running  into 
Cumberland  from  those  running  into  the  Tennessee,  thence  easterly 
along  the  said  ridge  to  a  northeast  line,  to  be  run,  which  shall  strike 
the  river  Cumberland  forty  miles  above  Nashville;  thence  along 
the  said  line  to  the  river;  thence  up  the  said  river  to  the  ford  where 
the  Kentucky  road  crosses  the  river;  thence  to  Campbell's  line, 
near  Cumberland  Gap ;  thence  to  the  mouth  of  Cloud's  creek  on 
Holston,  thence  to  the  Chimney-top  mountain;  thence  to  Camp 
creek  near  the  mouth  of  Big  Limestone  on  Nalichuchey ;  thence  a 
southerly  course  siz  miles  to  a  mountain;  thence  south  to  the  North 
Carolina  line ;  thence  to  the  South  Carolina  Indian  boundary ;  and 
along  the  same  southwest  over  the  top  of  the  Occunna  mountain, 
till  it  shall  strike  Tugalo  river ;  thence  a  direct  line  to  the  top  of 
the  Currahee  mountain;  thence  to  the  head  of  the  south  fork  of  the 
Occunna  river." 

The  treaty  of  Holston,  which  was  concluded  the  2d  July,  1791, 
altered  the  limits,  as  established  by  the  Hopewell  treaty,  and  de- 
clared that  <^  the  line  should  begin  at  the  top  of  the  Currahee  moun- 
tain, where  the  creek  line  passes  it ;  thence  a  direct  line  to  Tugalo 
river;  thence  northeast  to  the  Occunna  mountain,  and  over  the 
same  along  the  South  Carolina  Indian  boundary  to  the  North  Caro- 
lina boundary ;  thence  north  to  a  point  from  which  a  line  is  to  be 
extended  to  the  river  Clinch,  that  shall  pass  the  Holston  at  the  ridge 
which  divides  the  waters  running  into  Little  river  from  those  run- 
ning into  the  Tennessee ;  thence  up  the  river  Clinch  to  Campbell's 
line,  and  along  the  same  to  the  top  of  Cumberland  mountain;  thence 
a  direct  line  to  the  Cumberlana  river,  where  the  Kentucky  road 
crosses  it;  thence  down  the  Cumberland  river  to  a  point  from  which 
a  southwest  line  will  strike  the  ridge  which  divides  the  waters  of 
Cumberland  from  those  of  Duck  river,  forty  miles  above  Nashville : 
a2 
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thence  down  the  said  ridge  to  a  point  from  whence  a  southwest 
line  will  strike  the  mouth  of  Duck  river." 

**  And  in  order  to  preclude  forever  all  disputes  relative  to  the  said 
boundary,  the  same  shall  be  ascertained  and  marked  plainly,  by 
three  persons  appointed  on  the  part  of  the  United  States,  and  three 
Cherokees  on  the  part  of  their  nation." 

Another  treaty  was  made  with  the  Cherokees,  at  Philadelphia, 
the  86th  June,  1794,  in  which  it  was  stated  that  the  treaty  of  Hol- 
ston  had  not  been  fully  carried  into  effect ;  and  in  the  second  article 
it  was  <<  stipulated  that  the  boundaries  mentioned  in  the  fourth  article 
of  the  said  treaty  shall  be  actually  ascertained  and  marked  in  the 
manner  prescribed  by  the  said  article,  whenever  the  Cherokee 
nation  shall  have  ninety  days'  notice  of  the  time  and  place  at  which 
the  commissioners  of  the  United  States  intend  to  commence  their 
operation." 

The  whole  extent  of  the  line  designated  by  this  treaty,  never  ap- 
pears to  have  been  run  and  marked.  Some  parts  of  it  were  not 
run,  because  the  country  through  which  it  passed  was  mountainous 
and  uninhabitable.  On  the  7th  October,  1792,  (1  American  State 
Papers,  Indian  Affairs,  630,)  Governor  Blount  having  given  the 
notice  to  the  Cherokees  required  by  the  treaty,  under  the  directions 
of  the  Secretary  of  War,  instructed  David  Campbell,  Charles 
M^Clung,  and  John  M^Kee,  commissioners  for  extending  the  line 
between  the  United  States  and  the  Cherokees,  according  to  the 
treaty  of  Holston,  to  meet  the  next  day  at  Major  Craig's,  on  Nine 
Mile  creek,  to  extend  the  line.  And  they  were  instructed  in  case  the 
commissioners  appeared  on  the  part  of  the  Indians  to  run  the  line ; 
but  if  the  Indians  did  not  attend,  they  were  required  to  examine 
where  the  ridge  which  divides  the  waters  running  into  Little  river 
from  those  running  into  the  Tennessee,  strikes  the  Holston ;  and  ex- 
tend the  line  from  thence  to  Clinch  river ;  and  again  from  the  ridge 
to  the  Chilhowee  mountain,  paying  strict  regard  to  the  treaty. 

In  their  report,  the  30th  November  ensuing,  the  commissioners 
say,  that  ^<  the  commissioners  on  the  part  of  the  Cherokees  did  not 
attend ;  and  we  proceeded  to  examine  with  great  attention  for  the 
ridge  which  divides  the  waters  of  the  Tennessee  from  those  of 
Little  river,  and  tracing  it,  found  it  a  plain  leading  ridge,  and  that 
it  struck  the  Holston  at  the  mouth ;  but,  having  heard  it  suggested 
that  the  Indians  had  in  contemplation,  at  the  time  the  treaty  was 
made,  a  ridge  which  they  supposed  would  strike  the  Holston  higher 
up,  we  did  not  content  ourselves,  but  retraced  the  ridge,  and  ex- 
amined well  the  south  bank  of  the  Holston,  and  the  result  was,  that 
we  were  perfectly  convinced  that  the  ridge  which  divides  the 
waters  of  Tennessee  and  Little  river,  strikes  the  Holston  at  the 
mouth,  and  at  no  other  part"  ' 

<<  We  then  proceeded  to  run,  but  not  to  mark,  a  line  of  experiment, 
from  the  point  of  the  ridge  in  a  southeast  direction  to  the  Chilhowee 
mountain,  distance  seventeen  and  a  half  miles,  and  again  from  thence 
to  the  Clinch,  in  a  northwest  direction,  distance  nine  miles,  and 
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found  that  line,  continued  to  the  southeast,  would  intersect  the  Ten- 
nessee, shortly  after  it  crossed  the  Chilhowee  mountain,  consequently 
take  away  all  the  Indian  towns  lying  along  the  south  side  of  the  Ten- 
nessee. This  showed  the  necessity  of  turning  the  direction  more  to 
the  east  and  west ;  and  it  is  our  opinion  that  a  line  extended  from 
the  point  of  the  ridge  aforesaid  south  sixty  degrees  east  to  Chilhowee 
mountain,  again  from  the  point  north  sixty  degrees  west,  will  form 
the  true  line  from  Chilhowee  mountain  to  Clinch,  between  the  United 
States  and  the  Cherokees,  according  to  the  treaty  of  Holston.  The 
more  fully  to  elucidate  this  report,  we  present  you  with  a  map, 
which  we  believe  is  nearly  correct,  on  which  both  the  lines  are  laid 
down.*' 
This  line  left  several  white  settlers  within  the  Indian  lands. 
In  transmitting  this  report  to  the  War  Department,  Governor 
Blount  remarks,  ^^  As  the  geography  of  the  country  generally  cannot 
be  known  to  you,  there  being  no  correct  map  of  it,  I  think  it  neces- 
sary to  inform  you  that  the  country  to  the  east  or  rather  southeast 
of  Chilhowee  mountain,  through  which  the  line  reported  upon,  if 
continued  beyond  it,  will  pass,  for  fifty  or  sixty  miles  is  an  entire 
bed  or  ledge  after  ledge  of  mountains,  that  is,  until  it  intersects  the 
line  which  is  to  be  extended  south  from  the  north  boundary  of  North 
Carolina,  near  which  no  settlements  can  be  formed ;  hence  I  con- 
elude  it  will  not  be  essential  to  extend  it.  That  which  the  line 
reported  on  will  intersect,  if  continued,  meaning  that  which  runs 
south  froih  the  north  boundary  of  North  Carolina,  I  caused  to  be 
run,  and  marked  about  sixty  miles  from  the  mouth  of  M'Namee's 
creek  to  Rutherford's  war  trace,  by  Mr.  Joseph  Harden,  in  the 
course  of  last  winter.  Harden  did  not  run  north,  as  required  by 
the  treaty  of  Holston,  but  south,  according  to  the  treaty  of  Hope- 
well." The  writer  then  states  certain  parts  of  the  line,  which,  in 
his  opinion,  need  not  be  run. 

In  a  letter  from  Governor  Blount  to  the  Secretary  of  War,  (1  Ame- 
rican State  Papers,  Indian  Affairs,  629,)  dated  July  15th,  1791,  in 
reference  to  tlie  treaty  of  Holston,  concluded  the  2d  of  the  same 
month,  says,  <<  According  to  my  instructions,  I  proposed  that  the 
ridge  dividing  the  waters  of  Tennessee  from  those  of  Little  river, 
should  form  a  part  of  the  boundary;  but  the  Indians  would  not 
agree  to  it,  but  insisted  on  a  straight  line  which  should  cross  the 
Holston  where  that  ridge  should  stnke  it ;  and  were  so  firmly  fixed 
in  their  determination,  that  I  could  not  prevail  on  them  to  agree  to 
any  other."  And  in  another  letter  from  Governor  Blount  to  the 
Secretary,  (same  page,)  dated  2d  March  1792,  he  says,  <<  I  can't 
help  remarking,  that  I  proposed  at  the  treaty  that  the  ridge  should 
be  the  line.  You  will  recollect  that  I  was  so  instructed ;  and  the 
chiefs  were  unanimously  opposed  to  it,  saying  it  should  be  a  straight 
line;  and  that  it  was  an  evidence  that  my  heart  was  not  straight  that 
I  wanted  a  crooked  line.  The  difficulty  will  be  in  running  the  line 
to  ascertain  where  the  ridge  that  divides  the  waters  of  Little  river  and 
Tennessee  will  strike  Jhe  Holston ;  for,  it  seems,  the  white  people 
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cannot  agree  upon  it — a  circumstance  unknown  to  me  at  the  time 
the  Indians  proposed  it ;  but  from  the  best  information  I  can  obtain, 
I  am  induced  to  believe  it  will  prove  to  be  lower  down  than  they 
expected;  and,  in  that  case,  it  is  my  opinion  that  the  words  of 
the  treaty  ought  not  to  be  so  strictly  adhered  to  as  to  give  them 
any  great  degree  of  dissatisfaction.''  In  his  answer  of  22A  April, 
1792,  the  Secretary  of  War  says,  ^<I  am  commanded  by  the  Presi- 
dent of  the  United  States,  to  whom  your  letters  are  constantly  sub- 
mitted, to  say,  with  respect  to  your  remarks  upon  the  line  at  Little 
river,  that  you  will  be  pleased  to  make  a  liberal  construction  of  that 
article,  so  as  to  render  it  entirely  satisfactory  to  the  Indians,  and  at 
the  same  time  as  consistently  as  may  be  with  the  treaty/' 

On  the  2d  October,  1798,  the  treaty  of  Tellico  was  entered  into, 
which  contained  the  following  preamble:  <* Whereas  the  treaty 
made  and  concluded  on  Holston  river,  on  the  2d  of  July,  1791, 
between  the  United  States  and  the  Cherokee  nation  of  Indians,  had 
aot  been  carried  into  execution  for  some  time  thereafter,  by  reason 
of  some  misunderstanding  which  had  arisen ;  and  whereas,  in  order 
to  remove  such  misunderstanding,  and  to  provide  for  carrying  the 
said  treaty  into  effect,  and  for  re-establishing  more  fully  the  peace 
and  friendship  between  the  parties,  another  treaty  was  held,  made 
and  concluded,  by  and  between  them,  at  Philadelphia,  the  26th  of 
June,  1794;  in  which,  among  other  things,  it  was  stipulated  that  the 
boundaries  mentioned  in  the  fourth  article  of  the  said  treaty  of  Hol- 
ston should  be  actually  ascertained  and  marked,  in  the  mlinner  pre- 
scribed by  the  said  article,  whenever  the  Cherokee  nation  should 
have  ninety  days'  notice  of  the  time  and  place  at  which  the  commis- 
sioners of  the  United  States  intended  to  conunence  their  operations: 
and  whereas  further  delays  in  carrying  the  said  fourth  article  into 
complete  effect  did  take  place,  so  that  the  boundaries  mentioned  and 
described  were  not  regularly  ascertained  and  marked  until  the  latter 
part  of  the  year  1797;  before  which  time,  and  for  want  of  knowing 
the  direct  course  of  said  boundary,  divers  settlements  were  made  by 
citizens  of  the  United  States  upon  the  Indian  lands,  over  and  beyond 
the  boundaries  so  mentioned  and  described  in  the  said  article,  and 
contrary  to  the  intention  of  the  said  treaties;  but  which  settlers  were 
removed  from  the  said  Indian  lands,  by  authority  of  the  United 
States,  as  soon  after  the  boundaries  had  been  so  lawfully  ascertained 
and  marked  as  the  nature  of  the  case  had  admitted." 

The  fourth  article  declares, « In  acknowledgment  for  the  protec- 
tion of  the  United  States,  and  for  the  considerations  hereafter  ex- 
pressed and  contained,  the  Cherokee  nation  agrees,  and  does  hereby 
relinquish  and  cede  to  the  United  States,  all  the  lands  within  the 
following  points  and  lines,  viz.  from  a  point  on  the  Tennessee  river, 
below  Tellico  blockhouse,  called  the  Wildcat  Rock,  in  a  direct  line 
to  the  Militia  Spring,  near  the  Maryville  road  leading  from  Tellico. 
From  the  said  spring  to  the  Chilhowee  mountain,  by  a  line  so  to  be 
run  as  will  leave  all  the  farms  on  Nine-mile  creek  to  the  northward 
and  eastward  of  it ;  and  to  be  continued  along  Chilhowee  mountain 
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untU  it  Strikes  Hawkins'  line.  Thence  along  the  said  line  to  the 
Great  Iron  mountain ;  and  from  the  top  of  which  a  line  to  be  con- 
tinued in  a  southeasterly  course  to  where  the  most  southerly  branch 
of  the  Little  river  crosses  the  divisional  line  to  Tugalo  river ;  and 
from  the  place  of  beginning,  at  the  Wildcat  Rock,  down  to  the  north- 
east margin  of  the  Tennessee  river,  (not  including  islands,)  to  a  point 
or  place  one  mile  above  the  junction  of  that  river  with  the  Clinch ; 
and  from  thence  by  a  line  to  be  drawn,  in  a  right  angle,  until  it  inter- 
sects Hawkins'  line  leading  from  Clinch.  Thence  down  the  said 
line  to  the  river  Clinch ;  thence  up  the  said  river  to  its  junction  with 
Emmery's  river;  and  thence  up  Emmery's  river  to  the  foot  of  Cum- 
berland mountain,  &c." 

The  5th  article  provided  that  this  line  should  be  run  and  marked 
under  the  superintendence  of  commissioners  appointed  by  both  par- 
ties ;  and  that  maps  should  be  made,  one  of  which  was  to  be  depo- 
sited in  the  War  Office. 

The  Indian  boundary  established  by  the  treaty  of  Holston  calls 
for  certain  lines  and  natural  objects,  which,  it  would  seem,  give  as 
much  certainty  to  a  boundary  as  could  well  be  given,  short  of  a 
marked  line  or  water  course. 

It  was  to  begin  at  the  top  of  the  Cnrrahee  mountain,  where  the 
Creek  line  passes  it.  This  mountain  is  in  the  state  of  Georgia,  and 
is  designated  on  the  maps  of  that  state ;  and  <<  where  the  Creek  line 
passes  it,"  is  easily  ascertained.  From  this  point  the  line  was  to  run 
direct  to  Tugalo  river,  an  object  well  known,  and  marked  on  the 
maps;  thence  north-east  to  the  Occunna  mountain,  and  over  the 
the  same  along  the  South  Carolina  Indian  boundary,  to  the  North 
Carolina  boundary.  This  mountain  is  designated  on  the  map,  and 
the  boundaries  called  for,  being  established,  were  known.  From  the 
North  Carolina  southern  boundary,  the  line  was  to  run  north  to  a 
point,  from  which  a  line  is  to  be  extended  to  the  river  Clinch,  that 
shall  pass  the  Holston  at  the  ridge  which  divides  the  waters  running 
into  Little  river  from  those  running  into  the  Tennessee, 

The  point  at  which  the  line  shall  strike  the  Holston,  at  the  ridge, 
not  being  certain,  gave  rise  to  some  qontroversy  shortly  after  the  date  of 
the  treaty.  The  commissioners  appointed  to  run  the  line  in  1 792,  found 
that  by  tracing  the  ridge,  it  led  to  the  junction  of  the  Holston  and  Ten- 
nessee rivers ;  and  consequently,  if  the  termination  of  the  ridge  was  the 
place,  within  the  meaning  of  the  treaty,  where  the  line  should  cross, 
it  must  cross  the  Holston  at  its  mouth.  But  that  this  was  not  the 
construction  given  to  the  treaty  by  the  parties  to  it  is  clear,  from  the 
letters  of  Governor  Blount,  who  negotiated  it,  to  the  Secretary  of 
War.  The  same  day  the  treaty  was  concluded,  he  writes :  I  have 
concluded  a  treaty  which  includes  all  the  white  settlers,  except  those 
south  of  the  ridge  dividing  the  waters  of  Little  river  from  those  of 
Tennessee.  And  again,  July  15th,  1791,  h^  says,  "  I  proposed  that 
the  ridge  dividing  the  waters  of  Tennessee  from  those  of  Little  river 
should  form  a  part  of  the  boundary ;  but  the  Indians  would  not 
agree  to  it ;  and  were  so  firmly  fixed  in  their  determination,  that  I 
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could  not  prevail  on  them  to  agree  to  any  other.  This  line  is  not 
so  limited,  as  to  the  point  at  which  it  shall  leave  the  north  line,  or 
at  which  it  shall  strike  the  Clinch,  but  that  it  may  be  so  run  as  either 
to  include  or  leave  out  the  settlers  south  of  the  ridge ;  the  only  stipu- 
lations respecting  it  are,  that  it  shall  cross  the  Holston  at  the  ridge/' 
And  again,  in  a  letter  of  2d  March,  1792,  <<  I  can't  help  remarking, 
that  I  proposed  at  the  treaty  that  the  ridge  should  be  the  line.  You 
will  recollect  that  I  was  so  instructed,  and  the  chiefs  were  unani- 
mously opposed  to  it,  saying  it  should  be  a  straight  line/'  And  he 
says  that  <<  the  ridge  will  strike  the  Holston  lower  down  than  was  ex- 
pected ;  and,  in  that  case,  it  is  my  opinion  that  the  words  of  the 
treaty  ought  not  to  be  so  strictly  adhered  to,  as  to  give  them  any 
great  degree  of  dissatisfaction."  In  his  answer,  the  Secretary  of 
War  says,  by  command  of  the  President,  <<  You  will  make  a  liberal 
construction  of  that  article,  so  as  to  render  it  entirely  satisfactory  to 
the  Indians."  The  Indians  remonstrated,  and  required  the  white 
settlers  south  of  the  ridge  to  be  removed. 

In  the  talk  of  the  President,  dated  27th  August,  1798,  to  the  Che- 
rokees,  which  was  sent  to  them  preparatory  to  the  treaty  of  Tellico, 
he  says,  it  was  expected  that  the  Holston  treaty  line  would  have  in- 
cluded a  great  proportion  of  the  frontier  white  settlers,  but  it  proved 
otherwise  when  the  line  was  run.  The  words,  <<  shall  pass  the  Hol- 
ston at  the  ridge  which  divides  the  waters  running  into  Little  river 
from  those  running  into  the  Tennessee,"  do  not  necessarily  imply 
that  the  line  shall  cross  the  Holston  at  the  point  where  the  ridge  ter- 
minates. Little  river  falls  into  the  Holston,  and  the  general  course 
of  the  ridge  would  strike  the  Holston  some  distance  above  its  mouth. 
And  when  we  consider  that  the  Indians  refused  to  make  the  ridge 
the  boundary,  and  would  agree  to  no  other  than  a  straight  line ;  and 
that  neither  party  seems  to  have  considered  the  place  of  crossing  at 
the  mouth  of  the  Holston,  we  think,  in  the  language  of  the  Presi- 
dent, through  the  Secretary  of  War,  "  that  a  liberal  construction  of 
this  clause  of  the  treaty  should  be  given." 

lUit  it  is  unnecessary  to  consider  the  correspondence  of  Governor 
Blount,  the  report  of  the  commissioners  of  1792,  or  the  words  of 
this  article  of  the  treaty,  with  the  view  to  give  to  it  a  satisfactory 
construction ;  as  the  parties  in  the  treaty  near  Tellico  have  given  to 
it  a  practical  construction. 

In  this  treaty,  the  parties  say,  that  for  certain  causes  enumerated, 
the  boundaries  mentioned  and  described  in  the  fourth  article  of  the 
treaty  of  Holston,  ^*  were  not  regularly  ascertained  and  marked  until 
the  latter  part  of  the  year  1797." 

The  second  article  provides,  that  the  treaties  subsisting  between 
the  present  contracting  parties,  are  acknowledged  to  be  of  fuU  and 
operating  force ;  together  with  the  construction  and  usage  under 
their  respective  articles,  ^nd  so  to  continue.  And  in  the  third  article 
it  is  declared,  that  the  limits  and  boundaries  of  the  Cherokee  nation, 
as  stipulated  and  marked  by  the  existing  treaties  between  the  parties, 
shall  be  and  remain  the  same,  where  not  altered  by  the  present  treaty. 
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The  object  of  the  government  in  entering  into  this  treaty  was,  to 
purchase  the  Indian  territory,  into  which  white  settlers  had  intruded, 
at  and  near  Nine  Mile  creek,  and  perhaps  at  other  places.  The  line 
established  was  run  and  marked,  and  we  have  the  original  map,  or 
a  copy  of  the  survey,  before  us,  which  was  returned  to  the  War 
Department. 

That  this  purchase  was  of  territory  not  included  in  the  boundaries 
of  the  Holston  treaty,  will  not  be  disputed.  And,  from  the  language 
of  the  third  article,  it  is  clear,  that  the  parties  did  not  intend  to 
establish  an  entirely  new  boundary,  but  to  make  such  alterations  of 
the  Holston  boundary  as  should  secure  the  object  of  the  United 
States. 

The  land  lying  southwest  of  the  Holston  boundary  belonged  to 
the  Indians ;  and  it  was  a  part  of  this  land  that  was  purchased  by 
the  treaty  of  Tellico.  Of  course,  this  purchase  extended  from  the 
Holston  treaty  line  southerly.  For  no  one  can  suppose  that  a  strip 
of  Indian  land  would  be  left  between  the  treaty  hues  of  Holston 
and  Tellico,  The  facts  go  clearly  to  show,  that  the  Tellico  purchase 
was  up  to  the  Holston  line,  and  that  the  part  of  that  line  to  which 
the  purchase  did  not  extend,,  was  designated ;  and  the  point  where 
the  Tellico  line  varied  from  it,  so  as  to  include  the  lands  purchased, 
is  marked  on  the  map.  And  this  shows  the  propriety  of  the  lan- 
guage used  in  the  third  article  of  the  Tellico  treaty;  that  "the 
boundaries  should  remain  the  same  as  established  by  existing  trea- 
ties, where  not  altered  by  the  present  treaty." 

The  line  of  this  treaty  was  to  begin  "  at  the  Wildcat  Rock,  in  a 
direct  line  to  the  Militia  Spring,  near  the  Maryville  road,  leading 
from  Tellico.  From  the  said  spring  to  the  Chiihowee  mountain,  by 
a  line  so  to  be  run  as  will  leave  all  the  farms  on  Nine  Mile  creek  to 
the  northward  and  eastward  of  it ;  and  to  be  continued  along  Chii- 
howee mountain  until  it  strikes  Hawkins'  line."  This  line  is  laid 
down  on  the  map,  and  although  it  is  not  called  the  southern  bound- 
ary of  the  Holston  treaty,  yet  it  is  recognised  as  the  northern  bound- 
ary of  the  territory  purchased ;  and  consequently  must  be  the  Hol- 
ston boundary.  Hawkins'  line  extends  from  Clinch,  crossing  the 
Holston  some  miles  above  its  mouth,  and  runs  between  the  waters 
of  Little  river  and  those  of  the  Tennessee,  as  appears  from  the  map, 
and  continues  until  it  reaches  the  summit  of  the  Great  Iron  moun- 
tain. At  this  point  a  monument  is  erected;  but  if  the  line  were  ex- 
tended beyond  this  easterly,  it  was  not,  probably,  marked ;  and  it  is 
not  laid  down  on  the  plat.  It  is  probable  that  the  original  survey 
of  this  line  was  destroyed  when  the  War  OflSce  was  burnt,  in  1800. 
From  the  Wildcat  Rock,  the  Tellico  treaty  calls  "  to  run  down  the 
northeast  margin  of  the  Tennessee  river,  to  a  point  or  place  one 
mile  above  the  junction  of  that  river  with  the  Clinch;  and 
from  thence  by  a  line  to  be  drawn  in  a  right  angle  until  it  intersects 
Hawkins'  line  leading  from  Clinch."  Here  is  another  recognition 
of  this  line  as  the  northern  boundary  of  the  Indian  lands;  and  con- 
sequently, the  line  established  by  the  Holston  treaty. 
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And  the  Tellico  treaty  calls  again,  after  striking;  Hawkins'  line, 
by  running  near  Nine  Mile  creek,  and  along  Chilhowee  mountain, 
to  run  with  it  to  the  top  of  the  Great  Iron  mountain.  From  this 
point  the  new  treaty  line  varies  from  a  direct  course,  and  continues 
*^  southeasterly  to  where  the  most  southeasterly  branch  of  Little 
river  crosses  the  divisional  line  to  Tugalo  river.'' 

It  is  only  necessary  to  compare  the  course  and  objects  here  desig-  , 
nated  with  the  southeastern  calls  of  the  Holston  treaty  line,  to  see 
that  the  Tellico  line  includes  a  large  tract  of  country  not  included 
by  the  Holston  line.  The  Holston  line,  after  striking  the  Tugalo 
river,  runs  northeast  to  the  Occunna  mountain,  and  over  the  same 
along  the  South  Carolina  Indian  boundary,  continuing  a  north- 
easterly direction,  until  it  strikes  the  North  Carolina  boundary; 
thence  north  to  a  point  which  shall  intersect  a  line  to  be  extended 
from  the  river  Clinch,  that  shall  pass  the  Holston  at  the  ridge. 

The  Tellico  line  runs  southeasterly,  until  it  strikes  the  divisional 
line  to  Tugalo  river.  The  Holston  line  calls  to  run  along  this  divi- 
sional line,  northeasterly;  so  that  from  this  point  these  lines  diverge 
until  the  Holston  line  shall  reach  the  point  of  connection  with  the 
line  drawn  from  the  Clinch. 

These  boundaries,  from  the  point  of  intersection  on  the  top  of  the 
Great  Iron  mountain  to  the  point  of  intersection  on  the  South  Ca^ 
rolina  Indian  boundary,  include  a  large  tract  of  country.  And  this 
tract,  with  the  one  designated  by  Hawkins'  line,  the  Tennessee 
Nine  Mile  creek,  and  the  Clinch,  &c.,  constituted  the  territory  pur- 
chased by  the  Tellico  treaty. 

This  recognition  of  Hawkins'  line  as  the  Indian  boundary,  was 
in  1798,  only  eight  years  after  the  boundary  was  established  by  the 
treaty  of  Holston,  and  one  year  after  the  line  is  declared  to  have 
been  run  and  marked.  The  facts  in  regard  to  this  line  were  recent, 
and  of  course  fresh  in  the  recollection  of  the  contracting  parties. 
It  was  a  matter  about  which  they  could  not  be  mistaken.  They 
say  the  Holston  Ime  was  not  run  and  marked  until  the  latter  part 
of  the  year  1797,  and  the  United  States  purchase  the  Indiaa  lands 
up  to  Hawkins'  line.  It  is  true,  this  line  is  not  in  terms  said  to  be 
the  boundary  established  by  the  Holston  treaty,  but  in  the  most 
solemn  form  it  is  recognised  to  be  the  boundary  of  the  Indian  lands, 
by  purchasing  those  lands  up  to  it ;  and  by  tracing  it  as  the  bound- 
ary, beyond  the  purchase  on  Nine  Mile  creek,  to  the  top  of  the 
Great  Iron  mountain.  It  could  then  be  no  other  than  the  Holston 
treaty  line,  for  in  that  part  of  the  country  there  was  no  other  Indian 
boundary  before  the  treaty  of  Tellico. 

Whatever  doubt  may  have  existed  as  to  Hawkins'  line  being  the 
true  Indian  boundary,  independently  of  this  treaty;  there  would  seem 
to  be  no  ground  for  doubt  under  the  recognitions  of  that  line  in  this 
treaty. 

It  is  contended  that  the  Holston  line  should  run  from  the  Clinch, 
crossing  the  Holston  river  at  its  mouth,  and  continue  on  in  the  same 
direction,  until  it  shall  strike  the  North  Carolina  boundary. 
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This  would  not  only  disregard  the  solemn  acts  and  recognitions 
of  the  parties  to  the  Holston  treaty,  in  forming  the  treaty  of  Tellico ; 
but  it  would  also  disregard  the  language  of  the  former  treaty.  It 
calls  for  a  line  running  north,  from  North  Carolina  boundary,  to  a 
point  that  shall  intersect  a  line  drawn  from  the  Clinch,  crossing  the 
Holston  at  the  ridge.  This  call  to  run  north,  by  this  construction, 
is  wholly  disregarded.  And  on  what  ground  is  this  construction 
attempted  to  be  maintained  ? 

The  answer  must  be,  simply  on  the  call  for  the  line  to  cross  the 
Holston  river  at  the  ridge.  A  call  in  itself  somewhat  indefinite,  and 
which  was  never  construed  by  the  Indians  to  mean  the  mouth  of 
the  Holston :  nor  was  such  a  construction  insisted  on  by  the  United 
States,  either  at  the  time  the  treaty  was  concluded  or  afterwards. 

The  Hopewell  treaty  line,  in  running  a  southerly  course,  strikes 
the  northern  boundary  of  North  Carolina,  near  Nalichuchey,  and 
extends  south  to  the  North  Carolina  line,  and  thence  to  the  South 
Carolina  Indian  boundary. 

From  a  point  in  the  Hopewell  line,  near  where  it  strikes  the 
southern  boundary  of  North  Carolina,  a  line  seems  to  have  been 
run  by  General  Pickens,  north  seventy-six  west  to  the  state  road 
leading  from  Ashville  to  Clayton,  in  Greorgia.  But  this  line  has  no 
connection  with  any  other,  and  does  not  appear  to  have  been  re- 
garded, either  by  the  United  States  or  the  Indians,  as  any  part  of 
the  line  established  by  the  Holston  treaty.  It  was  certainly  not 
run  agreeably  to  the  treaty. 

The  evidence  establishes  very  satisfactorily,  that  Hawkins'  line, 
so  far  as  it  goes,  is  the  boundary  of  the  Holston  treaty ;  and  it  is 
very  clear,  from  the  language  of  the  treaty,  that  from  the  Clinch, 
crossing  the  Holston  river  at  the  ridge  to  the  point  at  which  this  line 
will  intersect  a  line  run  north  from  the  southern  boundary  of  North 
Carolina,  a  straight  line  was  intended.  Of  this  no  doubt  can  exist ; 
and  it  is  only  necessary  to  extend  Hawkins'  line  from  the  top  of  the 
Great  Iron  mountain  eastward  to  the  point  where  it  shall  intersect 
a  line  run  north  from  the  place  where  the  South  Carolina  Indian 
boundary  strikes  the  southern  boundary  of  North  Carolina.  This, 
we  feel  authorized  to  say,  from  the  evidence  before  us,  constitutes 
the  boundary  of  the  Holston  treaty. 

It  is  argued,  that  it  was  not  in  the  power  of  the  United  States 
and  the  Cherokee  nation,  by  the  treaty  of  Tellico  in  179S,  to  vary 
in  any  degree  the  treaty  line  of  Holston ;  so  as  to  affect  private 
rights,  or  the  rights  of  North  Carolina. 

The  answer  to  this  is,  that  the  Tellico  treaty  does  not  purport  to 
alter  the  boundary  of  the  Holston  treaty,  but  by  the  acts  of  the 
parties,  this  boundary  is  recognised.  Not  that  a  new  boundary 
was  substituted,  but  that  the  old  one  was  substantially  designated. 

Will  any  one  deny  that  the  parties  to  the  treaty  are  competent  to 
determine  any  dispute  respecting  its  Imiits.  In  what  mode  can  a 
controversy  of  this  nature  be  so  satisfactorily  determined  as  by  the 
contracting  parties.    If  their  language  in  the  treaty  be  wholly  in- 
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definite,  or  the  natural  objects  called  for  are  uncertain  or  contra* 
dictory,  there  is  no  power  but  that  which  formed  the  treaty  which 
can  remedy  such  defects.  And  it  is  a  sound  principle  of  national 
law,  and  applies  to  the  treaty-making  power  of  this  government, 
whether  exercised  with  a  foreign  nation  or  an  Indian  tribe,  that  all 
questions  of  disputed  boundaries  may  be  settled  by  the  parties  to 
the  treaty.  And  to  the  exercise  of  these  high  functions  by  the 
government,  within  its  constitutional  powers,  neither  the  rights  of  a 
state  nor  those  of  an  individual  can  be  interposed.  We  think  it 
was  in  the  due  exercise  of  the  powers  of  the  executive  and  the 
Cherokee  nation,  in  concluding  the  treaty  of  Tellico,  to  recognise  in 
terms,  or  by  acts,  the  boundary  of  the  Holston  treaty. 

It  is  agreed,  that  if  Hawkins'  line  shall  be  extended  as  the  Hol- 
ston treaty  line,  the  land  in  controversy  lies  within  the  Indian  coun- 
try. And  we  are  now  to  consider  whether,  in  this  view,  the  entry 
and  patent  are  void.  The  Indian  title  being  only  a  right  of  occu- 
pancy, the  state  of  North  Carolina  had  the  power  to  grant  the  fee  in 
the  lands,  subject  to  this  right.  The  land  was  entered  in  1795,  and 
patented  the  20th  July,  1796. 

By  the  fifth  section  of  the  act  of  North  Carolina,  for  opening  the 
land  office  for  the  redemption  of  specie  and  other  certificates,  and 
discharging  the  arrears  due  to  the  army,  passed  in  1783,  it  is  pro- 
vided, <<  That  the  Cherokee  Indians  shall  enjoy  all  the  lands  lying 
within  certain  bounds,  forever."  And  the  sixth  section  provides, 
<<That  no  person  shall  enter  and  survey  any  lands  within  the 
bounds  set  apart  for  the  said  Cherokee  Indians,  under  the  penalty 
of  fifty  pounds  specie  for  every  such  entry  so  made,  to  be  recovered 
in  any  Court  ojf  law  in  this  state,  &c. ;  and  all  such  entries  and 
grants  thereupon,  if  any  should  be  made,  shall  be  utterly  void.'' 

In  1784,  (North  Carolina  Laws,  482,  ch.  14,)  the  above  act  was 
amended,  by  authorizing  the  appointment  of  three  surveyors,  viz. : 
<<  One  to  survey  those  lands  that  lie  between  the  bounds  hereafter 
described  for  the  surveyor  of  Green  county,  and  Cumberland  moun- 
tain; one  to  survey  the  lands  that  lie  between  the  Cumberland 
mountain  and  the  river  Tennessee ;  and  one  to  survey  the  lands 
that  lie  between  the  Tennessee  and  the  Mississippi  river." 

The  boundaries  here  described  cover  the  land  reserved  by  the  act 
of  1783,  for  the  Cherokee  Indians;  but  there  is  no  express  repeal 
of  the  fifth  and  sixth  sections  of  that  act;  and  as  the  act  of  1784 
can  operate  upon  lands  not  reserved  in  the  above  sections,  they 
cannot  be  held  to  have  been  repealed  by  implication.  The  Supreme 
Court  of  North  Carolina  has  decided  in  several  cases,  that  the 
above  sections  remained  in  force ;  and  that  the  entries  and  grants 
made  for  lands  within  the  territory  described,  before  the  Indian  title 
was  extinguished,  were  void.  1  Murphy,  162,  164.  Con.  Rep. 
434.    2  N.  Carolina  Law  Repository,  451.    3  Hawks.  163. 

We  come  now  to  examine  the  exceptions  of  the  plaintiffs  in  the 
Circuit  Court ;  and  having  considered  and  decided  the  controverted 
points,  it  will  not  be  necessary  to  exanune  tiie  exceptions  in  detaiL 
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The  first  exception  was  to  the  refusal  of  the  Court  to  instruct  the 
jury  that  the  sixth  section  in  the  above  act  of  1 783,  had  been  repealed : 
and  we  tliink  the  Court  did  not  err  in  refusing  to  give  the  instruction. 

The  second  instruction  asked,  was,  <<  that  the  treaty  line  of  Holston 
ought  to  run  with  the  South  Carolina  Indian  boundary,  cidled  for  in 
the  treaty  of  Hopewell,  made  on  the  28th  of  November,  1766,  until 
it  should  reach  the  termination  of  the  line  described  in  that  treaty, 
running  from  the  North  Carolina  boundary  to  the  South  Carolina 
Indian  boundary;  and  on  reaching  that  line,  should  then  run  with 
the  same  reversed  to  the  North  Carolina  boundary ;"  which  instruct 
tion  was  not  given. 

Some  doubt  arises  from  the  structure  of  this  instruction,  whether 
the  reversed  line  referred  to  is  the  Hopewell  treaty  line,  or  the  South 
Carolina  Indian  boundary.  From  the  maps,  the  latter  line  strikes 
the  southern  boundary  of  North  Carolina,  and  from  the  language  of 
the  Holston  treaty,  this  &ct  seems  to  have  been  within  the  know- 
ledge of  the  parties.  The  call  is  to  run  **  along  the  South  CaroUna 
Indian  boundary,  to  the  North  Carolina  boundary.'' 

In  the  Hopewell  treaty  line,  the  southern  boundary  of  North  Caro* 
lina  is  not  named,  but  the  northern ;  from  which  the  line  runs  to  the 
South  Carolina  Indian  boundary.  Now  the  instruction  must  have 
referred  to  the  southern  boundary  of  North  Carolina ;  and  if  the 
Indian  boundary  strikes  this  line,  it  is  difficult  to  perceive  what 
application  to  the  facts  the  instruction  would  have.  But  if  the 
instruction  referred  to  the  Hopewell  treaty  line,  it  was  not  called  for 
in  the  Holston  treaty;  and  under  the  circumstances  of  the  case,  we 
are  not  prepared  to  say  that  there  was  error  in  refusing  to  give  the 
instruction. 

And  we  think  there  was  no  error  in  refusing  to  give  the  third, 
fourth,  and  fifth  instructions  prayed  by  the  plaintiflSs'  counsel.  Nor 
do  we  perceive  any  error  of  which  the  plaintiffs  can  complain,  in  the 
first,  second,  third,  fourth,  fifth,  and  sixth  instructions  given  by  the 
Circuit  Court,  on  the  prayer  of  the  defendant. 

The  judgment  of  the  Circuit  Coinrt  is  affirmed. 

Mr.  Chief  Justice  Tanet. 

I  agree  with  the  majority  of  the  Court  in  affirming  these  judg* 
ments ;  but  I  dissent  from  some  of  the  principles  upon  which  they 
have  founded  their  opinion. 

The  Court  (as  I  understand  the  opinion)  consider  Hawkins'  line 
to  be  the  established  boundary  line  of  the  treaty  of  Holston ;  they 
think  it  is  recognised  as  such  in  the  subsequent  treaty  of  Tellico ; 
and  that  being  thus  recognised  by  the  political  department  of  the 
government,  the  Court  (according  to  the  principles  deduced  in  Gar- 
cia vs.  Lee  and  Foster,  and  Elam  vs.  Nielsen)  must  also  regard  it 
as  the  true  boundary  line ;  and  must  treat  it  as  such  from  the  date  of 
the  treaty  of  Holston,  in  any  question  of  property  that  may  come 
before  them. 

If  the  legislative  or  executive  departments  of  the  government,  by 
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any  clear  and  unequivocal  act,  had  declared  Hawkins'  line  to  l>e 
the  true  line  of  the  treaty  of  Holston,  I  should  concur  with  the  ma* 
jority  of  this  Court.  But  I  do  not  find  any  act  of  that  description  by 
any  department  of  the  government.  In  the  cases  of  Foster  and 
Elam  vs.  Neilson,  and  of  Garcia  vs.  Lee,  an  act  of  Congress  had 
been  passed  describing  particularly  the  boundary  line  therein  men- 
tionedy  and  declaring  it  to  be  the  true  line  of  that  treaty.  But  in 
this  case  we  have  no  act  of  the  legislative  or  executive  departments 
of  the  government,  recognising  the  line  run  by  Hawkins  as  the 
treaty  line.  It  is  true  that  in  the  subsequent  treaty  of  Tellico^the 
parties,  in  describing  the  boundaries  of  this  now  treaty,  call,  upon 
two  occasions,  for  Hawkins'  line,  and  upon  both  of  them  run  some 
distance  with  it  But  there  is  no  expression  in  this  treaty  which 
recognises  the  line  thus  called  for  as  the  boundary  line  of  the  treaty 
of  Holston.  It  is  mentioned  and  referred  to  merely  as  a  known 
point,  like  other  places  called  for  in  this  treaty ;  and  the  lines  spoken 
of,  are  ran  with,  merely  as  known  lines.  But  so  far  from  declaring 
it  to  be  the  boundary  line  described  in  the  treaty  of  Holston,  the 
treaty  of  Tellico  does  not  even  say  that  it  was  run  by  Hawkins  as 
the  boundary;  nor  is  it  described  as  having  any  connexion  whatever 
with  the  treaty  of  Holston.  It  is  called  for  as  a  line  known  m  the 
country,  and  which  on  some  occasion  or  other  had  been  run  by 
Hawkins ;  but  when  run,  or  for  what  purpose,  cannot  be  gathered 
from  any  expressions  in  the  treaty  of  Tellico.  We  know,  indeed, 
from  public  historical  documents,  that  Hawkins'  line  is  one  of  the 
many  efforts  that  were  made  to  fix  a  certain  boundary  between 
North  Carolina  and  the  Cherokee  Indians,  from  the  vague  and  im- 
perfect descriptions  contained  in  the  treaty  of  Holston.  Other  lines 
were  run  for  this  purpose  besides  that  of  Hawkins.  And  we  have 
no  evidence  that  Hawkins'  line,  or  any  other  line  was  ever  acknow- 
ledged, either  by  the  Cherokees  or  the  United  States,  as  the  correct 
one,  unless  the  expressions  in  the  treaty  of  Tellico  are  deemed  to 
be  sufficient  for  that  purpose.  The  treaty  of  Holston  was  made  in 
1791 ;  the  treaty  of  Tellico  in  1798:  and  the  last  mentioned  treaty 
recites  that  delays  had  t^en  place  in  carrying  the  former  into  effect, 
so  that  the  boundaries  were  not  regularly  ascertained  and  marked, 
until  the  latter  part  of  the  year  1797.  But  the  treaty  of  Tellico  gives 
no  description  of  the  marks  or  of  the  boundaries  thus  ascertained ; 
nor  does  it  state  by  whom  the  lines  were  run,  or  the  boundaries 
ascertained  and  marked.  I  cannot  think  that  this  recital,  and  the 
calls  before  mentioned  for  Hawkins'  line,  are  sufficient  of  themselves 
to  establish  as  a  matter  of  law,  that  this  line  is  the  true  boundary  of 
the  treaty  of  Holston ;  and  I  must  dissent  from  that  part  of  the 
opinion  of  the  Court  which  holds  that  doctrine.  At  the  trial  of  this 
case  in  the  Circuit  Court,  the  jury  were  instructed,  ^^that  the  treaty 
of  Tellico  is  an  admission  by  the  parties  that  the  line  of  the  treaty 
of  Holston  has  been  ascertained  and  marked,  and  furnishes  strong 
evidence  tiiat  the  lands  reserved  to  the  Cherokees  by  the  treaty  of 
Tellico  were  reserved  by  the  treaty  of  Holston^  but  does  not  estab- 
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lish  the  lilies  of  Pickens  and  Hawkins,  if  erroneous  in  fact."  I  con- 
cur entirely  in  this  opinion  of  the  Circuit  Court :  and  as  I  perceive 
nothing  in  the  other  instructions  of  that  Court,  as  stated  in  the  ex- 
ception, of  which  the  plaintiff  has  a  right  to  complain,  I  agree  with 
a  majority  of  my  brethren  in  affirming  its  judgment. 

Mr.  Justice  Watne  dissented. 

Mr.  Justice  Catron. 

1  think  the  treaty  of  Tellico  did  not  settle  the  line  of  the  treaty  of 
Holston,  from  the  Holston  river  to  the  top  of  the  Iron  mountain ; 
and  certainly  not  east  of  the  Iron  mountain.  So  that  it  must  now 
be  extended  in  a  direct  course,  and  as  a  unit,  to  the  line  of  intersec- 
tion, running  north  from  the  North  Carolina  line. 

The  land  in  controversy  was  granted  before  Hawkins'  line  was 
run ;  and  which  was  not  marked  in  execution  of  the  treaty  of  Hol- 
ston ;  no  one  pretends  it  was;  the  Indians  were  not  present,  which 
was  indispensable  to  give  binding  validity  to  the  line. 

To  say  it  was  conclusive  on  one  of  the  contracting  parties,  the 
United  States,  and  void  as  to  the  other,  the  Cherokees,  at  the  time 
It  was  run  and  marked,  would  be  a  most  harsh  assumption  in  regard 
to  those  who  acquired  titles  before  it  was  run ;  admitting,  that  the 
contracting  parties  had  the  power  afterwards  to  settle  its  position, 
but  which  they  never  saw  proper  to  do.  The  truth  is  not  open  to 
question,  that  the  Holston  treaty  line  never  was  ascertained  south- 
east of  the  Iron  mountain ;  and  with^  due  deference  to  the  opinion 
of  others,  I  think  not  west  of  it,  in  execution  of,  and  in  conformity 
to,  the  treaty.  Why  Hawkins'  line  was  run,  the  history  of  our  rela- 
tions with  the  Cherokees  does  not  with  any  distinctness  show.  From 
personal  position,  I  happen  to  know,  through  those  who  lived  at 
that  date,  and  by  reputation,  that  it  was  run  to  fix  some  line  beyond 
which  it  was  intended  the  white  population  should  not  be  permitted 
to  obtrude,  further  than  they  had  done  at  the  time  the  line  was 
marked,  extending  to  a  few  settlers  on  Nine  Mile  creek.  But  that 
Hawkins'  line  was  run  as  a  conclusive  boundary  in  execution  of  the 
treaty  of  Holston,  of  1791,  or  for  any  further  purpose  than  to  hold 
the  whites  in  check,  for  the  sake  of  peace  and  convenience,  it  is  im- 
pbssible  to  affirm  as  a  matter  of  history ;  and  as  such  it  must  be 
affirmed,  there  not  being  any  evidence  in  this  cause. 

I  repeat :  The  land  in  controversy  was  granted  before  this  line 
was  run ;  Hawkins  ceased  running  far  west  of  where  the  land  is 
situated ;  on  the  east  a  line  was  run  and  marked  by  Pickens,  which, 
when  marked,  was  as  authentic  as  that  marked  by  Hawkins,  for 
any  thing  we  know;  the  object  of  each  line  no  doubt  was  the  same: 
neither  concluding  the  Cherokees  previous  to  the  treaty  of  Tellico ; 
which  treaty  superseded  the  necessity  of  ascertaining  and  marking 
the  true  line  of  the  treaty  of  Holston,  from  the  point  east,  from 
where  Hawkins  ceased  running.  From  this  point,  (the  top  of  the 
Iron  mountain,)  it  continues  a  line  not  fixed  by  the  contracting  par- 
b2  3 
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ties ;  and  the  United  States  and  Cherokees  baring  ceased  to  hare 
any  interest  in  its  ascertainment  after  the  treaty  of  Tellico  was  made, 
North  Carolina  had  the  right  to  ascertain  and  settle  it  for  herself, 
according  to  some  one  construction  of  the  treaty  of  1791 ;  and  by 
which  her  grantees  should  be  bound,  if  so  settled :  or,  she  may  have 
recognised  Pickens'  as  the  true  line  of  the  treaty ;  if  so,  I  think  the 
state  and  her  grantees  bound  by  the  recognition:  so  this  Court  held 
in  Patterson  vs.  Jenks,  2  Peters,  in  a  similar  case ;  and  for  reasons 
manifestly  just  Truly,  Pickens'  line  must  be  proved  to  be  in  con- 
formity to  some  one  construction  of  the  treaty;  and  that  it  is  in  con- 
formity to  the  most  favourable  construction  for  North  Carolina,  there 
can  be  Uttle  doubt  ' 

To  extend  Hawkins'  line  eastwardly  as  the  true  boundary  of  the 
treaty  of  Holston,  will  manifestly  tend  to  disturb  titles  made  in  re« 
ference  to  another  line ;  as  it  will  (when  extended)  split  Buncombe 
county,  long  settled,  almost  in  the  centre. 

I  do  not,  therefore,  find  myself  capable  of  concurring  with  the 
majority  of  the  Court  in  its  extension. 

Again :  If  North  Carolina  has  construed  this  treaty,  and  for  her- 
self settled  this  boundary,  by  her  subsequent  acts  manifesting  her 
understanding  of  it,  I  should  not  hesitate  to  adopt  that  construction, 
unless  in  violation  of  the  plain  terms  of  the  treaty :  I  use  the  lan- 
guage holden  by  this  Court  in  Patterson  vs.  Jenks,  2  Peters,  231. 
But  the  misfortune  is,  the  bill  of  exceptions  sets  forth  not  a  single 
fact ;  and  the  correctness  of  the  instructions  of  the  Court  below  can- 
not therefore  be  tested  by  the  evidence  given  on  the  trial ;  whether 
they  are  right  or  wrong,  it  is  impossible  for  me  to  say ;  they  may 
have  been  mere  abstractions,  especially  as  to  the  main  fact,  whether 
or  not  North  Carolina  had  by  her  acts  fixed  a  boundary  for  herself, 
be  it  Pickens'  line  or  another.  It  follows,  I  feel  bound  to  concur 
with  a  majority  of  the  Court,  in  affirming  the  judgment,  on  the  pre- 
sumption that  the  instructions  were  proper. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  North 
Carolina,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  Court,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs. 
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The  Pbbsident  and  Directors  op  The  Bank  op  the  Metro- 

FOLISy  PlAINTIPP    IN   ERROR,   VS.   ErASTUS    GuTTSCHLICK,   De- 
'  PENDANT  IN   ERROR. 

Action  on  an  agreement  in  writing,  by  which  Gottschlick  had  pnrchaaed  a  lot  of  ground  in  the 
city  of  Wai^ington,  from  the  Bank  of  the  Metropolis,  for  which  he  had  paid  a  part  of 
the  purchase  money,  and  given  a  note  for  the  residue.  By  the  contract,  the  Bank  of  the 
Metropolis,  through  its  president  and  cashier,  was  pledged  to  convey  the  lot  in  fee 
simple  to  GuttscUick,  when  the  whole  purchase  money  was  paid.  The  declaration  in 
each  count  averred  the  payment  of  the  note,  and  the  fiiilure  of  the  bank  to  convey.  To  the 
three  special  counts  in  the  declaration,  there  was  no  conclusion ;  to  the  fourth  count,  for 
money  had  and  received ;  there  was  a  general  conclusion.  It  was  held  by  the  Court,  that 
whatever  might  have  been  the  effect  of  the  want  of  a  conclusion  to  the  three  counts 
upon  a  special  demurrer,  the  thirty-second  section  of  the  judidaiy  act  of  1789,  woukl 
cure  the  defect,  if  it  be  admitted  to  be  one. 

A  corporation  may  be  bound  by  contracts  not  executed  under  their  common  seal,  and  by 
the  acts  of  its  officers  in  the  coufM  of  their  official  dutiesi — when,  in  a  declaration,  it  is 
averred  that  a  bank  by  its  officers  agreed  to  a  certain  contract,  this  averment  imports 
every  thing  to  make  the  contract  binding. 

An  allegation  that  a  party  made,  accepted,  mdorsed,  or  delivered  a  bill  of  exchange  is  aofll- 
cient,  although  the  d^endant  did  not  do  either  of  those  acts  himself;  provided  he  au- 
thorized the  doing  of  them. 

The  averment  in  a  declaration  set  forth  that  the  plaintiff  had  been  turned  out  of  posaession 
of  a  lot  of  ground,  but  did  not  state  that  the  eviction  was  by  due  course  of  law.  The 
breach  alleged  in  the  count  was,  that  the  defendant  had  refused,  on  demand^  to  conrey 
the  lot    The  Court  held  the  averment  of  eviction  to  be  mere  surplusage. 

The  Bank  of  the  Metropolis  contracted  to  deliver  a  title  in  fee  simple  to  Guttschlick,  of 
a  lot  of  ground,  and  at  the  term  of  the  contract  they  held  the  lot,  by  virtue  of  a  sale 
made  under  a  deed  of  trust,  at  which  sale  they  became  the  purchasers  of  the  property. 
The  same  lot  had,  by  a  deed  of  trust  executed  by  the  same  person,  been  previously 
conveyed  to  another  person,  to  indemnify  an  endorser  of  his  notes,  and  it  was  by  the 
trustee,  afterwards,  and  after  the  contract  with  Guttscblick,  sold  and  purchased  by 
another.  Held,  that  at  the  time  of  the  contract  of  the  bank,  they  had  not  a  fee  simple 
in  the  lot  which  could  be  conveyed  to  Guttscblick. 

In  case  of  a  deed  of  trust  executed  to  secure  a  debt,  unless  in  case  of  some  extrinsie  matter 
of  equity,  a  Court  of  Equity  never  interferes  to  delay  or  prevent  a  sale  according  to  the 
terms  of  the  trust ;  and  the  only  right  of  the  grantor  in  the  deed,  is  the  right  to  any 
surplus  which  may  remain  of  the  money  for  which  the  property  sold. 

The  action  in  this  case  was  assumpsit  against  the  bank  on  a  contract  under  the  seals  of  the 
paresident  and  cashier.  Held,  that  the  action  was  well  brought;  and  it  makes  no  difibi^ 
ence  in  an  action  of  assumpsit  against  a  corporation  whether  the  agent  was  appointed 
under  the  seal  or  not;  or  whether  he  puts  his  own  seal  to  a  contract  which  he  makes  in 
behalf  of  the  corporation. 

It  is  admissible  for  the  party  who  sues  on  a  contract,  to 'make  a  title  to  a  tot  of  gnrand  ia 
fee  simple  wliich  he  had  purchased,  to  give  in  evidence  an  examination  of  the  noorda 
of  the  office  for  the  recording  of  deeds,  by  a  witness  who  was  searching  into  the  title 
of  the  lot,  and  also  a  letter  giving  to  the  party  who  made  the  contract,  a  notice  that 
the  lot  was  about  to  be  sold  under  a  title  superior  to  that  under  which  he  held.  A  deed 
from  the  vendor,  informally  executed,  and  which  did  not  convey  the  title  the  vendor  agreed 
to  give,  was  also  admiasible  in  evidence^  in  an  action  against  the  vendor  on  the  contract 

A  paper  executed  by  the  president  and  cashier  of  a  bank,  purporting  to  convey  a  lot  ^ 
ground  held  by  the  bank,  is  not  the  deed  of  the  cbrporatioru 

T1^  proceedings  in  an  action  against  the  endorser  of  a  note,  by  the  holder,  which  gave  to 
1  trustee,  by  the  terms  of  the  deed  of  trust,  a  right  to  sell  property  held  fer  the  indemni^ 
of  the  endorser,  were  proper  evidence  in  an  action  on  a  contract  fer  the  sale  of  the  lot, 
from  vrhkh  the  party  who  had  purchased  under  another  title  had  been  evicted  by  a  title 
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obtained  under  the  deed  of  trust  No  exceptions  to  the  regularitj  of  the  proceedings 
ofiesed  in  evidence  can  be  taken,  whidi  should  have  been  properlj  made  in  the  original 
action  by  the  party  sued  on  the  same. 

Whether  evidence  is  admissible  or  not,  is  a  question  for  the  Court  to  decide ;  but  whether 
it  is  sufficient  or  not  to  support  the  issue,  is  a  question  for  the  jury.  The  only  case  in 
which  the  Court  can  make  inferences  from  evidence,  and  pass  upon  its  su£Bciency,  is  on 
a  demurrer  to  evidence. 

When  a  trust  is  created  for  the  benefit  of  a  third  party,  though  without  his  knowledge  at 
the  time,  he  may  affirm  the  trust,  and  enforce  its  execution. 

Where  a  deed  of  trust  was  executed  to  secure  the  payment  of  certain  notes,  and  a  judg- 
ment obtained  on  the  notes,  the  judgment  did  not  operate  as  an  extinguishment  of  the 
right  of  the  holders  of  the  note  to  call  for  the  execution  of  the  trust ;  although  the  act 
of  limitations  might  apply  to  the  judgment 

ERROR  to  the  Circuit  Court  of  the  United  States  for  the  county 
of  Washington^  in  the  District  of  Columbia. 

This  action  was  instituted  by  the  defendant  in  error,  against  the 
plaintiff  in  error,  on  the  dlst  day  of  March,  1836.  The  declara- 
tion contained  four  counts. 

1.  That  on  the  9th  of  November,  1827,  the  plaintiff  bought  of  de- 
fendant a  certain  lot  of  ground  in  the  city  of  Washington,  being  lot 
5,  square  489,  for  the  sum  of  eleven  hundred  and  ninety-one  dollars 
and  twenty-five  cents,  and  paid  the  sum  of  five  hundred  and  ninety- 
one  dollars  and  twenty-five  cents,  and  gave  his  promissory  note  for 
the  balance  of  the  purchase  money;  that  the  defendant,  in  considera- 
tion thereof,  agreed  through  the  president  and  cashier,  that  it  was 
pledged,  when  the  note  should  be  paid,  to  convey  said  lot  to  plain- 
tiff, his  heirs  and  assigns;  that  said  note  was  paid  at  maturity,  with 
the  interest :  yet  the  defendant  has  not  conveyed  said  lot,  but  to  do 
so  has  hitherto  wholly  refused,  &c. 

2.  That  whereas,  the  defendant,  by  John  P.  Van  Ness,  the  pre- 
sident of  said  bank,  and  Alexander  Kerr,  the  cashier,  agents  for 
that  purpose,  duly  authorized  by  and  acting  for  defendant,  did,  on 
the  9th  November,  1827,  bargain  and  sell  to  the  plaintiff  the 
said  lot  of  ground,  on  the  terms  mentioned  in  the  first  count, 
and  did  thereupon  put  plaintiff  in  possession  of  said  lot ;  and  the 
plaintiff  avers  the  authority  of  Van  Ness  and  Kerr  to  make  said 
agreement ;  that  plaintiff  paid  the  note,  and  received  and  continued 
in  possession  of  the  lot,  and  was  obliged  to  pay,  and  did  pay  taxes 
thereon,  from  the  9th  November,  1827,  to  dOth  December,  1835, 
when  be  was  turned  out  of  possession  by  the  Patriotic  Bank :  yet 
defendant,  although  often  requested,  has  not  conveyed  the  said  lot 
in  fee  simple  to  the  plaintiff,  but  hath  hitherto  wholly  neglected  and 
refused. 

3.  That  whereas  defendant,  on  the  9th  November,  1827,  by  an 
agreement  of  that  date,  acknowledged  to  have  received  from  the 
plaintiff  the  sum  of  five  hundred  and  ninety-one  dollars  and  twenty- 
five  cents,  and  the  promissory  note  of  the  plaintiff,  payable  six 
months  after  date,  with  interest,  and  in  consideration  thereof  put 
the  plaintiff  in  possession  of  said  lot,  and  undertook  and  faithfully 
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promised  the  plaintiff,  upon  the  payment  of  said  note,  with  interest,  to 
convey  to  plaintiff  said  lot  in  ^e  simple  ;  that  the  plaintiff  did  pay 
said  note,  with  interest,  whereby  defendant  became  liable  and  bound 
to  convey  said  lot  in  fee  simple,  by  a  good  and  indefeisible  title,  free 
from  encumbrances ;  and  being  so  liable,  undertook  and  promised, 
&c.:  yet  plaintiff  says  that  the  defendant  was  not  at  the  time  when, 
&c.,  or  at  any  other  time  after  seized  or  possessed  of  said  lot  in  fee 
simple,  nor  did  then  or  at  any  other  time,  although  often  requested 
to  convey,  &c.  And  the  plaintiff  further  avers,  that  being  in  pos- 
session of  said  lot,  as  aforesaid,  he  was  compelled  to  pay  and  did 
pay  the  taxes  and  public  dues,  amounting  to  three  hundred  dollars, 
whereby,  &c 

4.  The  fourth  count  was  for  money  had  and  received,  and  con- 
cluded as  follows,  ^^  Yet  the  said  defendants,  the  said  sums  of  money 
have  not  paid  to  the  said  plaintiff,  nor  have  they  paid  any  part  thereof, 
but  the  same  or  any  part  thereof  to  pay  to  the  said  plaintiff,  have 
hitherto  wholly  neglected  and  refused,  to  the  damage  of  the  said 
plaintiff  three  thousand  dollars,  and  thereof,"  &c. 

There  was  no  conclusion  to  the  three  preceding  counts  in  the  de- 
claration. 

The  jury,  under  the  charge  of  the  Court,  found  a  general  verdict 
for  the  plaintiff  for  eleven  hundred  and  ninety-one  dollars  and 
twenty-five  cents,  with  interest  from  November  9, 1827. 

The  counsel  for  the  defendant  took  four  exceptions  to  the  charge 
of  the  Court. 

The  plaintiff  in  the  Circuit  Court  having  given  in  evidence  an 
account  made  out  by  the  Bank  of  the  Metropolis,  against  him, 
stating  that  he  had  bought  a  certain  lot  of  ground  described  in  the 
same,  from  the  bank,  for  the  sum  of  eleven  hundred  and  ninety- 
one  dollars  and  twenty-five  cents,  gives  a  credit  for  the  sum  of  five 
hundred  and  ninety-one  dollars  and  twenty-five  cents  as  '^cash 
received ;"  and  the  balance,  six  hundred  dollars,  to  be  due  on  the 
bond  of  the  plaintiff,  in  the  following  terms,  ^<  Be  it  known,  that 
on  this  9th  day  of  November,  1827,  Ernest  Guttschlick,  has  pur- 
chased of  the  Bank  of  the  Metropolis,  lot  No.  5,  in  square  No.  489,  as 
above  described,  and  as  laid  down  on  the  plat  of  the  city  of  Wash- 
ington, for  the  sum  of  eleven  hundred  and  ninety-one  dollars  and 
twenty-five  cents,  and  that  he  hath  paid  on  account  of  the  same, 
the  sum  of  five  hundred  and  ninety-one  dollars  and  twenty-five 
cents,  leaving  due  the  sum  of  six  hundred  dollars,  for  which  he 
hath  given  his  note  to  the  said  bank,  payable  in  six  months  after 
date  with  interest  from  date,  which  sum  of  six  hundred  dollars, 
when  paid,  will  be  in  full  for  the  purchase  money  of  said  lot. 

<<  The  Bank  of  the  Metropolis,  through  the  president  and  cashier, 
is  hereby  pledged,  when  the  above  sum  shall  be  paid,  to  convey  the 
said  lot,  viz.  lot  5,  in  square  489,  in  fee  simple,  to  the  said  Ernest 
Guttschlick,  his  heirs  or  assigns,  forever. 

^^  In  testimony  whereof,  the  said  president  and  cashier,  by  order  of 
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the  board  of  directors,  have  hereto  set  their  hands  and  seals  this 
ninth  day  of  November,  eighteen  hundred  and  twenty-seven. 
"John  P.  Van  Ness,  [seal.] 

"  President  of  the  Bank  of  Metropolis. 
"Alexander  Kerr,  Cashier,  [seal.] 

"  In  presence  pf  Geo.  Thomas." 

With  evidence  that  he,  the  plaintiff,  had  paid  the  sum  of  six  hun- 
dred dollars  to  the  bank :  the  defendants  excepted  to  the  admissibi- 
lity and  competency  of  the  same,  until  some  evidence  should  be 
given,  showing  the  authority  of  the  parties  who  executed  the  same 
to  sign  said  paper. 

The  Court  overruled  the  objection. 

The  defendant's  second  bill  of  exceptions  stated,  that  the  plaintiff 
proved  that  in  December,  1835,  witness,  at  the  instance  of  the  plain- 
tiff, examined  the  records  of  deeds  in  Washington  county,  for  the 
purpose  of  tracing  the  plaintiff's  title  to  the  lot  in  question,  and, 
after  such  examination,  wrote  for  the  plaintiff  his  letter  to  the  bank, 
dated  17th  December,  1835 ;  that  when  he  wrote  that  letter,  a  deed, 
purporting  to  be  executed  by  John  P.  Van  Ness,  president,  &c.,  to 
the  plaintiff,  was  before  him,  and  is  the  deed  referred  to  in  said 
letter,  having  been  handed  to  him  by  plaintiff.  The  said  deed  was 
duly  recorded  on  the  13th  of  May,  1828,  and  appears  to  have  been 
delivered  in  August,  1828.  Statements  were  made  by  counsel,  and 
the  plaintiff  offered  to  read  in  evidence  said  deed  ;  which  being  ob- 
jected to,  the  Court  overruled  the  objection,  and  defendant  excepted. 

The  third  bill  of  exceptions  stated,  that  the  plaintiff,  in  order  to 
maintain  the  issue  on  his  part,  offered  in  evidence  the  proceedings 
of  the  Circuit  Court  of  the  District  of  Columbia,  for  the  county  of 
Washington,  in  a  certain  suit  brought  by  the  Patriotic  Bank  against 
Samuel  Lane,  for  the  purpose  of  showing  that  Samuel  Latie  had  been 
in  fact  sued  upon  the  note  for  three  thousand  dollars,  one  of  the 
notes  mentioned  in  the  deed  from  B.  G.  Orr,  to  Joseph  Elgar,  dated 
21st  of  August,  1818;  to  the  competency  and  admissibility  of  the 
same  to  prove  the  said  fact,  the  defendant  objected ;  but  the  Court 
overruled  the  objection,  and  permitted  the  same  to  go  to  the  jury. 
To  the  admission  of  which  testimony  the  defendant,  by  his  counsel 
excepted.  The  deed  from  B.  G.  Orr,  referred  to  in  the  exception 
was  a  deed  of  trust,  executed  on  the  21si  day  of  August,  1818,  and 
duly  recorded,  to  Joseph  Elgar,  by  which  Orr  conveyed  to  Elgar 
certain  lots  of  ground  in  the  city  of  Washington,  in  trust,  that  if  Sa- 
muel Lane  should  be  sued,  or  put  to  any  cost,  trouble,  damage,  or 
expense,  by  reason  of  his  having  endorsed  certain  notes  drawn  by 
B.  G.  Orr,  negotiable  at  the  Patriotic  Bank,  the  trustee  should  sel' 
and  dispose  of  the  property  conveyed  by  the  same,  and  out  of  the 
proceeds  discharge  the  notes,  or  such  as  may  have  been  substituted 
for  them,  and  to  indemnify  the  said  Samuel  Lane,  &c. 

The  fourth  bill  of  exceptions  stated,  that  the  plaintiff,  to  sustain 
the  issue  on  his  part,  gave  in  evidence  the  articles  of  agreement 
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signed  by  John  P.  Van  Ness,  President  of  the  Bank  of  the  Metro- 
polis, and  Alexander  Kerr,  Cashier  of  the  Bank,  with  the  plaintiff, 
for  the  sale  of  the  lot;  and  then,  having  proved  that  B.  G.  Orr  was 
seized  in  fee  of  the  premises  mentioned  in  the  agreement,  gave  in 
evidence  the  deed  from  Orr  to  Elgar,  referred  to  ia  the  third  excep* 
tion,  and  then  gave  in  evidence  a  deed  from  B.  6.  Orr  to  Kerr, 
authorizing  the  sale  of  the  lot,  for  the  purpose  of  discharging  certain 
notes,  drawn  by  Orr,  and  disoounted  at  the  Bank  of  the  Metropolis, 
and  a  deed  made  by  Kerr  to  the  Bank  of  the  Metropolis,  in  pur- 
suance of  the  trust,  dated  July  1st,  1825,  imder  which  deed  the  bank 
entered  into  possession  of  the  lot ;  and  then  gave  in  evidence  the 
proceedings  in  the  Circuit  Court,  in  the  case  of  the  Patriotic  Bank 
i^ainst  Samuel  Lane,  as  stated  in  the  third  bill  of  exceptions,  and 
proved  by  competent  testimony,  that  B.  G.  Orr  had  died  in  1823, 
and  Samuel  Lane,  in  the  year  1822,  both  insolvent ;  and  that  in  the 
year  1835,  said  Elgar,  at  the  instance  and  request  of  said  Patriotic 
Bank,  advertised  the  property  mentioned  in  said  deed  to  him  for 
sale,  in  manner  following,  and  that  pursuant  to  said  advertisement, 
he  did,  on  the  21st  day  of  December  1835,  enter  on  the  premises  and 
expose  to  sale,  and  did  sell,  said  lot  No.  5,  in  square  No.  489,  and 
the  said  Patriotic  Bank,  by  its  cashier,  became  the  purchaser,  and 
said  Elgar  executed  to  said  bank  a  deed  for  the  same,  and  that  the 
nett  proceeds  of  said  sale  of  said  lot,  was  carried  on  the  books  of  the 
said  Patriotic  Bank  to  the  credit  of  said  B.  G.  Orr's  note  for  three 
thousand  dollars,  mentioned  in  said  deed  from  said  Orr  to  Elgar, 
still  leaving,  as  appears  by  the  said  books,  a  balance  due  on  the  said 
note ;  and  then  gave  in  evidence  a  letter  addressed  by  said  plaintiff 
to  said  defendant,  and  then  proved  by  competent  testimony,  that  the 
said  lot  was  vacant,  and  unenclosed,  and  unimproved;  and  that 
after  said  sale  and  conveyance  to  said  Patriotic  Bank,  the  cashier  of 
said  bank  went  on  to  said  premises,  in  company  with  the  attorney 
of  said  bank,  and  then  and  there  declared  that  he  took  possession  of 
the  same ;  and  that  in  the  year  1824,  the  said  lot  was  assessed  on 
the  books  of  the  corporation  of  Washington,  as  the  property  of  said 
Orr;  and  that  from  the  year  1825  to  the  year  1828,  both  inclusive, 
the  same  was  assessed  to  said,  defendant,  who  paid  the  taxes  thereon ; 
and  that  from  the  year  1829  to  the  year  1835,  the  same  was  assessed 
to  said  plaintiff,  who  paid  the  taxes  thereon,  and  continued  in  pos- 
session till  the  year  1835,  and  from  that  time,  the  same  has  been 
assessed  to  said  Patriotic  Bank;  and  further  proved  that  said  plain- 
tiff was  duly  notified  by  the  cashier  of  said  Patriotic  Bank,  of  his 
intention  to  take  possession  of  said  lot,  in  the  manner  and  at  the 
time  of  his  said  entry  as  aforesaid,  that  that  said  lot  still  remains 
and  has  constantly  remained  open,  vacant,  unimproved,  and  unen- 
closed; and  further  proved  that  said  plaintiff  had  paid  to  said  de- 
fendant the  whole  consideration  money  for  which  said  lot  was  sold 
to  him,  and  taken  up  at  maturity  as  part  of  said  purchase  money,  the 
note  mentioned  in  the  agreement  {foresaid,  signed  by  said  Van  Ness 
and  Kerr;  and  that  the  said  Orr  and  Kerr,  during  their  lives,  and 
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the  said  Elgar,  the  Bank  of  the  Metropolis,  and  Patriotic  Bank,  were 
all  in  the  city  of  Washington  from  1818  till  after  1835. 

The  defendant  moved  the  Court  to  instruct  the  jury,  that  iipon 
this  evidence  the  plaintiff  was  not  entitled  to  recover  upon  the  first, 
or  second,  or  third,  or  fourth  counts  in  the  declaration ;  which  in- 
tjtructions  the  Court  refused  to  give;  to  which  refusal  the  defendants 
excepted. 

The  defendants  presented  this  writ  of  error. 

The  case  was  argued  by  Mr.\)oxe,  for  the  pUintiflb  in  error,  and 
by  Messrs.  Semmes  and  Bradley,  for  the  defendant. 

Mr.  Coxe  contended  that  the  Circuit  Court  had  erred  in  each  and 
all  the  instructions  given  to  the  jury. 

He  argued  that  the  proceedings  under  the  deed  from  Orr  to  Elgar, 
under  which  the  Patriotic  Bank  claimed  title  to  the  lot  sold  to  the 
defendant  in  erroc,  were  irregular  and  void.  Eighteen  years  had 
elapsed  between  the  execution  of  the  deed  of  trust  by  Orr  to  Elgar; 
and  if  the  Patriotic  Bank  could  come  forward  in  1835,  to  claim 
under  a  note  given  in  1819,  they  should  have  gone  into  a  Court  of 
Equity  before  they  could  call  on  the  trustee  to  sell.  The  deed  of 
trust  gave  only  a  naked  power ;  and  after  the  elapse  of  so  many 
years,  no  sale  could  be  made  under  it.  He  had  exceeded  his  autho- 
rity. Deeds  of  trust  have  the  same  effect  as  common  law  mortgages. 
In  1835,  when  Elgar  undertook  to  execute  the  trust,  there  was  no 
debt  due  to  the  Patriotic  Bank.  A  Court  of  Equity,  as  well  as  a 
Court  of  Common  Law,  would  have  presumed  its  payment 

There  is  no  evidence  that  Samuel  Lane  had  been  sued  upon  the 
notes,  or  had  ever  suffered  damage,  or  been  put  to  expense.  The 
judgment  of  the  Patriotic  Bank  on  the  notes  was  obtained  in  1823, 
against  the  administrator  of  Lane. 

By  the  law  of  Maryland,  a  judgment  becomes  inoperative  after 
twelve  years;  and  this  judgment  was  therefore  invalid  in  1835. 
The  statute  of  limitations  had  created  a  complete  bar  to  all  claims 
on  the  notes  of  Orr,  or  on  the  judgment.  The  Patriotic  Bank  had 
no  rights  under  either  the  judgment  or  the  notes. 

The  Bank  of  the  Metropolis  had  therefore  become  entitled,  com- 
pletely and  exclusively,  under  the  deed  to  Alexander  Kerr,  to  the 
lot ;  for  if  no  proceedings  could  be  had  against  Lane,  how  could  the 
deed  of  trust  from  Orr  to  Elgar  be  put  in  force  ?  No  evidence  could 
be  introduced  to  show  the  right  of  Elgar.  It  was  at  an  end  from 
time. 

The  defendant  in  error  did  not  show  on  the  trial  a  right  to  recover 
against  the  Bank  of  the  Metropolis.  He  has  no  right  of  action.  He 
should  have  shown  that  he  had  tendered  a  proper  deed  to  the  bank 
to  be  executed :  but  this  is  not  shown,  or  averred.  He  should  hav& 
proved  that  a  power  to  sell  the  lot  had  been  given  by  the  bank  to 
tlie  president  and  cashier :  but  the  Circuit  Court  did  not  require  this. 

The  defendant  in  error  was  barred  from  sueing^  by  his  holding  the 
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deed  for  the  lot,  although  it  may  have  been  defective;  and  by  his 
holding  possession  under  the  deed,  until  he  had  demanded  a  bette^^ 
one  from  the  Bank  of  the  Metropolis. 

All  the  counts  in  the  declaration  are  defective  but  the  fourth  ana 
last,  as  they  have  no  conclusion ;  and  the  conclusion  to  the  last 
count  is  inapplicable  to  the  preceding  three. 

Messrs.  Semmes  and  Bradley  for  the  defendant  in  error. 

It  is  extraordinary,  that  after  the  pleadings  were  made  up  in  this 
case,  a  trial  had,  and  the  plaintiffs  in  error  had  taken  four  bills  of 
exceptions,  objections  to  the  declaration  should  be  first  made  in 
this  Court  The  party  thus  objecting  is  too  late :  he  has  waved  all 
right  to  take  such  exceptions.  All  defects  in  the  declaration  are 
cured  by  the  verdict  and  by  the  statute  of  jeofails. 

So  if  the  defendant  in  the  Circuit  Court  had  an  objection  to  the 
form  of  the  action,  he  should  have  taken  it  by  a  plea.  The  contract 
is  set  out  in  the  declaration.  It  is  a  contract  for  the  sale  of  the  lot 
by  the  officers  of  the  bank ;  and  it  has  been  held  that  the  accredited 
agents  of  the  bank  have  a  right  to  bind  it  by  their  contracts.  Hatch 
ts.  Barr,  1  Ohio  Reports,  390. 

It  is  certain  that  the  Bank  of  the  Metropolis  made  the  contract  set 
out  in  the  record,  and  did  not  keep  it  with  the  defendant  in  error. 
At  the  time  they  assumed  the  right  to  sell  the  lot,  the  bank  could 
not  legally  convey  it ;  nor  has  a  legal  title  to  it  been  made  at  any 
time  by  the  bank.  There  was  an  existing  encumbrance  on  the  lot 
which  the  bank  did  not  remove,  and  which  has,  subsequently  to  the 
sale  to  the  defendant  in  error,  been  enforced ;  and  he  is  entirely 
divested  of  the  property.  He  has  paid  the  full  consideration  stated 
in  the  contract,  and  he  now  seeks  to  recover  the  same  back  from  the 
bank.  This  is  resisted,  and  this  is  the  question  in  the  case.  On 
the  part  of  the  defendant  in  error  every  principle  of  equity  and 
justice  is  in  full  force.  The  bank  would  exempt  itself  from  its 
obligations  upon  legal  and  technical  grounds.  But  no  objections  on 
such  grounds  to  the  recovery  of  the  defendant  in  error  will  be  found 
to  exist.  20  Johns.  Rep.  15. 20.  Sugden  on  Vendors,  6.  Encum- 
brances on  property  are  objections  to  a  valid  title.  1,1  Johns.  Rep. 
525.  2  Johns.  Rep.  613.  12  Johns.  Rep.  190.  8  Wheat.  338. 
12  Wheat.  64. 

The  authority  of  the  agents  of  the  bank  to  sell  may  be  inferred 
from  the  acts  of  the  parties.  The  money  of  the  defendant  and  his 
note  were  given  to  the  bank  for  the  property,  and  this  property  was 
acquired  by  the  bank  from  one  of  its  debtors  for  the  payment  of  a 
debt    This  is  authorized  by  the  charter. 

This  was  a  contract  on  the  part  of  the  bank  to  sell  the  lot,  free 
from  all  encumbrances.  Cited  on  this  point,  1  H.  Black.  270.  280. 
3  Bos.  and  Pull.  162.  4  Espinasse's  Rep.  221.  2  Esp.  Nisi  Prius, 
639,  640. 

Was  there  an  outstanding  legal  encumbrance  on  the  lot,  superior 
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to  the  title  of  the  Bank  of  the  Metropolis,  at  the  time  tliey  made  the 
sale  to  the  defendant  in  error  ? 

It  must  be  admitted  that  any  one  interested  in  the  trust  given  to 
Elgar,  might  call  on  him  to  execute  it;  and  if  he  was  willing  to  do 
his  duty,  there  was  no  necessity  to  call  in  the  aid  of  a  Court  of  Chan- 
cery. The  Patriotic  Bank  was  the  holder  of  the  notes  endorsed  by 
Lane ;  it  was  the  cestui  que  trust.  The  bank  was  not  barred  by 
time.  Their  judgment  was  interlocutory,  and  was  not  affected  by 
the  statute  of  limitations  of  Maryland.  The  object  of  the  deed  of 
trust  was  to  pay  the  notes,  and  thus  to  indemnify  the  endorser. 
The  bank  had  a  right  to  avail  itself  of  the  trust  whenever  it  became 
known  to  them.     3  Johns.  Ch.  Cases,  261. 

The  purchase  of  the  lot  by  the  Bank  of  the  Metropolis  was  made 
subject  to  the  deed  of  trust  to  Elgar.  That  deed  was  on  record,  and 
was  notice,  from  its  date,  to  all  the  world.  Nothing  but  actual 
fraud  can  divest  a  mortgage  properly  on  record,  and  that  fraud  must 
be  proved.  Cited,  the  Recording  Act  of  Maryland,  1815.  1  Johns. 
Ch.  Cases,  296.  394. 

Another  objection  has  been  made.  It  is  said,  that  although  the 
length  of  time  which  had  elapsed  before  the  sale  by  Elgar,  would 
not  bar  a  mortgage,  but  it  would  bar  a  judgment.  But  to  make  a 
judgment  a  bar,  the  statute  of  limitations  must  be  pleaded.  It  is 
not  void,  but  may  be  made  so  by  pleading  the  statute.  There  was 
no  plea  of  the  statute  in  this  case. 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  in  the  Circuit  Court  of  the  United  States, 
in  the  county  of  Washington,  and  District  of  Columbia. 

The  declaration  contains  three  special  counts,  and  a  count  for  mo- 
ney had  and  received.  The  three  special  counts  are  all  founded 
upon  an  agreement  in  writing,  which,  after  reciting  that  the  plain- 
tiff in  the  Coiurt  below  had  bought  of  the  defendant  in  the  Court 
below,  lot  No.  5,  in  square  No.  489,  in  the  city  of  Washington,  for 
which  he  had  paid  a  part  of  the  purchase  money,  and  executed  his 
note  for  the  residue,  contains  the  following  stipulation :  <<  The  Bank 
of  the  Metropolis,  through  the  president  and  cashier,  is  hereby 
pledged,  when  the  above  sum,  (that  is,  the  amount  of  the  note,)  is 
paid,  to  convey  the  said  lot,  viz.  lot  No.  5,  in  square  489,  in  fee  sim- 
ple, to  the  said  Ernest  Guttschlick,  his  heirs,  or  assigns  forever.'' 
Each  of  these  counts  avers  the  payment,  at  the  time  agreed,  of  the 
amount  of  the  note,  and  the  failure  of  the  bank,  on  demand,  to  con- 
vey the  lot  At  the  trial  several  bills  of  exception  were  taken,  and 
a  verdict  was  found,  and  judgment  rendered  in  favour  of  the  plain- 
tiff.   To  reverse  that  judgment,  this  writ  of  error  is  brought. 

In  the  argument  at  the  bar,  various  objections  have  been  urged 
to  the  sufficiency  of  the  declaration,  which  we  will  briefly  notice,  in 
the  order  in  which  they  were  made. 

The  first  objection  is,  that  the  special  counts  have  no  conclusion 
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There  is  certainly  no  formal  conclusion  to  either  of  these  counts. 
Each  of  them,  after  alleging  the  breach,  terminating  with  the  words, 
"  Whereby,  &c."  Whether  counts  thus  concluding,  would  have 
been  sufficient  upon  a  special  demurrer  in  the  Court  below,  it  is  not 
necessary  to  decide ;  because  we  are  clearly  of  opinion,  that  the 
thirty-second  section  of  the  Judiciary  act,  would  cure  the  defect^  if 
t  were  admitted  to  have  been  one. 

The  second  objection  which  was  taken,  applies  to  the  first  count, 
viz.,  that  the  agreement  sued  on,  is  averred  to  have  been  made  by 
the  bank,  <'  through  the  president  and  cashier,"  without  averring 
their  authorization  by  the  bank  to  make  it  We  consider  this  objec- 
tion as  wholly  untenable.  The  averment  in  this  count  is,  that  the 
bank,  through  these  officers,  agreed  to  convey  the  lot.  Now  even 
assuming,  for  the  sake  of  giving  the  objection  its  full  force,  that  the 
making  of  this  agreement  was  not  within  the  competency  of  these 
officers,  as  such,  yet  it  was  unquestionably  in  the  power  of  the  bank 
to  give  authority  to  its  own  officers  to  do  so.  When,  then,  it  is 
averred  that  the  bank,  by  them,  agreed,  this  averment,  in  effect,  im- 
ports the  very  thing,  the  supposed  want  of  which  constitutes  the 
objection:  because,  upon  the  assumption  stated,  the  bank  could 
have  made  no  agreement  but  by  agents  having  lawful  authority. 
Nay,  it  would  have  been  sufficient,  in  our  opinion,  that  the  bank 
agreed,  without  the  words,  <^  through  the  president  and  cashier :" 
for  it  is  a  rule  in  pleading,  that  facts  may  be  stated  according  to 
their  legal  effect  Now  the  legal  effect  of  an  agreement  made  by  an 
agent  for  his  principal,  whilst  the  agent  is  acting  within  the  scope  of 
his  authority,  is,  that  it  is  the  agreement  of  the  principal.  Accord- 
ingly, it  is  settled  that  the  allegation  that  a  party  made,  accepted, 
endorsed,  or  delivered  a  bill  of  exchange,  is  sufficient,  although  the 
defendant  did  not,  in  fact,  do  either  of  these  acts  himself,  provided 
he  authorized  the  doing  of  them.  Chitty  on  Bills,  356,  and  the  au- 
thorities there  cited.  This  principle  has  been  applied  too,  in  actions 
ex  delicto,  as  well  as  ex  contractu.  In  6  Term  Rep.  659,  it  was 
held,  that  an  allegation  that  the  defendant  had  negligently  driven 
his  cart  against  plaintiff's  horse,  was  supported  by  evidence,  that 
defendant's  servant  drove  the  cart.  In  this  aspect  of  the  question,  it 
was  one,  not  of  pleading,  but  of  evidence.  If,  on  the  contrary,  the 
act  were  one  in  their  regular  line  of  duty,  then,  of  course,  the  aver- 
ment was  unnecessary.  In  the  case  of  Fleckner  vs,  U.  States  Bank, 
8  Wheat.  358,  the  Court  declare  the  point  to  be  settled,  <^  that  a  cor- 
poration may  be  bound  by  contracts  not  authorized  or  executed  un- 
der its  corporate  seal,  and  by  contracts  made  in  the  ordinary  dis- 
charge of  the  official  duty  of  its  agents  and  officers." 

The  next  objection  which  was  raised  to  the  declaration  applied 
to  the  second  count,  viz.,  that  the  averment  that  the  plaintiff  was 
turned  out  of  possession,  was  insufficient  in  this,  that  it  is  not  aver- 
red to  have  teen  by  process  of  law,  or  by  the  entry  of  one  having 
lawful  title.  If  entry  and  eviction  were  the  ground  of  the  action,  or 
constituted  the  gravamen  of  the  count,  as  in  covenant  on  a  warranty. 
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or  for  quiet  enjoyment,  then,  indeed,  a  declaration  or  count  would 
be  defective,  which  omitted  to  aver,  that  the  plaintiff  was  evicted  by 
due  process  of  law,  or  by  the  entry  and  eviction  of  one  who,  at  the 
time  of  the  covenant,  had  lawful  title  to  the  land ;  and  having  such 
title,  entered  and  evicted  the  plaintiff;  or  which  did  not  contain 
some  averment  of  equivalent  import.  But  upon  examining  the 
count  in  question,  it  will  be  found,  that  although  this  averment  is 
contained  in  that  count,  it  is  mere  surplusage ;  because  the  breach 
alleged  is,  that  the  defendant  refused,  on  demand,  to  convey  the 
land.  There  is  nothing,  therefore,  in  the  objection,  as  applied  to  this 
count;  because  it  would  be  good  without  averring  any  eviction 
whatsoever. 

The  next  objection  to  the  declaration  applies  to  the  third  count, 
and  it  is  this ;  that  the  plaintiff,  in  that  count,  treats  the  agreement 
as  importing  an  imdertaking  on  the  part  of  the  bank  to  convey  the 
lot  in  fee  simple,  by  a  good  and  indefeisible  title,  free  from  encum- 
brances. In  the  view  which  we  have  taken  of  this  subject,  it  is  un- 
necessary for  us  to  decide  whether  the  agreement  does,  or  does  not, 
import  such  an  undertaking,  on  the  part  of  the  bank,  as  is  ascribed 
to  it  in  this  count  of  the  declaration.  This  count  contains  an  aver- 
ment that  the  bank  was  not  at  the  time  of  the  agreement,  or  at  any 
time  after,  seized  or  possessed  of  the  lot  in  fee  simple.  We  have 
seen  that  the  language  of  the  agreement  is,  that  the  bank  was  to 
convey  the  lot  in  fee  simple,  to  the  defendant  in  error,  his  heirs,  or 
assigns  forever.  Now  it  appears  from  the  record,  that  the  bank 
claimed  under  a  deed  from  Alexander  Kerr,  who  sold  the  lot  as 
trustee,  under  a  deed  of  trust  from  Orr,  the  former  owner,  made  to 
secure  certain  debts  therein  stated,  which  deed  of  trust  was  exe- 
cuted on  the  8th  of  September,  1819.  But  Orr  had  previously,  to 
wit,  on  the  6th  of  August,  1818,  conveyed  the  same  lot,  in  fee  sim- 
ple, to  Joseph  Elgar,  as  trustee  for  the  purpose  of  securing  certain 
debts  therein  stated,  and  with  power  to  sell,  in  certain  events 
therein  mentioned;  one  of  which  was,  that  Samuel  Lane,  who 
was  endorser  of  a  note  of  three  thousand  dollars,  secured  by  this 
last  deed,  should  be  sued,  which  event  occurred  as  early  as  the 
year  1820.  Now  from  this  state  of  facts,  it  is  apparent  that  at  the 
date  of  the  agreement,  the  bank  was  not  seized  of  the  fee  simple 
which  it  contracted  to  convey.  If  the  deed  of  trust  to  Elgar  be  con- 
sidered as  a  mortgage,  then  the  moment  it  was  executed,  the  legal 
estate  in  fee  simple  was  in  Elgar,  subject  to  be  defeated  upon  the 
performance  of  the  condition,  and  so  continued  in  him,  from  that 
time  down  to  the  year  1835,  when,  under  the  trust  deed  he  sold  and 
conveyed  the  lot  to  the  Patriotic  Bank,  which  purchased  at  the  sale. 
The  interest  of  the  mortgagor,  according  to  the  common  law,  is  not 
liable  to  execution  as  real  estate.  8  East,  467.  5  Bos.  and  Pull. 
461.  It  is  treated  as  equitable  assets,  1  Vesey,  436.  4  Kent,  154 
In  conformity  with  this  doctrine,  this  Court  decided,  12  Peters,  201, 
that  the  wife  of  a  mortgagor  was  not  dowable ;  and  in  1 3  Peters,  294 
that  the  equity  of  redemption  could  not  be  taken  in  execution  unde. 
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a  fieri  facias.  If  this  be  so,  in  the  case  of  a  mortgage,  the  principle 
applies  more  strongly  in  case  of  a  deed  of  trust,  because  the  interest 
of  the  mortgagor,  such  as  it  is,  is  so  far  protected  by  a  Court  of 
Equity,  that  the  mortgagee  cannot  foreclose,  without  a  decree  in 
equity ;  and  even  in  that  decree  a  short  time  is  allowed  to  the  mort- 
gagor, within  which  to  redeem  by  paying  the  debt :  whereas,  in  the 
case  of  the  trust,  unless  in  case  of  some  extrinsic  matter  of  equity, 
a  Court  of  Equity  never  interferes ;  and  the  only  right  of  the  grantor 
in  the  deed  is  the  right  to  whatever  surplus  may  remain  after  sale, 
of  the  money  for  which  the  property  sold.  There  was  then  a  good 
cause  of  action,  on  the  ground  that  the  bank  had  not  the  fee  simple 
which  it  contracted  to  convey. 

We  think,  then,  that  the  declaration  is  not  liable  to  any  of  the 
objections  which  have  been  urged  against  it. 

Nor  have  we  any  doubt  but  that  the  action  well  lies  against  the 
bank.  For  although  the  agreement  is  under  seal,  it  is  not  the  seal 
of  the  corporation,  but  that  of  the  president  and  cashier.  It  was  de- 
cided in  the  case  of  Randall  vs.  Vanvechten,  1 9  Johns.  Rep.  60,  that 
'  covenant  would  not  lie  against  a  corporation,  on  a  contract  not  under 
their  corporate  seal;  but  that  an  action  of  assumpsit  would  lie:  and 
that  it  makes  no  difference,  in  regard  to  a  corporation,  whether  the 
agent  is  appointed  under  seal  or  not,  or  whether  he  puts  his  own 
seaJ  to  a  contract  which  he  makes  in  their  behalf,  the  doctrine  of 
merger  not  applying  to  such  a  case.  This  doctrine  we  approve,  and 
it  is  decisive  of  the  objection. 

We  come  now  in  order  to  the  exceptions  taken  at  the  trial. 

The  first  was,  to  the  Court's  admitting  the  agreement  declared 
upon,  to  be  given  in  evidence,  until  some  evidence  was  previously 
given,  showing  the  authority  of  the  parties  who  executed  it,  to 
sign  it. 

Assuming,  argumenti  gratia,  as  we  have  before  done  as  to  this 
point,  that  the  transaction  was  such  that  an  authority  was  necessary 
to  be  proven,  the  objection  resolves  itself  simply  in  a  question  of  the 
order  in  which  evidence  was  to  be  given. 

We  think  that  there  is  nothing  in  it.  It  was  as  competent  for  the 
party  to  prove  the  authority  after,  as  it  was  before,  giving  the  agree- 
ment in  evidence. 

The  second  exception  was  taken  to  the  Court's  admitting  in  evi- 
dence a  letter  from  defendant  in  error  to  plaintiff  in  error,  and  the 
testimony  of  a  witness  that  he  had  examined  the  records  for  the 
purpose  of  tracing  the  title  of  the  defendant  in  error  to  the  lot  in 
question ;  and  also  a  deed  purporting  to  be  executed  by  John  P.  Van 
Ness,  president  of  the  Bank  of  the  Metropolis,  to  the  defendant  in 
error.  The  letter  was  merely  to  inform  the  plaintiff  in  error  of  the 
sale  then  advertised  to  be  made  of  the  lot  in  question,  under  the 
deed  of  trust  from  Orr  to  Elgar.  The  examination  of  the  records 
made  by  the  witness,  was  made  for  tlie  purpose  of  enabling  the  de- 
fendant in  error  to  decide  what  course  to  pursue  in  relation  to  the 
property.  We  see  nothing  objectionable  in  the  admission  either  of 
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the  letter  or  the  testimony  of  the  witness.  The  plaintiff  in  error 
certainly  was  not  injured  by  its  admission.  The  property  which 
the  defendant  in  error  had  bought  being  about  to  be  sold,  he  cause? 
an  examination  to  be  made,  that  he  might  know  what  ground  he 
stood  on ;  then/  out  of  abundant  caution,  he  wrote  the  letter  giving 
notice  of  the  sale,  so  that  the  other  party  might  pursue  whatever 
course  they  thought  best  for  their  safety.  The  most  that  can  be 
said  of  it  is,  that  he  thereby  proved  that  he  had  done  more  than  he 
was  bound  to  do.  For  if  he  had  chosen,  he  might  have  rested  upon 
his  contract,  without  troubling  himself  either  in  examining  records 
or  giving  the  other  party  notice.  Nor  have  we  any  doubt  as  to  the 
admissibility  of  the  deed ;  some  of  the  counts  in  the  declaration 
charged  as  a  breach  of  the  agreement,  the  failure  of  the  other  party 
to  make  a  deed;  a  paper  having  been  executed  having  the  form  of  a 
deed,  it  was  altogether  proper  then  to  give  it  in  evidence,  to  show 
that  being  sealed,  not  with  the  corporate  seal,  but  with  that  of  the  pre- 
sident of  the  bank,  it  was  no  deed ;  and  thus  sustain  the  allegation ; 
that  no  deed  had  been  made.  It  is  clear,  beyond  doubt,  that  a  paper 
such  as  this,  not  under  the  corporate  seal,  is  not  the  deed  of  the 
bank,  in  contemplation  of  law. 

The  third  exception  was  taken  to  the  Court's  receiving  in  evidence 
the  record  of  a  suit  by  the  Patriotic  Bank  against  Lane,  for  the  pur- 
pose of  showing  that  Lane  had  been  sued  upon  a  note  for  three 
thousand  dollars,  mentioned  in  the  deed  from  B.  O.  Orr  to  Elgar, 
dated  August  20th,  18L8.  We  think  that  this  record  was  properly 
admitted.  For  one  important  question  in  the  cause  was,  whether 
the  occasion  had  occurred  which  justified  Elgar,  the  trustee,  in  the 
deed  of  trust  from  Orr,  to  sell  the  lot  in  question.  Now  one  of  the 
provisions  of  that  deed  authorized  him  to  sell,  whensoever  Lane 
should  be  sued  on  the  note  for  three  thousand  dollars,  given  by  Orr 
to  the  Patriotic  Bank  and  endorsed  by  Lane,  and  to  pay  off  that 
note  to  the  bank.  Now  this  record  proved  that  Lane  had  been 
sued,  that  therefore  the  casus  fedoris  had  occurred ;  that  the  land 
was  rightfully  sold ;  and  therefore  we  think  was  admissible  for  the 
purpose  for  which  it  was  offered.  But  it  was  argued,  that  the  note 
stated  in  the  deed  of  trust  as  the  one  endorsed  by  Lane,  purported 
to  be  negotiable  at  the  Patriotic  Bank,  and  that  the  note  declared 
upon  in  the  record  did  not  purport  to  be  negotiable  at  that  bank,  and 
that  there  was  therefore  a  variance.  If  the  question  had  been  raised 
in  the  suit  brought  upon  the  note,  it  might  have  been  considered  a 
misdescription ;  but  in  this  case  it  was  offered  in  evidence  to  the 
jury  to  prove  the  fact  that  Lane  had  been  sued ;  it  was  a  question 
for  the  jury  to  consider,  whether  this  evidence  was  sufficient  to 
satisfy  them  that  it  was  the  same  debt  as  the  one  described  in  the 
deed  from  Orr  to  Elgar ;  and  therefore  the  principle  of  law,  that  the 
allegations,  in  the  parties'  pleadings,  and  their  proofs,  shall  corres« 
pond,  has  no  application. 

The  last  exception,  after  setting  out  certain  evidence  given  by  the 
plaintiff,  without  even  stating  that  it  was  all  the  evidence,  states 
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that  the  defendant  prayed  an  instraction^  that  upon  that  evidence, 
the  plaintiff  was  not  entitled  to  recover  either  upon  the  first,  or 
second,  or  third,  or  fourth  counts  in  the  declaration,  which  in- 
struction the  Court  refused  to  give :  and  we  think  very  properly. 
Whether  evidence  is  admissible  or  not,  is  a  question  for  the  Court 
to  decide ;  but  whether  it  is  sufficient  or  not,  to  support  the  issue,  is 
a  question  for  the  jury.  This  Court  said,  in  the  United  States  vs. 
Laub,  12  Peters,  5,  <<  It  is  a  point  too  well  settled  to  be  now  drawn 
in  question,  that  the  effect  and  sufficiency  of  the  evidence^  are  for 
the  consideration  and  determination  of  the  jury."  And  this  pro- 
ceeds upon  this  obvious  principle.  It  is  the  province  of  the  jury 
to  decide  what  facts  are  proven.  It  is  competent  to  them,  to  chaw 
from  the  evidence  before  them,  all  such  inferences  and  conclusions 
as  that  evidence  conduces  to  prove.  If  the  Court  were  to  tell  them, 
that  upon  a  given  state  of  evidence,  the  plaintiff  could,  or  could 
not  recover,  then  they  must  in  the  assumption  of  what  fisicts  were 
proven,  either  discard  from  their  consideration  such  inferences  as 
the  jury  might  draw,  or  they  must  themselves  deduce  them.  The 
first  course  would  injure  the  party  offering  the  evidence;  the  second 
would  be  an  usurpation  of  the  office  of  the  jury.  The  only  case 
in  which  the  Court  can  make  such  inferences,  and  pass  upon  the 
sufficiency  of  the  evidence,  is  by  a  demurrer  to  evidence.  This 
would  be  the  case,  even  if  the  bill  of  exception  professed  to  state 
all  the  evidence ;  but  the  one  which  we  are  now  considering  does 
not  profess  to  do  this,  and  we  cannot  assume  that  it  was  all.  For 
aught  that  appears  on  this  record,  there  was  other  evidence ;  it  is 
enough,  however,  that  it  does  not  appear  that  the  evidence  stated 
upon  which  the  instruction  was  asked,  was  all. 

Having  now  finished  our  examination  of  the  several  exceptions, 
we  will  very  briefly  notice  some  points  which  were  pressed  upon 
the  consideration  of  the  Court.  It  was  said  that  the  deed  of  trust 
from  Orr  to  Elgar,  under  which  the  lot  in  question  was  sold, 
was  made  to  indemnify  Lane  as  endorser  of  Orr's  note ;  that  the 
Patriotic  Bank  had  no  right  to  call  upon  the  trustee  to  sell  it ;  that 
its  only  right  was  in  a  Court  of  Equity  to  ask  to  be  substituted  to 
the  rights  of  Lane :  but  upon  examining  the  deed  of  trust,  we  find 
in  it  a  provision,  that  upon  Lane's  being  sued,  the  trustee  shall  sell 
the  lot,  and  after  paying  the  expenses  of  the  sale,  apply  the  pro- 
ceeds to  the  discharge  of  the  notes  of  Orr,  endorsed  by  Lane,  of 
which  the  note  on  which  the  suit  was  brought  against  Lane,  was 
one ;  so  that  this  agreement  fails  in  its  foundation.  We  entirely  . 
concur  with  the  doctrine  laid  down  in  1  Johns.  Chan.  Rep.  205. 
3  Johns.  Chan.  261,  that  where  a  trust  is  created  for  the  benefit  of 
a  third  party,  though  without  his  knowledge  at  the  time,  he  may 
affirm  the  trust,  and  enforce  its  execution.  The  truth  is,  that 
although  the  object  of  the  deed  of  trust  was  to  secure  Lane,  its 
provision,  that,  in  the  event  which  happened,  of  his  being  sued,  the 
property  should  be  sold,  and  the  notes  which  he  had  endorsed, 
should  be  paid,  was  the  most  effectual  means  of  attaining  that 
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object :  these  notes  were  due  to  the  bank,  were  held  by  it,  and  in 
paying  them,  therefore,  the  money  must  be  paid  to  the  bank* 
Hence  the  trustee  was  authorized  to  sell  at  its  instance,  and  to  pay 
it  the  amount 

It  was  also  argued,  that  the  judgment  against  Lane  was  barred 

by  the  act  of  limitations,  and  that,  therefore,  the  trustee  was  not 

authorized  to  sell  for  the  purpose  of  paying  a  debt  which  could  not 

be  enforced ;  the  provision  of  the  deed  which  we  have  already 

referred' to,  furnishes  an  answer  also  to  this  objection ;  for  even  if  it 

were  barred,  the  claim  was  in  full  force,  under  the  trust  in  the  deed. 

For,  although  the  judgment  extinguished  the  right  of  action  upon 

the  note,  yet  upon  well-established  principle,  it  did  not  operate  at 

all,  by  way  of  extinguishment  of  the  collateral  remedy  under  the 

deed  of  trust,  though  it  had  relation  to,  and  was  intended  to  secure 

the  payment  of  the  same  note.    The  result,  then,  of  this  state  of 

I      things  is,  that  the  property  bought  by  the  defendant  in  error,  of  the 

I      plaintiff  in  error,  was  legally  sold  under  an  elder  subsisting  lien  i 

I      and  thus  he  was  utterly  divested  of  all  title,  so  as  to  show  an  entire 

I      failure  of  the  consideration  for.  which  he  paid  his  money,  and  to 

I      enable  him  to  maintain  an  action  for  money  had  and  received,  to 

recover  it  back.    We  think  that  there  is  no  error  in  the  judgment  i 

it  is,  therefore,  affirmed  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  ordered  and 
/  adjudged  by  this  Court,  that  the  judgment  of  the  said  Circuit  Court, 
in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  cent,  per  annum. 
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Elias  SL^ns,  Plaivtitv  in  errob,  vs.  Gabriel  Paul,  Exe-      40?  S 

CUTOB  OF   EdWABD   CoUBSAULT,  DECEASED.  I  Up    88 


Letten  testamentaiy  to  the  estate  of  Edwerd  Goaraanlt,  a  merchant,  who  had  died  at.Bgld* 
more,  were  granted  to  Gabriel  Pan],  "Yfff  tbff  f^?*'"«»'«  n»mt^A  tr^f}^  wii  The  other 
ezeoQtor,  Aglae  Connault,  the  wife  of  fidwaxd  Coonanlt,  did  not  qualify  as  executrix, 
nor  did  she  renounce  the  execution  of  the  wilL  Afkerwaids,  on  the  application  <i  Ag^ 
Coorsaulty  stating  she  was  executrix  of  Edward  Coursault,  accompanied  with  a  power  of 
attorney,  gifen  to  her  by  Ctabriel  Paul,  the  qualified  executor,  who  had  removed  to  Mis- 
souri, &  conmiisnonezB  under  the  treaty  of  indemnity  with  Fnoice^  awarded  to  the 
estate  of  Edward  Coursault,  a  sum  of  money,  for  the  sehsure  and  oonfiM»tion  of  the  Good 
Friends  and  cargo,  by  the  French  government  During  the  pendency  of  the  claim  be- 
fore the  GommissionerB,  Aglae  Coursault  died ;  and  letters  of  administration,  with  the 
will  annexed,  were,  on  the  oath  of  Thomas  Bunlap,  that  the  widow  and  executrix  of  Ed- 
ward Coursault  was  dead,  gru^M  by  the  Orphans  Court  of  the  county  of  Wash- 
ington, in  the  District  of  Columbia,  to  the  plaintiff  in  error,  Elias  Kane,  a  resident  in 
Washington.  The  sum  awarded  by  the  commisBbners  was  paid  to  Eliss  Kane,  by  the 
government  of  the  United  States.  Gabriel  Paul,  the  executor  of  Edward  Coursault, 
brought  an  action  against  Elias  Kane,  for  die  money  paid  to  him.  Held :  That  he  was 
entitled  to  recover  this  same.  The  letters  testementaiy  granted  in  Maiyland,  entitled  the 
executor  of  Edward  Coursault  to  recover,  without  his  having  the  letters  of  administn- 
tion  granted  by  the  Orphans  Court  of  Washington  repealed  or  revoked. 

At  common  law,  the  appointment  of  an  executor  veste  the  whole  personal  estete  in  the 
person  appointed  executor,  whieh  he  holds  as  trustee  for  the  purposes  of  the  will,  and  be 
holds  the  legal  title  in  all  the  chattels  of  the  testator ;  and,  for  the  purpose  of  administering 
them,  is'as  much  the  proprietor  of  them  as  was  the  testator.  The  ordinary  cannot  trans- 
fer those  chattels  to  any  other  person  by  granting  administration  of  them. 

Thfi^  act  of  Congress  of  the  S4th  June,  1812,  gives  to  an  executor  or  administrator,  appointed 
in  any  state  of  the  United  Stetes,  or  in  the  temtoiie%  a  right  to  recover  fiom  any  indivi- 
dual within  the  District  of  Columbia  effects  or  money  belonging  to  the  testetor  or  the  in- 
testate, in  whatever  way  the  same  may  have  been  received,  if  the  law  does  not  pennit 
him  to  retain  it,  on  account  of  some  relations  borne  to  the  testetor  or  to  his  executor, 
which  defisate  the  righte  of  the  executor  or  administrator;  and  letters  testamentsiy  or 
letten  of  adnunistration  obtained  in  either  of  the  states  or  tenitories  of  the  Union,  give 
a  right  to  the  person  having  them  to  receive  and  give  discharges  for  such  assets,  without 
suit,  which  may  be  in  the  hands  of  any  person  within  the  District  of  Columbia.  The 
right  to  receive  from  the  government  of  the  United  States,  either  in  the  District  of  Co- 
lumbia, o^  in  the  state  where  letten  have  been  granted,  any  sum  of  money  which  the 
government  may  owe  to  the  testator  or  intestate  at  the  time  of  his  death,  or  which  may 
become  due  thereafter,  or  which  may  accrue  to  the  government  as  trustee  for  a  testator 
or  intestate,  in  any  way  or  at  any  time,  is  given  by  ^at  act  A  bona  fide  payment  of  a 
debt  to  the  admimstrator,  which  was  due  to  the  estate,  is  a  legal  dischaige  to  the  debtor, 
whether  the  adnunistration  be  void  or  v<ndable. 

The  certificate  of  the  Register  of  Wills,  annexed  to  the  proceedings  of  the  Oiphans  Court 
of  Maryland,  giving  letten  testementaiy  to  the  executor,  shows  that  the  will  had  been 
proved,  and  ^at  the  letten  testementaiy  had  been  granted.  This  is  proof  that  the  per- 
son holding  the  letten  testamentsiy  is  executor,  as  for  as  the  law  requires  it  to  be  proved, 
in  an  action  of  assumpsit  upon  a  cause  of  action  which  arose  in  the  time  of  the  testator 
or  of  the  executor.  On  the  plea  of  the  general  issue  in  such  an  action,  and  even  in  a 
case  where  that  plea  raises  the  question  of  right  or  title  in  the  executor,  the  certificate  of 
probate  and  qualification  meeto  the  requisition.  A  judicisl  examination  into  their  validity 
can  only  be  gone  into  upon  a  plea  in  abatement,  after  oyer  has  been  cmved  and  granted; 
and  then,  upon  issue  joined,  the  plaintiff's  title,  as  executor  or  administrator,  may  be  dis- 
puted, by  showing  any  of  those  causes  which  make  the  grant  void  ab  initio,  or  that  the 
administration  had  been  revoked. 

The  dedsntion  in  an  action  by  an  executor  for  the  recovery  of  money  received  by  the  de- 
fendant after  the  decease  of  the  testator,  may  be  in  the  name  of  the  plaintifi^  as  executor, 
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or  in  hii  own  name,  without  stating  that  he  is  executor.  The  distinction  is,  that  when 
an  executor  sues  on  a  cause  of  action  which  occurred  in  the  lifetime  of  his  testator,  he 
must  declare  in  the  detinet,  that  is,  in  his  representative  capacity  only;  but  when  the 
cause  of  action  accrues  after  the  death  of  the  testator,  if  the  money  when  recovered  will 
be  assets,  the  executor  may  declare  in  his  representative  character,  or  in  his  own  name. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  county 
of  Washington,  in  the  District  of  Columbia, 

Edward  Coursault,  then  a  merchant  of  the  city  of  Philadelphia, 
in  December,  1809,  was  the  owner  of  the  brig  Good  Friends,  and 

f)art  of  her  cargo.  Both  the  brig  and  cargo  were  seized  at  Mor- 
aix,  in  France,  by  order  of  the  French  government,  and  were  con- 
fiscated. 

In  1825,  Edward  Coursault  died  in  Baltimore,  where  he  resided 
at  the  time  of  his  decease ;  and  by  his  will,  dated  August,  1814,  he 
appointed  Aglae  Coursault,  his  wife,  his  executrix,  and  Gabriel  Paul 
his  executor. 

On  the  27th  August,  1814,  letters  testamentary  of  the  will  were 
granted  in  Baltimore  to  Gabriel  Paul.  Mrs.  Coursault  did  not  qua- 
lify, nor  did  she  renounce,  as  executrix.  Some  time  afterwards, 
Gabriel  Paul  removed  to  the  state  of  Missouri. 

The  claim  of  the  estate  of  Edward  Coursault,  for  indemnity  for 
the  seizure  and  confiscation  of  the  brig  Good  Friends  and  cargo, 
having  been  provided  for  by  the  convention  between  the  United 
States  and  France,  concluded  at  Paris,  in  July,  1831,  Aglae  Cour- 
sault, styling  herself  the  widow  and  executrix  of  the  last  will  and 
testament  of  Edward  Coursault,  in  January,  1833,  presented  a  me- 
morial to  the  board  of  commissioners  appointed  to  carry  the  con- 
vention into  effect,  claiming  indenmity  for  the.  seizure  and  confisca- 
tion of  the  brig  and  cargo. 

The  memorial  stated  the  death  of  Edward  Coursault,  the  appoint- 
ment of  the  memorialist  and  Gabriel  Paul  executors,  by  his  last 
will,  that  letters  testamentary  were  granted  to  the  memorialist 
and  Gabriel  Paul;  and  the  memorial  also  states  that  whatever 
amount  of  said  claim  may  be  awarded  under  said  convention,  will 
belong  solely  and  exclusively  to  the  memorialist,  as  executor  of  the 
last  will  and  testament  of  the  said  Edward  Coursault,  deceased. 

Together  with  the  documents  presented  to  the  commissioners, 
showing  the  property  of  the  Good  Friends  and  part  of  her  cargo  to 
have  belonged,  at  the  time  of  the  seizure  and  confiscation,  to  Ed- 
ward Coursault,  there  was  a  power  of  attorney  from  Gabriel  Paul, 
as  *^  administrator  of  the  estate  of  Edward  Coursault,''  to  Mrs.  Aglae 
Coursault,  authorizing  her  to  present  in  his  name  to  the  commission- 
ers of  the  United  States  the  claim  of  the  estate  of  Edward  Cour- 
sault, promising  to  present  himself  before  them  as  soon  as  required. 

The  commissioners  awarded  the  sum  of  seven  thousand  eight 
hundred  and  sixty-four  dollars,  in  favour  of  the  claimant 

On  the  27th  of  March,  1837,  an  afSdavit  was  made  and  presented 
to  the  Orphans  Court  of  the  county  of  Washington,  in  the  District 
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of  Columbia,  stating  that  Edward  Coursault  had  died  in  the  city  of 
Baltimore,  in  1814,  and  that  Aglae  Coursault,  his  widow  and  exe- 
cutrix, had  died  about  two  years  before  the  making  of  the  affidavit. 

On  the  29th  of  March,  1837,  the  judge  of  the  Orphans  Court  di- 
rected letters  of  administration,  with  the  will  annexed,  to  be  issued 
upon  the  estate  of  Edward  Coursault,  to  Elias  Kane,  Esquire ;  and 
the  sum  awarded  on  the  claim  of  Aglae  Coursault  by  the  commis- 
sioners, was  paid  at  the  Treasury  of  the  United  States  to  Mr.  Kane, 
as  the  administrator. 

Gabriel  Paul,  in  November,  1837,  as  executor  of  Edward  Cour- 
sault, having  taken  out  letters  of  administration  in  the  District  of 
Columbia,  instituted  a  suit  in  the  Circuit  Court  of  the  county  of 
Washington  against  Elias  Kane,  for  the  recovery  of  the  sum  paid 
to  him  by  the  United  States;  and  at  November  term,  1838,  the 
cause  was  tried,  and  a  verdict  and  judgment  were  rendered  for  the 
plaintiff. 

At  the  trial,  the  defendant  in  the  Circuit  Court  gave  in  evidence 
an  exemplification  of  the  letters  of  administration  granted  by  the 
Orphans  Court  of  the  county  of  Washington ;  but  the  Court  directed 
the  jury  that  they  were  no  bar  to  the  action  of  the  plaintiff.  The 
defendant  excepted  to  this  opinion  of  the  Court.  And  the  plaintiff 
having  offered  in  evidence  the  award  of  the  commissioners,  the 
power  of  attorney  from  the  plaintiff  to  Aglae  Coursault,  (by  copies 
from  the  State  Department,)  and  his  letters  testamentary,  with  a 
copy  of  the  will  annexed ;  and  having  proved  that  the  plaintiff  was 
then  living ;  the  Court  directed  the  jury  that  the  plaintiff,  if  the  said 
evidence  was  believed,  was  entitled  to  recover  the  amount  received 
by  the  defendant  under  the  award.  The  defendant  excepted  to  this 
direction  of  the  Court,  and  prosecuted  this  writ  of  error. 

The  cause  was  argued  by  Mr.  Key,  With  whom  was  Mr.  Kane, 
for  the  plaintiff  in  error ;  and  by  Mr.  Coxe  and  Mr.  Semmes,  for 
the  defendant. 

!     Mr.  Key,  for  the  plaintiff  in  error,  contended  that  the  letters  of 
^  administration  granted  to  the  plaintiff  in  the  District  of  Columbia, 
*  were  not  void ;  and  that  the  instructions  of  the  Circuit  Court  were 
erroneous. 

If  there  had  not  been  special  legislation  on  this  subject,  no  doubt 
could  be  entertained  of  the  invalidity  of  the  letters  of  administration 
granted  to  Gabriel  Paul,  in  the  District  of  Columbia;  after  those 
which  had  been  granted  to  the  plaintiff  in  error.  By  the  general 
law,  administration  is  to  be  granted  in  the  place  where  the  property 
of  the  deceased  person  is  found ;  and  letters  testamentary  drawing 
their  authority  from  a  different  state  or  country,  have  no  validity. 
9  Wheat.  571.  Smith  vs.  the  Union  Bank  of  Georgetown,  5  Peters, 
518.  Story's  Conflict  of  Laws,  422.  429—433. 436.  439.  20  Johns. 
Rep.  265. 

The  special  legislation  by  the  Act  of  Congress  of  24th  June,  1812, 
was  not  intended  to  make  a  general  change  on  this  subject    It 
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meant  only  to  authorize  suit  to  be  brought  on  foreign  letters  of  ad- 
ministration, or  letters  of  administration  granted  out  of  the  District 
of  Columbia.  The  Court  will  lean  in  favour  of  this  construction  of 
Uie  act ;  and  by  giving  it  this  limitation,  will  prevent,  as  far  as  possi- 
ble, the  infraction  of  the  principle,  that  the  personal  estate  of  an  in- 
testate, or  decedent,  is  to  be  distributed  accordmg  to  the  local  law 
of  the  place  where  it  may  be. 

Nor  can  the  act  of  Congress  of  1812,  be  construed  to  take  away 
the  authority  to  issue  letters  of  administration  in  this  District,  when 
no  administration  of  the  deceased  is  within  the  District,  and  there 
are  personal  effects  belonging  to  the  deceased  within  the  same. 

The  law  does  not  take  away  this  jurisdiction  of  the  Orphans 
Court  of  the  county  of  Washington  to  issue  letters  of  administration. 
While  it  authorizes  a  foreign  administrator  to  come  into  this  District, 
it  leaves  the  authority  of  the  Orphans  Court  as  it  existed  before  the 
act.  Such  a  construction  of  the  law  would  be  most  unreasonable, 
and  would  produce  great  difficulties  and  inconveniences.  There  is 
no  power  to  compel  a  foreign  administrator  to  come  into  this  Dis- 
trict and  collect  the  assets  of  the  estate.  Thus  the  personal  property 
of  a  decedent  might  be  wasted  and  lost  But  to  construe  the  law,  as 
is  contended  for  by  the  plaintiff  in  error,  is  to  give  it  all  the  efficiency 
requisite,  and  essential  to  the  purposes  of  the  legislation.  The  foreign 
administrator  may  institute  suits  in  the  District;  but  over  assets 
which  are  in  the  District,  an  administrator  duly  appointed  by  the 
Orphans  Court,  before  the  foreign  administrator  comes  here,  has  full 
and  exclusive  control  and  authority. 

In  support  of  this  construction  of  the  act  of  Congress,  the  counsel 
cited  United  States  vs.  Fisher,  2  Cranch,  35.  Baldwin  C.  C.  Rep.  316. 
Cowper,  391.  6  Dane's  Abridgment,  601.  593.  Foster's  Case,  11 
Coke's  Rep.  64». 

The  power  given  to  an  administrator  in  the  District,  is  to  collect 
and  administer  the  estate  of  the  intestate  according  to  the  lex  rei 
sitae.  After  his  appointment  he  cannot  excuse  himself  for  neglecting 
to  collect  the  assets  of  the  estate  by  alleging  that  there  was  another 
and  a  foreign  administrator :  nor  would  the  payment  of  a  debt  to  a 
foreign  administrator,  by  a  person  in  the  District,  be  a  bar  to  the 
claim  of  an  administrator  appointed  here.  Suppose  an  administra- 
tor appointed  in  the  District  should  have  broiqght  suits,  would  they 
abate  when  a  foreign  administrator  comes  here?  It  is  admitted 
that  the  act  of  Congress  of  1812,  may  be  interpreted  to  give  concur- 
rent powers  to  foreign  and  domestic  administrators,  but  not  to  make 
the  powers  of  the  foreign  administrator  exclusive.  Story's  Conflict 
of  Laws,  431. 

There  is  another  view  of  this  question.  This  is  not  a  debt  which 
was  due  to  the  intestate  in  his  lifetime.  It  is  money  of  the  estate 
which  came  into  this  District  in  1827 ;  and  the  letters  testamentary, 
granted  in  Baltimore,  were  issued  to  Gabriel  Paul,  in  1814.  The 
action  in  the  Circuit  Court  was  not  for  monejr  due  to  the  testator, 
but  due  to  the  executor  of  Coursault.    The  action  is  not,  therefore. 
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authorized  by  the  act  of  Congress,  as  it  authorized  suits  by  the  repre- 
sentative of  a  decedent ;  but  this  is  a  suit  in  his  own  right  by  the 
executor. 

A  suit  may  be  brought  by  an  administrator  for  the  recovery  of  a 
debt  due  to  him,  contracted  with  him  in  his  capacity  of  administra- 
tor, after  the  decease  of  his  intestate.  4  Mason  C.  C.  Rep.  34.  But  the 
act  of  Congress  gives  no  power  to  sue,  except  in  cases  where  action 
can  be  brought  on  letters  of  administration  for  debts  to,  or  on  contracts 
with,  the  intestate.  It  has  no  application  to  suits  which  a  party 
might  institute  without  letters  of  administration ;  such  as  suits  for 
claims  by  the  administrator  on  debts  due  on  contracts  or  obligations 
which  have  arisen  after  the  decease  of  the  party  represented  by  him. 

An  objection  lies  to  th&  original  letters  testamentary  granted  in 
Baltimore  to  Gabriel  Paul.     The  will  of  Edward  Coursault  ap 
pointed  two  executors,  and  yet  without  any  renunciation  by  Aglae 
Coursault,  the  letters  testamentary  are  issued  to  Gabriel  Paul  alone. 
This  is  contrary  to  the  testamentary  act  of  February,  1777,  ch.  8. 

The  cotmsel  for  the  defendant  in  error  stated,  that  the  application 
to  the  commissioners  under  the  treaty  of  indemnity  with  France, 
was  made  by  Aglae  Coursault  acting  as  executrix  of  her  husband, 
and  under  a  power  of  attorney  from  Gabriel  Paul,  who  had  regu- 
larly proved  the  will  and  taken  out  letters  testamentary.  The 
award  of  the  commissioners  was  to  the  executor ;  this  was  regular. 
The  sum  awarded  was  the  property  of  the  estate  of  Edward  Cour- 
sault, being  an  indemnity  for  the  seizure  of  his  property  in  his  life* 
time ;  and  the  claim  for  a  recompense  for  this  injury  passed  to  the 
executors  of  his  will. 

Thus  situated,  and  Aglae  Coursault  having  died,  the  plaintiff  in 
error  came  forward ;  and  disregarding  the  rights  of  the  defendant 
in  error,  which  were  his  by  the  letters  testamentary,  and  by  the 
award  of  the  commissioners  under  the  treaty,  he  obtained  posses- 
sion of  this  money  under  letters  of  administration  granted  to  him 
in  the  District  of  Columbia.  He  did  not  come  forward  as  a  creditor 
of  the  estate  of  Edward  Coursault,  but  as  a  stranger,  and  took  pos- 
session of  the  fund.  This  was  an  illegal  interference  with  the  rights 
of  the  executor,  and  cannot  be  allowed.  The  provisions  of  the  act 
of  Congress  on  the  subject  of  the  claims  under  the  treaty  with 
France  have  been  violated ;  rights  clearly  vested  under  the  law  and 
by  the  award  of  the  commissioners  have  been  disregarded. 

The  fund  awarded  under  the  treaty  with  France  was  not  assets 
in  the  District  of  Columbia.  The  claim  had  been  presented  on  the 
part  of  the  representatives  of  a  merchant  of  Baltimore,  for  the 
seizure  of  bis  vessel  and  cargo ;  and  the  United  States  having  re- 
cmved  the  money  from  France,  were  trustees  for  the  claimants  to 
distribute  the  same  among  them.  .  If  this  fund  had  any  location,  it 
was  in  Baltimore ;  there  the  United  States  were  bound  to  pay  die 
amount  awarded  to  the  executor  of  Edward  Coursault  In  point  of 
fact  the  money  was  paid  in  New  York,  as  there  it  had  been  kept  by 
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the  United  States  when  received  from  France.  All  that  was  required 
was  the  presentation  of  the  award  of  the  commissioners^  to  the 
agents  of  the  United  States  in  New  York. 

The  action  in  the  Circuit  Court  was  properly  brought.  But  if 
this  was  not  so^  the  exception  should  have  been  taken  by  a  plea 
in  abatement.  The  plea  of  the  general  issue  admits  the  right  of  the 
executor  to  sue.  S  Wheat.  542.  1  Peters,  386.  4  Peters,  500. 
Baker  vs.  Biddle,  Baldwin's  C.  C.  Rep.  394.  To  show  the  right  of  the 
executor  to  sue,  cited  Biddle  vs.  Wilkins,  1  Peters,  486.  1  Ventris, 
535.  1  Mod.  213.  2  Mod.  149.  Hobart,  46.  2  Lord  Ray.  701. 
1  Williams  on  Executors,  155.  An  administration  granted,  where 
there  iis  an  executor,  is  void.  3  Bos.  and  Pull.  30.  Toller  on  Exe- 
cutors, 120.    8  Cranch,  1. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  Court. 

It  appears  in  this  case,  that  Edward  Coursault  being  domiciled 
in  Baltimore,  died  there  in  the  year  1814 ;  and  that  by  his  will,  dated 
the  13th  August,  1814,  he  appointed  Aglae  Coursault,  executrix, 
and  Gabriel  Paul,  executor. 

On  the  27th  August,  1814,  letters  testamentary  were  granted  in 
Maryland  to  Gabriel  Paul— Paul  is  still  alive.  Edward  Coursault 
being  the  owner  of  the  brig  Good  Friends,  and  part  of  her  cargo, 
both  were  seized  and  confiscated  at  Morlaix,  in  the  year  1809,  by 
the  French  government. 

Paul,  the  qualified  executor  of  Coursault,  by  a  power  of  attorney 
dated  the  18th  of  October,  1832,  he  being  then  a  resident  of  Mis- 
souri, empowered  Aglae  Coursault  to  present  a  memorial  in  his 
name  to  the  board  of  commissioners,  appointed  under  the  act  of 
Congress  to  carry  into  effect  the  convention  between  the  United 
States  and  his  majesty  the  king  of  the  French,  concluded  at  Paris, 
on  the  4th  day  of  July,  1831,  for  the  claim  of  the  testator  to  in- 
demnity on  account  of  the  confiscation  of  the  Good  Friends,  and  her 
cargo;  stating  in  his  power,  that  he  would  present  himself  before 
the  board  of  commissioners  as  soon  as  he  might  be  required.  Under 
this  power,  Aglae  Coursault  memorialized  the  commissioners;  in 
which  memorial,  after  reciting  the  seizure  and  confiscation  of  the 
Good  Friends  and  her  cargo,  what  the  cargo  was,  the  value  of  the 
vessel  and  her  freight,  and  that  Edward  Coursault  had  incurred  great 
expense  in  defending  his  rights ;  it  is  said,  letters  testamentary  were 
granted  to  herself  and  Gabriel  Paul,  and  that  whatever  sum  may 
be  awarded  upon  the  claim,  it  would  belong  exclusively  to  herself. 

The  commissioners  made  an  award  in  favour  of  the  claim. 

After  this  award  was  made,  Kane,  the  appellant,  applied  to  the 
Orphans  Court  of  the  county  of  Washington,  in  the  District  of  Co- 
lumbia, for  letters  of  administration  upon  the  estate  of  Edward 
Coursault ;  and  upon  an  affidavit  of  Thomas  Dunlap,  stating  that 
the  widow  and  executrix,  Aglae  Coursault,  was  dead,  an  order  was 
made  to  issue  letters  of  administration  to  the  appellant,  upon  the 
estate  of  Edward  Coursault ;  and  letters  of  administration  de  bonis 
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pon,  with  the  vnSl  annexed,  were  given  to  him,  he  having  entered 
into  bond  with  Thomas  Dunlap  and  John  E.  Kane,  as  securities  for 
the  faithful  performance  of  his  duties. 

Kane  applied  for,  and  received  from  the  proper  department  of  the 
government,  a  part  of  the  sum  awarded  by  the  commissioners  upon 
the  claim  of  Edward  Coursault :  and  this  suit  was  brought  by  Ga- 
briel Paul,  the  executor,  to  recover  from  Kane  the  money  he  re- 
ceived, in  his  character  of  administrator  de  bonis  non,  cum  testa- 
mento  annexo. 

^  The  declaration  contains  three  counts,  in  each  of  which  the  plain- 
tiff claims  as  executor.  The  defendant  pleaded  non  assumpsit;  and 
issue  being  joined,  a  jury  was  called  to  try  the  issue.  On  the  trial, 
besides  other  evidence,  the  plaintiff  produced  his  letters  testamentary, 
granted  in  1814,  in  Maryland;  and  the  defendant  offered  in  evidence 
an  exemplification  of  the  letters  of  administration  granted  to  him  by 
the  Orphans  Court  of  Washington  county.  District  of  Columbia,  in 
1837. 

The  Court  charged  the  jury,  that  the  letters  of  administration 
offered  by  the  defendant,  were  no  bar  to  the  plaintiff's  action ;  but 
that  the  plaintiff's  letters  testamentary  and  the  other  evidence,  if 
believed  by  the  jury,  entitled  him  to  recover  the  amount  the  de- 
fendant had  received  upon  the  award  of  the  conunissioners,  accord- 
ing to  the  certificate  of  that  amount,  given  by  John  H.  Houston,  a 
clerk  in  the  fifth  auditor's  office.  The  jury  gave  a  verdict  in  favour 
of  the  plaintiff;  the  defendant  having  first  excepted  to  the  instruc- 
tions of  the  Court. 

The  point  then  made  by  this  exception  to  the  instruction  of  the 
Court  is,  do  the  letters  testamentary,  obtained  by  the  plaintiff  in 
Maryland,  prevail  over  the  letters  of  administration  de  bonis  non, 
cum  testamento  annexo,  given  to  the  defendant  in  the  District  of 
Columbia,  so  as  to  entitle  the  former  to  recover  from  the  latter,  the 
money  received  by  lum  in  such  character,  without  a  repeal  or  revo- 
cation of  such  letters  ? 

The  answer  to  that  question  will  depend  upon  the  legal  character 
of  the  letters  granted  to  the  defendant 

Are  they  void  or  voidable  ? 

In  Com.  Dig.  Adm.  B.  1,  it  is  said,  If  there  be  an  executor,  and 
administration  be  granted  before  probate  and  refusal,  it  shall  be 
void  on  the  will  being  afterwards  proved ;  although  the  will  were 
suppressed  or  its  existence  were  unknown,  or  it  were  dubious  who 
was  executor,  or  he  were  concealed  or  abroad  at  the  time  of  grant- 
ing the  administration.  So  in  Com.  Dig.  B.  2,  B.  10,  If  there  be  two 
executors,  one  of  whom  proves  the  will  and  the  other  refuses,  and 
he  who  proves  the  will  dies,  and  administration  is  granted  before 
the  refusal  of  the  survivor,  subsequently  to  the  death  of  his  co-exe- 
cutor, or  if  granted  before  the  refusal  of  the  executor,  although  he 
afterwards  refuse,  such  administration  shall  be  void.  In  all  these 
cases,  the  administration  is  a  mere  nullity.  The  executor's  interest 
the  ordinary  is  incapable  of  divesting.    Toller  on  Ex.  121. 
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In  the  case  of  Griffith  vs.  Fiazer^  8  Cran.  Rep.  24,  the  Court  says^ 
<^  The  appointment  of  an  executor  yests  the  whole  personal  estate  in 
the  person  so  appointed.  He  holds  as  trustee  for  the  purposes  of  the. 
willy  but  he  holds  the  legal  tide  in  all  the  chattels  of  the  testator. 
He  is,  for  the  purpose  of  administering  them,  as  much  the  legal  pro- 
prietor of  those  chattels,  as  was  the  testator  himself  while  alive. 
This  IB  incompatible  with  any  power  in  the  ordinary  to  transfer 
those  chattels  to  any  other  person  by  the  grant  of  administration  on 
them.  His  grant  can  pass  nothing;itconveysnoright,and  is  a  voidact" 

Such  is  the  Common  Law. 

Notwithstanding  the  extended  jurisdiction  given  by  the  statutes 
of  Maryland  to  the  Oiphans  Court  in  testamentary  cases,  we  can- 
not see  in  them  any  alteration  of  the  legal  consequence  resulting 
from  the  grant  by  that  Court  of  letters  of  administration,  in  case  of , 
a  will,  when  there  is  an  executor  not  disqualified  by  law,  or  who 
has  not  been  excluded  from  acting  in  conformity  to  law.  The 
grant  of  administration  is  void,  as  at  common  law.  The  powers 
given  to  the  Court  are  intended  to  protect  the  rights  of  execu- 
tors ;  not  to  enlarge  its  jurisdiction  to  transfer  them  to  another  per- 
son. The  action  of  the  Court,  to  be  effective  to  grant  adminis- 
tration upon  a  will,  an  executor  being  alive,  and  capable  of  acting, 
must  be  within  its  powers.  If  not,  the  adinimstration  will  be  void. 
This  conclusion  is  sustained  too  by  the  stem  manner  in  which  the 
Orphans  Court  is  confined  within  its  jurisdiction  by  the  statute  of 
1798,  ch.  101,  sub-ch.  15.  <<The  said  Orphans  Court  shall  not, 
under  any  pretext  of  incidental  power  or  constructive  authority, 
exercise  any  jurisdiction  whatever  not  expressly  given  by  this  act, 
or  some  other  law.'* 

The  letters  being  void,  the  person  named  in  them  cannot  retain 
from  the  rightful  executor  the  testator's  effects ;  upon  the  plea  that 
he  may  dp  so  until  the  letters  have  been  revoked  by  the  Court  which 
granted  them.  The  appearance  of  an  executor  with  proof  of  the 
will  and  letters  testamentary,  subsequently  to  the  grant  of  letters  of 
administration  in  a  case  where  it  was  supposed  there  was  no  will, 
is  of  itself  a  revocation  of  the  latter;  and  so  is  the  Maryland  law* 
Dorsey's  Maryland  Testamentary  Law,  4  sec.  77. 

In  this  case,  then,  though  the  right  of  the  plaintiff  to  sue  in  the 
District  of  Columbia  is  given  by  the  act  of  Congress  of  the  24th 
June,  1812 ;  Davis'  Dist.  Laws,  266 ;  his  right  to  recover  rests  upon 
the  legal  conclusion  that  the  defendant  never  was  administrator  to 
administer  the  effects  of  the  testator :  the  act  of  the  Orphans  Court 
naming  him  such,  being  void,  ab  initio.  His  right  under  that  act  is, 
to  ^  maintain  any  suit  or  action,  and  to  prosecute  and  recover  any 
claim  in  the  District  of  Columbia,  in  the  same  manner  as  if  his  let- 
ters testamentary  or  administration  had  been  granted  by  the  proper 
authority,"  &c.  &c.  "in  such  District" 

In  the  case  before  us,  there  was  a  will  which  had  been  proved  in 
Maryland ;  letters  testamentary  granted  to  an  executor ;  that  execu- 
tor was  alive  (and  is  still  so)  when  the  Orphans  Court  gave  letters 
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tDthe  defendant,  npon  the  proof  that  the  executrix  named  in  the 
will  was  dead;  without  any  inquiry  concerning  the  executor,  but  in 
the  face  of  the  certificate  of  his  letters  testamentary. 

It  was  repeatedly  asked  on  the  argument  of  this  cause,  what  rights 
ean  letters  testamentary,  or  of  adrmmstration,  granted  in  either  of 
the  states  of  this  Union,  give  to  an  executor  or  administrator  in  the 
District  of  Columbia,  except  the  right  to  sue,  given  by  the  act  of 
Congress  of  1812.    Davis^  Dist.  Laws,  266. 

We  answer,  that  the  right  to  sue  in  the  manner  it  is  given,  gives 
the  right  to  such  executor  or  administrator  to  recover  from  any  indi- 
vidual within  the  District  of  Columbia,  effects  or  money  belonging 
to  the  testator  or  intestate,  in  whatever  way  they  may  have  been  re- 
ceived, if  the  law  does  not  permit  him  to  retain  them  on  account  of 
some  relation  borne  to  the  testator  or  to  his  executor,  which  defeats 
the  executor's  right ;  and  that  letters  testamentary,  or  of  administra- 
tion, obtained  in  either  of  the  states  or  territories  of  this  Union,  give 
a  right  to  the  person  having  them  to  receive  and  give  discharges  for 
assets,  without  suit,  which  may  be  in  the  hands  of  any  person  within 
the  District  of  Columbia :  and  the  right  to  receive  from  the  govern- 
ment, either  in  the  District  or  in  the  state  where  letters  have  been 
granted,  any  sum  of  money  which  the  government  may  owe  to  a 
testator  or  intestate  at  the  time  of  his  death,  or  which  may  become 
due  thereafter,  or  which  may  accrue  to  the  government  from  a  tes- 
tator or  intestate,  in  any  way  or  at  any  time.  And  a  bona  fide  pay- 
ment to  the  administrator  of  a  debt  due  to  the  estate,  shall  be  a  legal 
discharge  to  the  debtor,  whether  the  administration  be  void  or  void- 
able.   Toller,  130.    Allen  vs.  Dundas,  3  Term  Rep.  125. 

It  was  however  urged,  that  the  Court  erred  in  its  instruction  to 
the  jury,  because  the  letters  testamentary  of  the  plaintiff  appear  on 
the  face  of  them  to  have  been  granted  in  violation  of  the  law  of 
Maryland,  Dor.  Test.  Law,  6  sec.  77,  which  declares  that  letters 
testamentary  shall  not  be  granted  to  any  one,  or  to  any  number  of 
executors  less  than  the  whole;  unless  there  shall  be  such  proceedings 
against  each  of  them  failing,  as  would  authorize  the  issuing  of  let- 
ters of  administration  in  case  of  the  fiiilure  of  a  sole  named  executor. 
Whether  such  proceedings  were  had  or  not,  the  record  does  not  show : 
but  if  it  did,  the  objection  would  not  prevaU.  The  certificate  of  the 
Register  of  wills  annexed  to  the  proceeding  of  the  Orphans  Court, 
giving  letters  to  the  defendant,  shows  that  the  will  had  been  proved, 
and  that  the  plaintiff  had  received  letters  testamentary.  That  he 
is  executor,  then,  is  proved,  as  much  as  the  law  requires  it  to  be; 
whether  the  declaration  is  in  assumpsit  upon  a  cause  of  action 
arising  in  the  time  of  the  testator,  or  in  that  of  the  executor.  The 
plea  was  the  general  issue ;  and  even  in  a  case  where  that  plea  raises 
the  question  of  right  or  title  in  the  executor,  the  certificate  of  pro- 
bate, and  qualification  as  executor,  meets  the  requisition.  A  judi- 
cial examination  into  their  validity  can  only  be  gone  into  upon  a 
plea  in  abatement,  after  oyer  has  been  craved  and  granted ;  and  then 
upon  issue  joined^  the  plaintiff's  title  as  executor  or  administrator 
d2  6 


Digitized  by 


Lioogle 


42  SUPREME  COURT. 

[Kane  w.  PftoL] 

may  be  disputed,  by  showing  any  of  those  causes  which  make  the 
grant  void,  ab  initio,  or  that  the  administration  has  been  revoked. 
The  title  of  an  administrator  is  proved  by  the  production  of  the 
letters  of  administration.  2  Phii.  Evi.  550, 551.  Chiidres  vs.  Emory 
etal.  8  Wheat.  671.  Norcan  such  objection  prevail,becau8e  the  plain* 
tiff  omitted  to  make  profert  of  his  letters  testamentary  in  his  declara- 
tion, for  that  is  aided,  unless  the  defendant  demur  specially  for  the 
defect.    4  Anne,  ch.  11.     1  Saunders  on  Pleading,  574. 

It  was  also  objected  against  the  recovery  in  this  case,  that  the 
money  of  the  testator  having  been  received  by  the  defendant  after  the 
death  of  the  testator,  the  declaration  should  have  been  in  the  plain 
tiff's  own  name,  and  not  as  executor.  The  law  is  now  well  esta-* 
blished  that  it  may  be  in  either  form.  The  distinction  is,  that  when 
an  executor  sues  in  respect  of  a  cause  of  action  which  occurred  in 
the  lifetime  of  the  deceased,  he  must  declare  in  the  detinet,  that  is, 
in  his  representative  capacity  only.  But  where  the  cause  of  action 
accrues  after  the  death  of  the  testator,  if  the  money  recovered  will 
be  assets,  the  executor  may  declare  in  his  representative  character, 
or  in  his  own  name. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  Court,  that  the  judgment  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  annum. 
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WILLIAM  C0VINGTON9  Plaintiff  in  error,  vs.  David  A.  Com- 
STOCK,  Defendant  in  error,  v 

An  action  wm  inidtuted  in  the  Gircoit  Court  of  MissLnippi,  on  a  promittory  note,  dated 
at  and  prayable  in  New  York.  The  declaration  omitted  to  atate  the  place  at  which  the 
note  was  payable,  jmd  that  a  demand  of  payment  had  been  made  at  that  place.  The 
Court  held,  that  to  maintain  an  action  against  the  drawer  of  a  promiasory  note  or  bill  of 
exchange,  payable  at  a  particular  place,  it  is  not  neceesaiy  to  aver  in  the  declaration  that 
the  note,  when  due,  was  presented  at  the  place  for  payment,  and  was  not  paid ;  but  the 
phuse  of  payment  is  a  material  part  in  the  description  of  the  note,  and  must  be  set  out 
in  the  declaration. 

IN  error  to  the' District  Court  of  the  United  States  for  the  North- 
era  District  of  Mississippi. 

An  action  was  instituted  in  the  District  Court  of  Mississippi,  by 
the  defendant  in  error,  on  a  promissory  note,  dated  at  New  York, 
March  2, 1836,  by  which  Covington  and  M'Morris  promised  to  pay 
four  thousand  five  hundred  and  sixty  dollars  and  four  cents,  six 
months  after  date,  to  Nelson,  Carleton,  and  Company,  at  New  York. 
The  note  was  endorsed  by  the  drawees  to  the  defendant  in  error, 
David  A.  Comstock. 

The  declaration  on  the  note  omits  to  state  the  place  where  the 
note  was  payable ;  and  on  the  trial,  the  note  was  oflfered  in  evidence, 
and  objected  to  by  the  defendant.  The  Court  allowed  the  note 
to  be  given  in  evidence ;  on  which  the  defendant  tendered  a  bill  of 
exceptions;  and  a  verdict  and  judgment  having  been  rendered  for 
the  plaintiff,  this  writ  of  error  was  prosecuted. 

The  case  was  argued  by  Mr.  Cocke,  with  whom  was  Mr.  Key, 
for  the  plaintiff  in  error :  no  counsel  appeared  for  the  defendant. 

Mr.  Cocke  contended  that  it  was  necessary  to  state  the  place  at 
which  payment  of  the  note  was  to  be  made ;  and  to  prove  a  de< 
mand  at  that  place. 

2.  That  the  note  being  joint^  a  separate  action  could  not  be  main* 
tained  upon  it. 

Nothing  is  clearer,  than  that  a  declaration  on  a  note  payable  at  a 
particular  place,  should  state  the  place  of  payment.  The  omission 
to  do  this  is  fatal.  Cited,  Bailey  on  Bills,  429.  3  CampbelPs  Rep. 
453.  Chitty  on  Bills,  321.  14  East,  500.  15  East,  110.  5  Taunt. 
Rep.  7.    3  Campbell,  248,  and  note. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  Court 
This  case  is  brought  before  this  Court  from  the  Circuit  Court  of 
Mississippi,  by  a  writ  of  error. 

The  plaintiff  in  the  Circuit  Court  brought  bis  actit^n  on  a  promis- 
sory note,  and  stated  in  his  declaration,  that  the  defendant,  <<  hereto- 
fore, to  wit,  on  the  second  day  of  March,  1836,  at  New  York,  to 
wit,  in  the  district  aforesaid,  made  a  certain  note  in  writing,  coqi'> 
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monly  called  a  promissory  note,  bearing  date  the  day  and  year  last 
aforesaid,  and  then  and  there  delivered  the  said  note  to  Nelson, 
Carleton  &  Co.,  who  are  citizens  of  the  state  of  New  York ;  by 
which  said  note,  the  said  defendant  promised,  by  the  name  and  style 
of  Covington  and  M^Morris,  to  pay  to  the  said  Nelson,  Carleton 
&  Co.,  or  order,  forty-five  hundred  and  sixty  dollars  and  four  cents, 
six  months  after  the  date  thereof,  for  value  received  ;  and  the  said 
Nelson,  Carleton  &  Co.  then  and  there  endorsed  and  delivered  said 
note  to  the  said  plaintiff,''  &c. 

The  defendant  pleaded  the  general  issue ;  and  on  the  trial,  the 
following  note  was  offered  in  evidence. 

$4,560  4.  New  Yorky  March  2dj  1836. 

Six  months  after  date,  we,  the  subscribers,  of  Columbus,  state  of 
Mississippi,  promise  to  pay  to  the  order  of  Nelson,  Carleton  and  Co. 
forty-five  hundred  sixty  dollars  and  four  cents,  at  New  York,  for 
value  received.  Signed,   Covington  &  M'Morris. 

The  defendant  objected  to  the  note  being  given  in  evidence,  on 
the  ground  that  there  was  a  material  variance  between  it  and  the 
note  described  in  the  declaration.  But  the  Circuit  Court  overruled 
the  objection,  admitted  the  note  in  evidence,  and  entered  a  judgment 
for  the  plaintiff.  The  defendant  excepted  to  this  ruling  of  the  Court ; 
and  the  question  now  is,  whether  there  is  error  in  the  decision  of  the 
Circuit  Court. 

The  note  given  in  evidence  was  payable  at  New  York ;  but  the 
place  of  paynient  was  not  stated  in  the  declaration. 

To  maintain  an  action  against  the  drawer  of  a  note  or  bill  pay- 
able at  a  particular  place,  it  is  not  necessary  to  aver  in  the  declaration 
that  the  note,  when  due,  was  presented  at  the  place  for  payment, 
and  was  not  paid ;  but  the  place  of  payment  is  a  material  part  in  the 
description  of  the  note,  and  must  be  set  out  in  the  declaration. 

The  place  of  payment  regulates  the  rate  of  interest,  and  in  other 
respects  may  become  important  ^  A  note  payable  generally,  is  a 
very  different  instrument  from  a  note  given  by  the  same  parties,  and 
for  the  same  amount,  payable  at  New  York.  We  think,  therefore, 
that  the  Circuit  Court  erred  in  admitting  the  note  as  evidence;  for 
which  cause  the  judgment  is  reversed ;  and  the  cause  is  remanded 
for  further  proceedings  in  the  Circuit  Court,  where  the  plaintiff  may 
move  to  amend  the  defect  in  his  declaration. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Mississippi,  and  was  argued  by  counsel :  on  consideration  where- 
of, It  is  now  here  ordered  and  adjudged  by  this  Court,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  cause  be,  and  the  same  is  here- 
by, reversed  with  costs ;  and  that  this  cause  be,  and  the  same  is 
hereby,  remanded  to  the  said  Circuit  Court  for  further  proceedings  to 
be  had  therein  according  to  law  and  justice,  and  in  conformity  to  the 
opinion  of  this  Court 
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Joseph  Smith,  Appellant,  vs.  The  Chesapeake  and  Ohio 
Canal  Company,  Appellees. 

die  legjdatares  of  Virginia  and  Maryland  authorized  the  surrender  of  the  charter  granted 
by  those  states  to  the  Potomac  Company  to  he  made  to  the  Chesapeake  and  Ohio  Canal 
Company,  the  stodcholden  of  the  Potomac  Company  assenting  to  the  same.  A  pnmnon 
was  made  in  the  acts  authorizing  the  snnender  for  the  payment  of  a  certain  amount  of 
the  debts  of  the  Potomac  company  by  the  Chesapeake  and  Ohio  Canal  Company,  a  list 
of  those  debts  to  be  made  out,  and  certified  by  the  Potomac  Company. — ^By  the  Court — 
This  assignment  does  not  impair  the  obligation  of  the  contract  of  the  Potomac  Company 
with  any  one  of  its  aredilor8,nor  place  him  in  a  worse  situation  in  regstd  to  his  demand.  The 
means  of  payment  possessed  by  tiiie  old  company  are  carefully  preserved,  and  indeed  gua- 
rantied by  the  new  corporation ;  and  if  the  fact  can  he  established  that  some  bona  fide 
creditors  of  the  Potomac  Company  were  unprovided  for  in  the  new  charter,  and  have 
emsequently  no  redress  against  the  Chesapeake  and  Ohio  Canal  Company,  it  does  not 
fi)Uow  that  they  are  without  reme^. 

ON  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
county  of  Alexandria,  in  the  District  of  Columbia. 

In  the  Circuit  Court  for  Alexandria  county,  the  appellant  filed  a 
bill  to  compel  the  Chesapeake  and  Ohio  Canal  Company,  to  pay  to 
him  a  proportion  of  the  amount  of  a  judgment  obtamed  for  a  prize 
drawn  in  a  lottery  authorized  to  be  dxawn  by  <^  The  Potomac  Com* 
pany,''  the  judgment  having  been  assigned  to  the  claimant  to  the 
amount  for  which  the  bill  was  filed.  The  Chesapeake  and  Ohio 
Canal  Company,  under  the  authority  of  their  act  of  incorporation, 
and  of  acts  passed  by  the  Legislatures  of  the  states  of  Virginia  and 
Maryland,  had  become  entitled  to,  and  held  all  the  property,  rights, 
and  privileges  owned  and  possessed  by  the  Potomac  Company  under 
their  charters ;  and  were  subjected  to  the  payment  of  certain  debts 
due  by  the  Potomac  Company,  according  to  the  provisions  of  their 
charter,  and  the  acts  of  Assembly  referred  to. 

The  whole  case  is  fully  stated  in  the  opinion  of  the  Court 

The  case  was  argued  by  Mr.  Semmes  and  Mr.  Lee  for  the  appel- 
lants ;  and  by  Mr.  Key  and  Mr.  Jones  for  the  appelleea 

Mr.  Justice  McLean  delivered  the  opinion  of  the  Court. 

This  is  an  appeal,  in  Chancery,  from  the  decree  of  the  Circuit  Court 
of  the  District  of  Columbia. 

The  complainant  represents  himself  to  be  a  judgment  creditor  of 
the  Potomac  Company,  which  was  incorporated  in  1784,  by  acts  of 
the  Virginia  and  Maryland  legislatures,  for  the  purpose  of  opening 
and  extending  the  navigation  of  the  Potomac  river.  That  on  the 
organization  of  the  Chesapeake  and  Ohio  Canal  Company,  in  1825, 
under  a  charter  obtained  the  preceding  year,  the  Potomac  Company 
surrendered  its  diarter,  and  conveyed  to  the  new  company  all  <<the 
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property,  rights,  and  privileges  by  them  owned.''  That  certificates 
of  stock  in  the  old  company,  and  also  its  debts,  were  made  receivable 
by  the  new  company  in  payment  for  stock ;  and  certain  provision 
was  made  in  behalf  of  those  creditors  who  should  not  take  stock  in 
payment  of  their  claims. 

And  the  complainant  states  that  the  defendants  have  refused  to 
take  any  step  to  pay  his  judgment,  or  to  recognise  his  demand  as 
coming  within  the  provision  in  behalf  of  the  creditors  of  the  Po- 
tomac Company.  And  he  prays  that  an  account  may  be  taken, 
and  that  such  dividend  as  he  may  be  entitled  to  receive,  may  be 
decreed  to  him. 

The  defendants,  in  their  answer,  admit  the  obtainment  of  the  judg- 
ment, but  aver  that  it  was  founded  on  a  claim  against  the  Potomac 
Company  for  a  prize  drawn  in  a  lottery^  under  an  act  of  the  state  of 
Maryland;  which  lottery  was  drawn  beyond  the  limits  of  that 
state,  and  within  the  District  of  Columbia,  not  only  without  au- 
thority, but  against  law.  And  they  insist  that  the  lottery  being 
void,  the  prize  alleged  to  have  been  drawn  by  the  complainant  or 
his  assignor,  can  give  no  right  of  action  at  law,  or  entitle  him  to 
relief  in  equity. 

The  defendants  also  allege,  that  the  demand  of  the  complainant 
was  not  included  in  the  list  of  debts  due  by  the  Potomac  Company, 
for  which  provision  was  made  under  the  new  charter. 

The  statements  in  the  answer  in  regard  to  the  illegality  of  the  lot- 
tery, are  not  responsive  to  the  bill ;  and  there  is  no  proof  in  the  re- 
cord where  the  lottery  was  drawn. 

On  the  7th  January,  1810,  the  legislature  of  Maryland,  by  an  act, 
authorized  the  Potomac  Company,  for  the  purpose  of  improving  the 
navigation  of  the  Potomac  river,  &c.  to  raise  a  sum  of  money  not 
exceeding  three  hundred  thousand  dollars.  But,  as  there  is  nothing 
in  the  record  or  in  the  evidence,  which  conduces  to  prove  that  the 
lottery  was  not  drawn  in  pursuance  of  the  act,  the  Court  cannot  pre- 
sume that  it  was  so  drawn,  and  thereby  defeat  the  plaintiflf's  right. 
If  the  statements  of  the  answer,  in  this  respect,  were  proved,  the 
judgment  could  interpose  no  obstacle  to  giving  to  them  full  consider- 
ation and  effect 

The  complainant  asks  the  aid  of  a  Court  of  Chancery  to  give 
effect  to  his  judgment;  and  this  no  Court  of  Chancery  will  do,  in 
violation  of  the  established  rules  of  equity. 

The  second  section  of  the  act  incorporating  the  Chesapeake  and 
Ohio  Canal  Company,  provides  that  subscriptions  for  the  stock  may 
be  paid  either  "  in  the  legal  currency  of  the  United  States,  or  in  the 
certificates  of  stock  of  the  present  Potomac  Company,  at  the  par  or 
nominal  value  thereof;  or  in  the  claims  of  the  creditors  of  the  said 
company,  certified  by  the  acting  president  and  directors  to  have  been 
due  for  principal  and  interest,  on  the  day  on  which  the  assent  of  the 
said  company  shall  have  been  signified  by  their  corporate  act,  as 
nerein  before  required ;  provided  that  the  said  certificates  of  stock 
shall  not  exceed,  in  the  whole  amount  the  sum  of  three  hundred  and 
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eleven  thousand,  one  hundred  and  eleven  dollars  and  eleven  cents ; 
nor  the  said  claims  the  sum  of  one  hundred  and  seventy-five  thou- 
sand eight  hundred  dollars." 

And  in  the  twelfUi  section,  it  is  provided,  <f  That  it  shall  be  the 
duty  of  the  president  and  directors  of  the  Chesapeake  and  Ohio 
Canal  Company,  so  long  as  there  shall  be  and  remain  any  creditor 
of  the  Potomac  Company,  who  shall  not  have  vested  his  demand 
against  the  same  in  the  stock  of  the  Chesapeake  and  Ohio  Canal 
Company,  to  pay  to  such  creditor  or  creditors  annually,  such  dividend 
or  proportion  of  the  nett  amount  of  the  revenues  of  the  Potomac 
Company ;  on  an  average  of  the  last  five  years  preceding  the  or- 
ganization of  the  said  proposed  company,  as  the  demand  of  the 
said  creditor  or  creditors  at  this  time  may  bear  to  the  whole  debt 
of  one  hundred  aQd  seventy-five  thousand  eight  hundred  dollars.'' 
This  sum,  it  was  supposed,  would  cover  the  debts  of  the  Potomac 
Company;  and  there  is  a  statement  in  the  record  showing  the  differ- 
ent items  which  produced  this  aggregate  amount.  The  judgment 
of  the  plaintiff'  is  not  included  in  this  statement. 

The  liability  of  the  defendants  to  the  stockholders  and  creditors 
of  the  Potomac  Company,  arises  wholly  under  their  charter ;  and 
the.  extent  of  that  liability  is  shown  by  the  above  extracts.  They 
were  bound  to  receive  the  certificates  of  stock  and  debts  of  the 
Potomac  Company,  in  payment  for  stock ;  and  to  pay  a  propor- 
tionate dividend  to  those  creditors  who  should  not  subscribe  for  stock. 

The  stockholders  and  creditors  of  the  old  company  were  named, 
so  that  the  liability  of  the  new  corporation  was  not  only  specific  as 
to  amount,  but  also  as  to  individual  creditors.  The  contract  was 
made  in  their  charter,  and  there  is  no  allegation  or  pretence,  that 
the  defendants  colluded  with  the  Potomac  Company  to  defraud 
either  its  stockholders  or  creditors.  The  responsibility  of  the  de- 
fendants, then,  cannot  extend  beyond  the  express  terms  of  their 
contract. 

It  is  insisted  that  the  twelfth  section  embraces  all  creditors  of  .the 
Potomac  Company;  and  requires  that  the  average  dividend  paid  by 
that  company,  the  last  five  years  preceding  the  surrender  of  its 
charter,  should  be  paid  to  them.  But  that  this  is  not  the  true  con- 
struction is  shown,  by  the  further  limitation  imposed  in  the  same 
section.  The  sum  of  one  hundred  and  seventy-five  thousand  eight 
hundred  dollars,  being  the  amount  of  the  debts,  is  made  the  basis 
on  which  the  dividend  is  to  be  apporConed.  The  net  average  re- 
venue for  the  five  years  being  ascertained,  it  is  easy  to  calculate 
what  per  cent,  this  would  pay  on  the  sum  stated  as  the  total  amount 
of  debts ;  and  the  same  per  cent,  must  necessarily  be  paid  on  the 
amount  due  the  creditors  respectively.  This  is  a  very  simple  ope- 
ration, and  it  shows  very  clearly  that  the  sum  stated  was  the  maxi- 
mum of  debts  to  be  provided  for. 

Four  thousand  dollars  of  the  plaintiff's  judgment  were  assigned 
to  Haley  and  Sukeley ;  and  it  appears  that  George  Sukeley  was 
entered  on  the  books  of  the  Ohio  and  Chesapeake  Canal  Company, 
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as  a  subscriber  for  four  thousand  dollars  of  stock,  payable  in  debts 
of  the  Potomac  Company  But  it  seems  the  company  afterwards 
refused  to  receive  the  above  assignment  in  payment  for  the  stock. 

From  the  fact  of  this  subscription  being  made,  an  inference  is 
'irawn,  that  the  defendants  considered  themselves  liable  for  the 
judgment  of  the  plaintiff. 

It  is  probable  the  subscription  of  Sukeley  was  eilltered  through 
mistake ;  and,  it  seems,  the  company  refused  to  ratify  it.  No  pre- 
sumption can  be  drawn  from  this  circumstance  which  can,  in  any 
degree,  influence  the  construction  of  the  contract  in  the  charter. 

There  can  be  no  doubt  that  the  states  of  Virginia  and  Maryland, 
in  granting  the  charter  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany, had  the  power  to  authorize  a  surrender  of  the  charter  of  the 
Potomac  Company,  with  the  consent  of  the  stockholders;  and  to 
make  the  provision  which  they  did  make  for  the  creditors  of  the 
company.  This  assignment  does  not  impair  the  obligation  of  the 
contract  of  any  creditor  of  the  company,  nor  place  him  in  a  worse 
situation  in  regard  to  his  demand.  The  means  of  payment  pos- 
sessed by  the  old  company  are  carefully  preserved,  and,  indeed, 
guarantied  by  the  new  coiqporation.  And  if  the  fact  can  be  esta- 
blished, which  is  denied  by  the  defendants,  that  some  bona  fide 
creditors  of  the  Potomac  Company  were  unprovided  for  in  the  new 
charter,  and  consequently  have  no  redress  against  the  defendants,  it 
does  not  follow  that  they  are  without  remedy. 

It  may  be  that  all  the  creditors  whose  demands  make  up  the  sum 
of  one  hundred  and  seventy-five  thousand  eight  hundred  dollars, 
have  not  claimed  stock  in  the  new  company,  or  the  proportionate 
dividend  secured  to  theoL  But  if  they  have  not  asserted  their  right 
to  stock  or  the  dividend,  they  may  yet  daim  either,  and  the  de- 
fendants are  bound  to  satisfy  dieir  demand. 

Upon  the  whole,  we  are  of  the  opinion,  that  the  defendants  are 
not  liable  under  their  contract  with  the  Potomac  Company,  to  pay 
the*judgment  of  the  plaintiff;  or  to  pay  him  a  proportionate  share 
of  the  nett  revenue  of  the  Potomac  Company  stock,  under  the 
twelfth  section :  the  decree  of  the  Circuit  Court,  which  dismissed 
the  biU,  is,  therefore,  affinned. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Alexandria,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  now  here  ordered  and 
decreed  by  this  Court,  that  the  decree  of  the  said  Circuit  Court,  in 
this  cause  be,  and  the  same  is  hereby,  aflirmed,  with  costs. 
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John  S.  Mitchell,  Executor  and  Devisee  of  Andrew  Mit- 
chell DECEASED,  PlAINTIFF  IN  ERROR,  VS.  RoBERT  LeNOX  AND 

OTHERS,  Defendants  in  error. 

The  fourth  article  of  the  Conrtitntioii  of  ihe  United  States,  which  dedaree  that  <'  Foil  faith 
uid  credit  shall  he  given  in  each  state  to  the  public  acts,  records,  and  judicial  proceedings 
of  eveiy  other  state,"  cannot,  by  any  just  construction  of  its  words,  be  held  to  embrace 
an  alleged  error  in  a  decree  of  a  state  Court,  asserted  to  be  in  collision  with  a  prior  deci- 
sion of  the  same  Court,  in  the  same  ca^ 

IN  error  to  the  Court  for  the  Correction  of  Errors,  of  the  state 
of  New  York. 

Mr.  Crittenden  moved  to  dismiss  this  writ  of  error  on  the  ground 
that  the  Court  had  no  jurisdiction. 
This  motion  was  opposed  by  the  counsel  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court. 

This  case  is  brought  here  by  a  writ  of  error  to  revise  the  decree 
of  the  Court  for  the  Correction  of  Errors  for  the  state  of  New  York. 

It  appears  that  a  bill  was  filed  in  the  Chancery  Court  of  New 
York,  by  Andrew  Mitchell,  the  plaintiff's  testator,  against  Robert 
Lenox  and  others,  in  order  to  obtain  an  account  of  a  certain  estate 
of  the  complainant,  which  he  alleged  that  he  had  assigned  and  deli- 
vered to  them  upon  certain  trusts.  The  defendants,  among  otliei 
things,  insisted  that  the  said  estate  of  the  complainant  had  afrer- 
wards,  with  his  consent,  been  assigned  to  certain  other  trustees,  upon 
the  same  trusts  expressed  in  the  original  deed  to  them.  It  is  unne- 
cessary to  state  the  nature  of  the  controversy  more  fully  for  the  pur- 
poses of  this  motion.  The  bill  it  seems  came  to  final  hearing  before 
the  vice-chancellor  of  the  first  circuit  of  the  state  of  New  York,  who 
dismissed  the  bill  without  prejudice  to  the  complainant's  rigltt  to 
make  the  same  defendants  parties  to  a  new  bill,  if  he  should  think 
proper  to  file  one  against  the  second  trustees  or  the  survivor  of  them. 
The  complainant  appealed  from  this  decree  to  the  chancellor,  who 
affirmed  it;  and  he  appealed  from  the  chancellor's  decree  to  the 
Court  for  the  Correction  of  Errors,  and  that  Court  affirmed  the 
chancellor's  decree. 

The  plaintiff's  testator  thereupon  filed  a  new  bill  against  the  same 
defendants,  in  which  he  made  the  survivor  of  the  second  set  of 
trustees  also  a  party  defendant ;  and  upon  the  final  hearing,  this 
second  bill  was  dismissed  by  the  chancellor,  and  his  decree  was 
afterwards  affirmed  by  the  Court  for  the  Correction  of  Errors.  It  is 
from  this  last  decree  that  the  writ  of  error  to  this  Court  is  brought. 

It  does  not  appear  from  the  record  that  any  of  the  questions  enu- 
merated in  the  twenty-fifth  section  of  the  act  of  Congress,  of  1789, 
arose  in  the  Court  of  Errors  i  and  consequently  this  Court  is  not 
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authorized  to  review  its  judgment  It  has  indeed  been  contended 
by  the  plaintiff  in  error,  that  the  ^second  decree  is  in  collision  with 
the  first ;  and  that  in  this  respect  it  violates  the  first  section  of  the 
fourth  article  of  the  Constitution  of  the  United  States,  which  declares 
that  <'  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state."  Now 
if  it  were  admitted  that  the  second  decree  is  ia  collision  with  the 
first,  (which  we  certainly  do  not  mean  to  say  is  the  case,^  yet  the 
article  of  the  Constitution  above  quoted  cannot,  by  any  just  con- 
struction of  its  words,  be  held  to  embrace  an  error  of  that  descrip- 
tion, nor  give  this  Court  the  right  to  review  the  decree. 

The  writ  of  error  must  therefore  be  dismissed  for  want  of  juris- 
diction. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  of 
the  Court  of  Chancery  of  the  state  of  New  York,  returned  with  the 
writ  of  error  in  this  case,  and  was  argued  by  counsel.  On  conside- 
ration whereof,  it  is  ordered  and  adjudged  by  this  Court,  that  this 
writ  of  error  to  the  Court  of  Chancery  of  the  state  of  New  York, 
be,  and  the  same  is  hereby,  dismissed  for  the  want  of  jurisdiction ; 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Court  of  Chancery. 
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Francis  West  and  others,  Appellants,  vs.  Walter  Brashear, 

Appellee. 
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The  mandate  of  the  SupAme  Court  to  the  Circuit  Court  muM  he  its  guide  in  executing  the 

judgment  or  decree  on  which  it  issued.    The  mandate  ia  the  judgment  of  the  Supreme  ,. 

Court,  tranamitted  to  the  Circuit  Court ;  and  where  the  direction  contamed  in  it  is  precise  M|P  ^^g. 

and  unamhiguous,  it  ii  the  duty  of  the  Circuit  Court  to  cany  it  into  execution,  and  not  Ifggf  40j> 

to  look  elsewhere  for  authority  to  change  its  meaning.    But  when  the  Circuit  Court  are  —  ~  ~ 

referred  to  testimony  to  ascertain  the  amount  to  be  decreed,  and  are  authorised  to  take 
more  evidence  on  the  point,  it  may  sometimes  happen,  that  there  will  be  some  uncertainty 
and  amHguity  in  the  mandate ;  and  in  such  a  case,  the  Court  below  have  unquestion* 
ably  the  right  to  resort  to  the  opinion  of  the  Supreme  Court,  delivered  at  the  time  of  the 
decree,  in  order  to  assist  tb6m  in  expounding  it 

^     ON  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky. 

This  case  was  before  the  Court  on  appeals  from  both  the  par* 
ties ;  and  the  proceedings  and  decision  on  the  case  are  reported  in 
7  Peters,  608. 

The  proceedings  in  the  Circuit  Court  of  Kentucky,  subsequent  to 
the  mandate  issued  from  the  Supreme  Court,  were  the  only  matters 
in  controversy  on  this  appeal. 

The  mandate  of  the  Supreme  Court  was  as  follows :  <<  Whereas, 
lately  in  the  Circuit  Court  of  tl^e  United  States  for  the  District  of 
Kentucky,  before  you  or  some  of  you,  in  a  cause  between  Walter 
Brashear,  complainant,  and  Francis  West,  and  John  Lapsley,  and 
Samuel  Mifflin,  and  Henry  Nixon,  trustees  of  said  West,  and  Thomas 
M.  Willing  and  Henry  Nixon,executorsof  John  Nixon,  deceased,  de- 
fendants in  Chancery,  the  decree  of  the  said  Circuit  Court  was  in  the 
following  words,  to  wit :  <  It  is  the  opinion  of  the  Court,  that  the 
complainant  is  in  equity  entitled  to  a  credit  or  set-off  against  the 
judgments  at  law  obtained  against  him  in  the  name  of  West,  for 
the  sum  of  four  thousand  and  eleven  dollars  and  sixty-eight  cents, 
being  the  amount  of  the  judgment  obtained  against  the  complainant,  as 
special  bail  for  West,  by  George  Anderson ;  but  the  complainaat  is  not  - 
entitled  to  any  of  the  other  credits  or  8et-of[3  claimed  in  his  bill,  and 
amended  bill.  It  is  therefore  decreed  and  ordered,  that  the  said 
four  thousand  and  eleven  dollars  and  sixty-eight  cents,  or  so  much 
thereof  as  will  extinguish  the  same,  shall  be,  and  is  hereby,  credited 
and  set  off  as  payment  on  the  22d  of  October,  1810,  against  the 
judgment  at  law,  not  against  or  not  covered  by  the  injunction  bond ; 
and  that  the  residue  of  the  said  four  thousand  and  eleven  dollars  and 
sixty-eight  cents,  if  any,  and  the  costs  of  the  complainant  in  this  suit, 
shall  be,  and  is  hereby,  credited  and  set  off  against  so  much  of  the 
other  judgment  at  law ;  the  costs  to  be  credited  as  of  this  day :  and 
the  clerk  is  hereby  directed  to  tax  the  costs  of  this  suit,  and  make 
the  necessary  calculations,  and  enter  said  credits  accordingly ;  and 
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it  is  further  decreed  and  ordered,  that  as  to  the  residue  of  the  said 
judgments  or  judgment,  as  the  case  may  be,  after  entering  and  giving 
the  credits  as  aforesaid,  the  complainant's  injunction  shall  be,  and 
the  same  is  hereby  dissolved,  with  ten  per  centum  damages  upon 
the  amount  of  such  residue  at  the  time  the  injunction  was  granted, 
and  that  the  complainants  may  proceed  to  recover  by  execution  at 
law  the  said  residue  and  also  the  damages  aforesaid,  as  by  the  in- 
spection of  the  transcript  of  the  record  of  the  said  Circuit  Court, 
which  was  brought  into  the  Supreme  Court  of  the  United  States  by 
virtue  of  an  appeal,  agreeably  to  an  act  of  Congress  in  such  cases 
made  and  provided,  fully  and  at  large  appears.' 

<^And  whereas,  at  the  present  term  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-three,  the  said  cause 
came  on  to  be  heard  before  the  said  Supreme  Court  on  the  said  tran- 
script of  the  record,  and  was  argued  oy  counsel,  on  consideration 
whereof  this  Court  was  of  opinion  that  there  is  error  in  the  decree 
of  the  said  Circuit  Court  in  allowing  to  the  said  Walter  Brashear 
credit  for  the  money  paid  by  him  as  special  bail  for  Francis  West, 
at  the  suit  of  George  Anderson,  and  also  in  refusing  to  allow  the 
said  Walter  Brashear  credit  for  the  value  of  the  ginseng  shipped 
and  sold  by  the  said  James  Latimer,  with  the  assent  of  the  said  as- 
signees of  Francis  West,  after  the  same  had  been  attached  in  his 
hands  by  the  said  assignees :  It  is  therefore  decreed  and  ordered 
that  the  decree  pronounced  in  this  cause  by  the  Court  of  the  United 
States,  for  the  seventh  circuit,  in  the  District  of  Kentucky,  be  re- 
versed and  annulled,  and  that  the  cause  be  remanded  to  that  Court, 
with  instructions  to  perpetuate  the  injunction  as  to  the  sum  which 
shall  be  equal  to  the  amount  of  the  ginseng  shipped  and  sold  by  the 
said  James  Latimer,  after  the  attachment  sued  out  by  Francis  West 
for  the  use  of  Samuel  Mifflin,  John  Lapsley,  and  Henry  Nixon, 
assignees  for  the  benefit  of  his  creditors,  was  levied,  to  dismiss  the 
bill  as  to  the  residue ;  and  it  is  further  ordered  that  the  parties  pay 
their  own  costs  in  this  Court. 

«  You,  therefore,  are  hereby  commanded,  that  such  further  pro- 
ceedings be  had  in  said  cause,  in  conformity  with  the  opinion  and 
decree  of  this  Court,  as,  according  to  right  and  justice,  and  the  laws 
of  the  United  States,  ought  to  be  had,  the  said  appeal  notwithstand- 
ing." 

The  cause  being  before  the  Circuit  Court  on  the  mandate,  in 
November,  1833,  it  was  referred  to  a  commissioner  to  state  the 
accounts  between  the  parties  in  conformity  thereto ;  and  general 
leave  was  also  given  to  take  the  deposition  of  James  Latimer. 

Under  this  order  of  the  Court,  the  commissioner  made  a  report,  and 
stated  that  he  gave  credit  to  Brashear,  under  date  of  May  11, 1809, 
for  two  thousand  eight  hundred  and  seventy-three  dollars  and  fifty 
cents,  the  amount  of  ginseng  shipped  by  Latimer  and  Redwood. 
On  exceptions  filed  to  this  report,  it  was  set  aside  by  the  Court,  on 
account  of  a  sufficient  sum  not  having  been  allowed  for  tlie  ginseng 
ihipped  by  Latimer,  after  a  foreign  attachment,  sued  out  by  West, 
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had  been  levied  on  the  ginseng  in  the  hands  of  Latimer.  The  com- 
missioner, to  whom  it  was  recommitted,  was  instructed  to  examine 
and  ascertain  all  the  ginseng  shipped  and  sold  by  Latimer,  after  the 
attachment,  and  all  the  charges  on  the  same.  The  commissioner 
reported  the  value  of  the  ginseng  was  five  thousand  five  hundred 
and  ninety-nine  dollars  and  fifty  cents,  and  the  charges  amounting 
to  three  hundred  and  sixty-one  dollars  and  sixty  cents. 

Exceptions  were  filed  to  this  report,  which  were  overruled ;  and 
the  Circuit  Court  gave  a  decree  in  favour  of  Walter  Brashear  in  con- 
formity with  the  same.    The  complainants  prosecuted  this  appeal. 

The  case  was  argued  by  Mr.  Coxe,  for  the  appellants  5  and  by 
Mr.  Crittenden,  for  the  appellees. 

For  the  appellants,  Mr.  Coxe  contended  that  the  mandate  of  this 
Court  did  not  authorize  the  allowance  of  the  whole  amount  of  the 
ginseng  belonging  to  Brashear,  which  had  been  shipped  to  Canton 
by  Mr.  Latimer ;  but  only  that  part  of  it  shipped  after  the  attach- 
ment laid  by  the  appellants.  The  whole  value  of  it  is  allowed  in 
the  decree  of  the  Circuit  Court. 

Mr.  Crittenden  claimed  that  by  a  true  interpretation  of  the  man- 
date, the  sum  allowed  in  the  decree  was  the  amount  reported  by 
the  commissioner. 

The  counsel  for  both  parties  supported  their  allegations  by  a  re- 
ference to  the  report  of  the  case  in  7  Peters,  and  to  the  proceedings  of 
the  Circuit  Court  under  the  mandate ;  which  are  referred  to  in  the 
opinion  of  the  Court. 

Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court 
This  case  was  formerly  before  the  Court,  and  was  then  fully  con- 
sidered and  decided,  and  is  reported  in  7  Peters,  608.  Upon  that 
occasion  the  decree  of  the  Circuit  Court  was  reversed ;  and  a  man- 
date was  issued  from  this  Court,  directing  the  Circuit  Court  to  dis- 
allow certain  credits  which  had  been  given  to  Walter  Brashear,  the 
present  appellee,  and  to  allow  him  a  credit  equal  to  the  amount  of 
certain  ginseng,  shipped  and  sold  by  James  Latimer,  after  attach- 
ments had  been  laid  in  his  hands,  by  Francis  West  the  present  ap- 
pellant, and  others. 

Brashear  resided  in  Kentucky,  and  Latimei  was  his  consignee 
and  agent  in  Philadelphia,  and  had  received  from  him,  on  consign- 
ment, a  large  quantity  of  ginseng ;  and  had  also  made  advances  for 
him  to  a  considerable  amount,  but  not  equal  to  the  value  of  the 
consignment.  Francis  West  was  a  creditor  of  Br&shear's,  and, 
together  with  other  creditors,  laid  attachments  on  his  property  and 
credits,  in  the  hands  of  Latimer ;  and  these  were  a  part  of  the 
matters  in  controversy  in  the  former  suit  The  mandate  of  this 
Court  will  be  found  in  page  624  of  the  report  above  mentioned, 
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and  the  controversy  in  this  case  turns  upon  the  construction  of  that 
mandate. 

There  is  no  contest  here  in  relation  to  the  items  which  this  Court 
directed  to  be  disallowed.  But  a  dispute  arose  in  the  Circuit  Court 
as  to  the  ampunt  of  the  sum  directed  to  be  credited  to  Brashear, 
and  some  further  testimony  was  taken  on  that  point,  in  the  pro* 
ceedings  under  the  mandate.  It  finally  appeared,  that  the  value 
of  the  ginseng  shipped  and  sold  by  Latimer,  after  the  attachments 
were  laid  in  his  hands,  amounted  to  five  thousand  five  hundred  and 
ninety-nine  dollars  and  ninety  cents;  and  for  this  sum  Brashear 
was  credited  by  the  decree  of  the  Circuit  Court 

The  appellants  object  to  this  decree,  and  insist,  that  although  a 
strict  construction  of  the  mandate  might  justify  the  credit,  yet  the 
mandate  niust  be  taken  in  connection  with  the  opinion  pronounced 
at  the  same  time;  and  when  thus  expounded,  it  will  not,  as  they 
contend,  warrant  the  decree. 

The  point  of  the  appellant's  objection  consists  in  this:  that 
although  the  ginseng  shipped  and  sold  by  Latimer,  after  the  at* 
tachments  were  laid  in  his  hands,  amounted  to  the  sum  decreed 
by  the  Court  below,  yet  that  a  part  of  it  had  before  been  taken  by 
Latimer  at  a  stipulated  price,  agreed  on  between  him  and  Brashear; 
and  that  the  value  of  the  quantity  actually  owned  by  Brashear,  and 
shipped  and  sold  as  aforesaid,  amounted  only  to  the  sum  of  two 
thousand  seven  hundred  and  fifty-three  dollars  and  eighty  cents ; 
and  that  the  residue  so  shipped  and  sold  was  owned  by  Latimer  as 
above  mentioned.  And  the  appellants  contend,  that  it  is  apparent 
from  the  opinion  pronounced  by  this  Court,  when  the  case  was  for- 
merly before  them, that  the  imputed  negligence  and  misconduct  which 
in  the  judgment  of  the  Court  made  them  liable  to  Brashear,  was 
confined  to  the  ginseng  seized  by  the  attachment,  and  did  not  extend 
to  the  money  due  from  Latimer  for  the  quantity  taken  by  him  as 
above  mentioned,  although  that  money  was  also  subsequently  lost  by 
Latimer's  insolvency;  and  they  contend,  that  the  credit  allowed 
under  the  mandate  ought  to  have  been  two  thousand  seven  hun- 
dred and  fifty-three  dollars  and  thirty  cents,  and  that  the  Court 
erred  in  allowing  more. 

There  has  been  some  discussion  at  the  bar  as  to  the  principles  by 
which  a  Circuit  Court  of  the  United  States  is  to  be  governed  when 
executing  a  mandate  from  the  Supreme  Court  Undoubtedly  the 
mandate  must  be  its  guide.  It  is  the  judgment  of  this  Court  trans- 
mitted to  the  Circuit  Court  And  when  the  direction  contained  in 
the  mandate  is  precise  and  unambiguous,  it  is  the  duty  of  the  Cir- 
cuit Court  to  carry  it  into  execution,  and  not  to  look  elsewhere  for 
authority  to  change  its  meaning.  But  when,  as  in  this  case,  the 
Circuit  Court  are  referred  to  testimony  to  ascertain  the  amount  to 
be  decreed,  and  are  authorized  to  take  new  evidence  on  the  point, 
it  may  sometimes  happen  that  there  will  be  some  uncertainty  and 
ambiguity  in  the  mandate ;  and  in  such  a  case,  the  Court  below  have 
dnquestionably  the  right  to  resort  to  the  opinion  delivered  at  the 
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tune,  in  order  to  assist  them  in  expounding  it  And  if,  in  this  case 
it  had  appeared  from  the  opinion  delivered,  that  in  speaking  of  the 
ginseng  shipped  and  sold  by  Latimer,  the  Court  intended  to  confine 
the  credit  to  the  value  of  that  portion  of  it  owned  by  Brashear  at 
the  time  of  the  shipment,  and  to  exclude  that  alleged  to  have  been 
taken  by  Latimer,  it  would  have  been  the  duty  of  the  Circuit  Court 
to  execute  the  mandate  in  conformity  with  this  intention. 

But  there  is  no  discrepancy  between  the  mandate,  and  the  opinion 
pronounced  at  the  time.  It  is  evident  that  the  Court  were  under 
the  impression  that  all  of  the  ginseng  taken  by  Latimer  to  pay  his 
own  debt,  had  been  shipped  before  the  attachments  were  laid.  This 
appears  from  a  paragraph  in  the  opinion  of  the  Court,  in  page  610 
of  the  reported  case.  In  stating  the  fitcts  of  the  case,  as  in  the 
judgment  of  the  Court  they  were  proved  by  the  testimony,  the 
Chief  Justice  who  delivered  the  opinion,  says :  ^^Ekurly  in  the  year 
1809,  he  (Latimer)  took  a  large  part  of  the  ginseng  to  himself,  as 
purchaser  at  six  months'  credit,  which  he  shipped  on  his  own  ac- 
count to  China  in  March  of  that  year.  In  the  following  May  he 
shipped  the  residue  on  account  of  himself  and  William  Redwood.'' 
This  latter  shipment  was  made  after  the  attachments  were  levied, 
and  the  Court  were  manifestly  of  the  opinion  that  the  value  of  the 
whole  parcel  thus  shipped  was  liable  in  Latimer's  hands  to  the 
attaching  creditors.  And  believing  from  the  testimony,  that  it  was 
lost  by  the  negligence  and  misconduct  of  these  creditors,  and  the 
subsequent  insolvency  of  Latimer,  they  directed  Brashear  to  be 
credited  with  the  whole  amount  thus  shipped.  The  intention  of 
the  Court,  therefore,  as  gathered  from  the  opinion,  is  in  unison  with 
the  direction  contained  in  the  mandate ;  and,  in  our  judgment,  the 
Circuit  Court  have  rightly  expounded  it  The  decree  of  the  Court 
below  is  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Een- 
tubky,  and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  decreed  by  this  Court,  that  the  decree  of  the 
•aid  Circuit  Court,  in  this  cause  be,  and  the  same  is  hereby,  affirmed, 
with  costs. 
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issMyoo    'pgj.  Commonwealth  Bank  of  Esntuckt,  Plaintiff  in  errob, 
L^^^j         vs.  Thomas  Griffith  and  others,  Defendants  in  error. 

Under  the  twenty-fifth  section  of  the  Jodieitry  Act  of  1789,  three  thinge  are  neoewaiy  to 
gi^  the  Sapreme  Court  juriadiction  of  a  caae  brought  up  by  writ  dt  error  or  appeaL 
1.  The  validity  of  a  statute  of  the  United  States,  or  of  an  authority  exercised  under  a 
state  must  be  drawn  in  question.  2.  It  must  be  drawn  in  question  on  the  ground  that  it 
is  repugnant  to  the  Gonstttntion,  treaties,  or  laws  of  the  United  States.  8.  The  decisioQ 
of  the  state  Court  must  be  in  &¥our  of  its  validity. 

When  the  decision  of  a  state  Court  is  against  the  validity  of  a  state  statute,  as  contrary  to 
the  Constitution  of  the  United  States,  a  writ  of  error  does  not  lie  to  the  Supreme  Court 
upon  such  a  judgment 

IN  error  to  the  Supreme  Court  of  the  First  Judicial  District  of  the 
State  of  Missouri. 

Mr.  M^Ginnis^  of  counsel  for  the  defendant  in  error,  moved  the 
Court  to  dismiss  this  writ  of  error  for  want  of  jurisdiction. 

The  action  was  originally  instituted  in  the  Ninth  Judicial  Circuit 
of  the  state  of  Missouri,  on  a  promissory  note  given  by  the  defend- 
ant in  error  to  the  Commonwealth  Bank  of  Kentucky,  for  the  notes 
of  that  bank,  to  the  amount  of  the  promissory  note.  To  this  action 
the  defendant  pleaded  several  pleas;  and  among  them  was  one  which 
presented  the  questions  whether  the  charter  of  the  Commonwealth 
Bank  of  Kentucky  was  a  violation  of  the  Constitution  of  the  United 
States,  and  whether  the  notes  of  the  bank  were  not «  bills  of  credit" 
The  judgment  of  the  Circuit  Court  was  given  in  favour  of  the  plain- 
tiff, and  the  defendant  removed  the  cause  to  the  Supreme  Court  of 
Missouri  by  a  writ  of  error. 

In  the  Supreme  Court,  the  judgment  of  the  Circuit  Court  was 
reversed ;  the  Court  deciding  that  the  notes  of  the  bank  were  '^  bills 
of  credit,'*  and  prohibited  by  the  Constitution  of  the  United  States. 
The  Bank  of  the  Commonwealth  prosecuted  this  writ  of  error,  under 
the  twenty-fifth  section  of  the  Judiciary  Act  of  1789. 

Mr.  M^Ginnis  stated  that  the  only  question  in  the  case  was,  the 
constitutionality  of  the  charter  of  the  Commonwealth  Bank.  The 
Supreme  Court  of  Missouri  decided  that  it  was  void. 

This  is  not  a  case  within  the  twenty-fifth  section  of  the  Judiciary 
Act  The  decision  brought  up  from  the  state  Court  was  against  the 
validity  of  the  statute  of  Kentucky;  and  it  is  only  when  the  validity 
of  a  state  law,  as  opposed  to  the  Constitution  or  laws  of  the  United 
States,  has  been  decided  to  be  in  favour  of  that  validity,  that  the 
provision  of  the  section  in  reference  to  such  questions  operates.  If 
the  Supreme  Court  of  Missouri  had  decided  in  favour  of  the  Ken- 
tucky law,  the  case  could  come  to  this  Court.  This  would  be  a  case 
in  which  there  might  be  supposed  to  have  been  an  infraction  of  the 
Constitution  of  the  United  States;  but  there  is  no  necessity  for  an 
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interference  with  the  decisions  of  state  tribunals,  where  there  is 
no  interference  with  the  Constitution.  No  principle  can  be  urged 
which  would  justify  such  a  construction  of  the  Judiciary  Act.  The 
protection  of  the  Constitution  of  the  United  States  was  its  object,  and 
exclusively  so. 

Mr.  M^Ginnis  cited  Crowell  vs.  Randal,  10  Peters,  391 ;  and  the 
case  referred  to  in  the  opinion  of  the  Court. 

Mr.  Crittenden,  for  the  plaintiflf  in  error,  opposed  the  motion.  He 
referred  to  the  provision  in  the  twenty-fifth  section  of  the  Judiciary 
Act,  which  authorizes  writs  of  error  in  cases  where  is  drawn  in 
question  the  validity  of  a  statute,  and  the  decision  is  against  it. 

The  state  of  Kentucky,  in  the  exercise  of  its  reserved  rights,  had 
established  the  Bank  of  the  Commonwealth.  She  claims  under  this 
authority,  and  relies  on  the  clause  of  the  Constitution  which  declares 
all  powers  not  granted  by  the  Constitution  to  be  reserved.  She  says 
that  by  the  decision  of  the  Supreme  Court  of  Missouri  she  is  inter- 
rupted in  the  exercise  of  her  reserved  rights.  She  claims  to  have 
these  rights  guarantied  to  her,  and  their  exercise  protected  by  this 
Court 

Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court. 

A  motion  has  been,  made  to  dismiss  the  writ  of  error  in  this  case, 
upon  the  ground  that  this  Court  have  not  jurisdiction. 

It  appears  from  the  record  that  an  action  was  brought  in  the  Cir- 
cuit Court  of  the  state  of  Missouri,  for  the  county  of  Calloway,  by 
the  plaintiff  in  error,  in  order  to  recover  the  amount  due  on  a  pro- 
missory note  given  by  the  defendant  and  others  to  the  bank.  The 
defendants,  among  other  things,  pleaded  ^<  that  the  note  sued  on  was 
made  by  the  defendants  to  the  plaintiffs,  in  consideration  of  the  paper 
of  the  said  Bank  of  the  Commonwealth  of  Kentucky,  and  that  the 
said  paper  was  bills  of  credit,  within  the  meaning  of  the  Constitution 
of  the  United  States,  issued  on  the  credit  of  the  state.''  The  Circuit 
Court  orverruled  this  plea,  and  gave  judgment  for  the  plaintiflSs. 
The  defendants  removed  the  case  to  the  Supreme  Court  of  the  state, 
where  the  question  above  mentioned  was  again  raised ;  and  it  was 
then  decided  that  the  notes  of  the  bank  were  bills  of  credit,  withm 
the  meaning  of  the  Constitution  of  the  United  States,  and  that  the 
contract  upon  which  the  note  in  question  was  given  was  therefore 
void :  and  upon  that  ground  the  judgment  of  the  Circuit  Court  was 
reversed,  and  judgment  entered  for  the  defendants.  The  point  is, 
can  this  judgment  of  the  state  Court  be  re-examined  here  ? 

The  question  depends  altogether  upon  the  construction  of  the 
second  clause  of  the  twenty-futh  section  of  the  act  of  1789,  which 
provides  that  the  final  judgment  or  decree  of  the  highest  Court  of 
Law  or  Equity  in  a  state,  in  which  a  decision  could  be  had,  may 
be  re-examined  in  this  Court  upon  a  writ  of  error,  <<  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or  an  authority  exercised 
under  any  state,  on  the  ground  of  their  being  repugnant  to  the  Con* 
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stitution,  treaties,  or  laws  of  the  United  States,  and  the  decision  is  in 
favour  of  sucjh  their  validity/' 

Under  this  clause  of  the  act  of  Congress,  three  things  must  concur 
to  give  this  Court  jurisdiction. 

1.  The  validity  of  a  statute  of  a  state,  or  of  an  authority  exercised 
under  a  state,  must  be  drawn  in  question. 

2.  It  must  be  drawn  in  question  upon  the  ground  that  it  is  repug 
nant  to  the  Constitution,  treaties,  or  laws  of  £he  United  States. 

3.  The  decision  of  the  state  Court  must  be  in  favour  of  theii 
validity. 

In  the  case  before  us,  the  validity  of  the  statute  of  the  state  of 
Kentucky  which  chartered  the  Commonwealth  Bank,  and  the  au 
thority  exercised  under  that  charter,  were  drawn  in  question  in  the 
state  Court ;  and  they  were  questioned  upon  the  ground  of  theii 
being  repugnant  to  the  Constitution  of  the  United  States.  But  the 
decision  was  against  their  validity,  and  not  in  favour  of  it;  and  con 
sequently  the  third  contingency  which  is  necessary  to  give  jurisdic- 
tion to  this  Court  has  not  arisen. 

In  the  case  of  Briscoe  and  others  vs.  The  Commonwealth  Bank, 
11  Peters,  257,  the  decision  of  the  state  Court  was  in  favour  of  the 
validity  of  the  statute.  The  party  therefore  who  denied  its  validity, 
and  alleged  that  it  was  repugnant  to  the  Constitution  of  the  United 
States,  was  entitled  to  have  that  question  re-examined  in  the  Su- 
preme Court.  But  it  is  otherwise,  by  the  plain  words  of  the  law, 
when  the  decision  of  the  state  Court  is  against  the  validity  of  the 
state  statute,  or  the  authority  exercised  under  it. 

The  policy  of  this  distinction  is  obvious  enough.  The  power 
given  to  the  Supreme  Court  by  this  act  of  Congress  was  intended 
to  protect  the  general  government  in  the  free  and  uninterrupted 
exercise  of  the  powers  conferred  on  it  by  the  Constitution,  and  to 
prevent  any  serious  impediment  from  being  thrown  in  its  way  while 
acting  within  the  sphere  of  its  legitimate  authority.  The  right  was 
therefore  given  to  this  Court  to  re-examine  the  judgments  of  the 
state  Courts,  where  the  relative  powers  of  the  general  and  state 
government  had  been  in  controvei^,  and  the  decision  had  been  in 
favour  of  the  latter.  It  may  have  been  apprehended  that  the  judi- 
cial tribunals  of  the  states  would  incline  to  the  support  of  state  aa- 
thority,  against  that  of  the  general  government ;  and  might,  more- 
over, in  different  states  give  different  judgments  upon  the  relative 
powers  of  the  two  governments,  so  as  to  produce  irregularity  and 
disorder  in  the  administration  of  the  general  government  But 
when,  as  in  the  case  before  us,  the  state  authority  or  state  statute  is 
decided  to  be  unconstitutional  and  void  in  the  state  tribunal,  it  can- 
not under  that  decision  come  in  collision  with  the  authority  of  the 
general  government;  and  the  right  to  re-examine  it  here  is  not 
necessary  to  protect  this  government  in  the  exercise  of  its  rightful 
powers.  In  such  a  case,  therefore,  the  writ  of  error  is  not  given ; 
and  the  one  now  before  us  must  be  dismissed  for  want  of  juris- 
diction. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  the  state  of  Missouri,  holden  at  the 
town  of  Fayette,  in  the  county  of  Howard,  in  and  for  the  First 
Judicial  District  of  said  state,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by  this 
Court,  that  this  writ  of  error  to  the  said  Supreme  Court  be,  and  the 
same  is  hereby,  dismissed  for  the  want  of  jurisdiction. 
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The  Commercial  and  Rail  Road  Bank  of  Vicksbubo,  Plain- 
tiff IN  ERROR,  vs.  SlOCOMB,  RlCHARDS  AND  CoMPANT,  DEFEND- 
ANTS  IN   ERROR. 

An  action  was  brought  in  the  Circuit  Court  of  Miuisrippi,  againat  the  Commercial  and 
Rail  Road  Bank  of  Viduburg,  MiBBiwippi,  by  parties  who  were  citizens  of  the  state  of 
Louisiana.  The  defendants  pleaded  in  abatement,  by  attorney,  that  they  are  an  aggregate 
corporation,  and  that  two  of  the  stockholders  resided  in  the  state  of  MissisBippi.  The 
affidavit  to  the  plea  was  sworn  to  by  the  cashier  of  the  bank,  before  the  **  Deputy  clerk." 
It  was  not  entitled  as  of  any  term  of  the  Court.  The  plaintiffs  demurred  to  the  plea. 
Held,  that  the  appearance  of  the  defendants  in  the  Circuit  Court,  by  attorney,  was 
pn^r ;  and  that  if  any  exceptions  existed  to  this  form  of  the  plea,  they  should  have 
been  urged  to  the  receiving  ci*  it  when  it  was  o£fered,  and  are  not  causes  of  demuirer. 
Held,  tlut  the  Circuit  Court  of  Mississipin  had  no  jurisdiction  of  the  case. 

The  artificial  being,  a  corporation  aggregate,  is  not,  as  such,  a  citizen  of  the  United  Stites ; 
yet  the  Courts  of  the  United  States  will  look  beyond  the  mere  corporate  character,  to  the 
individuals  of  whom  it  is  composed :  and  if  they  were  citizens  of  a  different  state  from 
the  party  sued,  they  are  competent  to  sue  in  the  Courts  of  the  United  States;  but  all 
the  ooiporaton  must  be  citizens  of  a  different  state  finom  the  party  sued.  The  same  prin- 
ciple applies  to  the  individuals  composing  a  corporation  aggregate,  when  standing  in  the 
attitude  of  defendants,  which  does  when  they  are  in  that  of  plaintiflh. 

The  act  of  Congress,  passed  February  28th,  1839,  entitled  <«  an  act  in  amendment  of  the 
acts  respecting  the  judidal  system  of  the  United  States,"  did  not  contemplate  a  change 
in  tfie  jurisdiction  of  the  Courts  of  the  United  States,  as  it  regards  the  character  of  the 
parties  as  prescribed  by  the  Judidaiy  Act  of  1789,  as  that  act  has  been  expounded  by 
the  Supreme  Court  of  the  United  States :  which  is,  that  each  of  the  plaintufli  must  be 
capable  of  sumg,  and  each  of  the  defendants  capable  of  being  sued. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi. 

Cora  A.  Slocomb,  Robert  Richards,  and  Romanzo  W.  Mont- 
gomery, styling  themselves  citizens  of  Louisiana,  trading  under  the 
firm  of  Slocomb,  Richards  and  Company,  sued  the  President, 
Directors,  and  Company  of  the  Commercial  and  Rail  Road  Bank 
of  Vicksburg,  styling  them  citizens  of  the  state  of  Mississippi, 
living  and  resident  in  the  Southern  District  thereof,  being  a  banlong 
company,  incorporated  by  the  Legislature  of  the  state  of  Missis- 
sippi, located  in  the  Southern  District  aforesaid.  The  suit  was 
upon  a  certificate  of  deposite  for  three  thousand  five  hundred  and 
forty-one  dollars  and  thirty-four  cents. 

To  the  declaration  of  the  plaintiffs,  averring  as  above  stated,  the 
defendants  put  in  the  following  plea : 

^The  said  defendants  by  attorney  come  and  say,  that  this  Court 
ought  not  to  have  or  take  further  cognisance  of  the  action  afore- 
said, because  they  say  that  they  are  a  corporation  aggregate,  and 
were  at  the  time  this  suit  was  instituted,  and  yet  so  continue  to  be, 
and  that  the  corporators,  stockholders,  or  company,  are  composed 
of  citizens  of  other  and  difierent  states,  to  wit :  That  William  M. 
Lambeth,  and  William  E.  Thompson,  citizens  of  the  state  of  Lou- 
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isiana,  are  now,  and  were  at  the  time  this  suit  was  instituted,  stock- 
holders and  corporators  therein ;  and  this,"  &c. 
The  following  affidavit  was  subjoined  to  the  plea : 

^  James  Roach,  acting  cashier  for  the  Commercial  and  Rail  Road 
Bank  of  Vicksburg,  the  defendants  in  the  above  case,  makes  oath, 
and  says,  the  above  plea  is  true  in  substance  and  fact 

**  Signed,  J.  Roach. 

<'  Sworn  to,  and  subscribed  before  me,  this  4th  day  of  November, 
1839. 

*^  Signed,  Gsorgb  W.  Miller,  Deputy  ClerkJ^ 

To  this  plea  the  plaintiffs  demurred,  and  assigned  the  following 
special  causes,  to  wit  : 

1.  The  said  plea  in  abatement  is  not  properly  entitled  of  any 
term  of  this  Court 

2.  The  affidavit  in  support  of  said  plea  is  not  sufficient,  nor  is  the 
same  properly  attested. 

3.  The  matters  set  forth  in  said  plea  are  not  sufficient  to  abate 
the  plaintiffs'  suit 

The  demurrer  was  sustained  and  judgment  rendered  for  the 
plaintiffs. 
The  defendants  prosecuted  this  writ  of  error. 

Mr.  Sergeant  for  the  plaintiffs  in  error,  assigned  as  error  in  the 
judgment  of  the  Circuit  Court,  the  following  points : 

1.  The  alleged  defect  in  the  plea  in  abatement  of  the  defendants 
below,  and  the  want  of  a  proper  affidavit,  and  attestation  of  the 
plea,  are  not  causes  of  demurrer. 

2.  If  they  are  causes  of  demurrer,  the  plea  was  legal,  and  suffi- 
cient ;  and  if  not  so,  the  judgment  of  the  Circuit  Court  should  have 
been  to  answer  over. 

3.  The  causes  assigned  as  sufficient  to  abate  the  plaintiffs'  suit, 
and  which,  being  matter  of  general  demurrer,  did  not  require  to  be 
specially  assigned,  is  not  founded  in  law.  On  the  contrary,  the 
facts  stated  in  the  plea,  and  admitted  by  the  demurrer,  are  sufficient 
in  law  to  take  away  the  jurisdiction  of  the  Court,  and  entitled  the 
defendants  to  judgment 

4.  That  if  the  plea  and  affidavit  were  informal,  still  the  fitcts 
stated  in  them,  however  and  whenever  appearing,  were  fatal  to  the 
jurisdiction ;  which  cannot  be  maintained  by  consent,  or  by  waiver 
of  the  parties,  or  either  of  them. 

Mr.  Sergeant  contended  that  the  principal  question  in  this  case, 
whether  all  the  members  of  a  corporation  aggregate,  should  be  citi- 
zens of  the  state  in  which  the  suit  was  brought,  had  been  frequently 
decided  by  the  Court 

The  jurisdiction  of  the  Circuit  Courts  of  the  United  States,  the 
Circuit  Courts  having  limited  jurisdiction,  extended  only  to  contro- 
versies between  citizens  of  other  states,  and  those  of  the  state  in 
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which  the  action  was  brought,  so  far  as  the  law  Had  an  application 
to  the  case  before  the  Court.  It  has  also  been  decided,  that  although 
a  corporation  cannot  be  considered  a  citizen  of  the  state  erecting  it, 
yet  the  Court  will  look  behind  its  charter,  and  if  it  finds  the  corpo- 
rators citizens  of  one  state,  will  recognise  the  right  of  those  corpo- 
rators to  sue  in  the  Circuit  Courts.  But  it  will  apply  to  them  the 
same  principles  and  rules  which  are  applicable  to  all  parties  coming 
into  the  Courts  of  the  United  States.  All  the  corporators  must  be 
citizens  of  the  state  in  which  the  suit  is  instituted,  to  give  the  Court 
jurisdiction.  Cited,  Strawbridge  i;^.  Curtis,  3  Cranch,  267.  The  Bank 
of  the  United  States  vs.  Deveauz,  5  Cranch,  61. 

Nor  did  the  appearance  of  the  plaintiffs  in  error,  by  attorney,  in  the 
Circuit  Court,  deprive  them  of  a  right  to  except  to  the  jurisdiction 
of  the  Court  The  action  was  against  them,  an  aggregate  corpora- 
tion, and  there  could  be  no  appearance  but  by  attorney. 

The  counsel  for  the  defendants  in  error  rely  on  the  provisions  of 
an  act  of  Congress  passed  on  the  28th  of  February,  1839,  relating 
to  the  judicial  system  of  the  United  States. 

An  examination  of  the  provisions  of  that  statute,  and  a  fair  con- 
struction of  them,  will  satisfy  the  Court  that  it  was  meant  to  apply 
only  to  parties  who,  under  the  judicial  system,  were  properly  parties 
to  suits  in  the  Circuit  Court,  but  who  might  not  have  been  served 
with  process.  The  statute  was  not  intended  to  change  the  charac- 
ter or  the  nature  of  the  jurisdiction  of  the  Circuit  Courts  of  the  United 
States. 

Nor  could  that  statute  operate  in  the  case  before  the  Court ;  for 
the  citizens  of  Louisiana  who  were  members  of  the  aggregate  cor-  , 
poration  sued  by  the  defendants  in  error,  would  be  affected  by  the 
judgment  of  the  Circuit  Court,  if  in  favour  of  the  plaintiffs  below. 
The  funds  of  the  bank  would  be  appropriated  to  pay  the  debt ;  and 
to  those  funds,  as  stockholders,  they  had  the  same  right  as  any  other 
of  the  corporators. 

The  objections  to  the  exceptions  of  the  plaintiffs  below  to  the 
plea,  and  this  affidavit ;  are  left  upon  the  points  submitted  to  the 
Court.  Whatever  might  be  the  value  of  these  objections,  had  they 
been  u^d  to  the  receiving  of  the  plea,  they  cannot  be  assigned  as 
causes  of  demurrer. 

Mr.  Henderson,  for  the  defendants,  contended  that  the  objections 
to  the  jurisdiction  of  the  Circuit  Court  had  not  been  properly  brought 
forward. 

A  foreign  minister  may  be  sued,  if  he  does  not  make  the  objec- 
tion in  a  proper  form.  The  magistrate,  or  Court  before  whom  the 
suit  has  been  brought,  cannot  know  of  his  exemption  unless  it  shall 
be  pleaded.  It  must  be  ascertained  in  a  judicial  form.  Having 
omitted  to  plead  the  exemption,  the  jurisdiction  is  admitted.  This 
is  the  principle  which,  by  the  rules  of  pleading,  govern  the  case. 
2  Cranch,  240.     I  Peters'  Digest,  622. 

The  plea  is  defective  because  it  excepts  to  the  jurisdiction  of  the 
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Court,  without  the  proper  affidavit  to  sustain  it  The  affidavit 
should  have  been  made  by  the  persons  who  are  alleged  to  have 
been  improperly  sued ;  and  it  should  have  been  properly  sworn  to. 

The  act  of  Congress  of  1839,  applies  to  this  case,  and  gave  the 
Court  jurisdiction.  It  provides  for  the  absence  of  parties  who  may 
not  have  been  served  with  process ;  and  allows  the  Court  to  proceed 
without  them,  although  the  cause  of  action  is  joint. 

The  objection,  that  it  is  not  stated  at  what  term  the  plea  in  abate- 
ment was  filed,  is  valid ;  because  as  the  rule  is  that  no  such  plea  shall 
be  received  after  an  appearance,  the  period  when  the  plea  was  filed 
cannot  otherwise  be  Imown.  Courts  are  not  disposed  to  sustain 
pleas  in  abatement.  A  Court  will  not  consider  that  the  defendants 
sued  were  out  of  its  jurisdiction,  imless  this  shall  be  shown  by  pro- 
per pleading;  and  by  this  pleading  in  proper  time.  Cited,  Story's 
Pleading,  pL  3.  7.  Gold.  Pleading,  238.  sec.  7.  Chitty's  Pleading, 
475.    Chitty's  Archbold,  688.     3  Mason's  Rep.  9. 

Mr.  Justice  Bakboub  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United  States, 
for  the  Southern  District  of  Mississippi.  It  was  an  action  on  the 
case  in  assumpsit,  brought  by  the  defendants  in  error,  citizens  of 
Louisiana,  against  the  plamtifiis  in  error. 

The  defendants  in  the  Court  below  appeared  by  attorney,  and 
pleaded  to  the  jurisdiction  of  the  Court ;  averring  in  their  plea  that 
they  were  a  corporation  aggregate,  and  that  their  corporators,  stock- 
holders, or  company,  were  composed  of  citizens  of  other  and  different 
states;  to  wit,  that  William  M.  Lambeth  and  William  E.  Thompson, 
citizens  of  Louisiana,  were,  at  the  time  that  the  suit  was  instituted, 
and  at  the  time  of  filing  the  plea,  stockholders  and  corporators  therein. 

The  plaintiffs  in  the  Court  below  demurred  to  this  plea,  assigning 
specially  several  causes  of  demurrer,  as  follows :  1.  That  the  plea 
was  not  properly  entitled  of  any  term  of  the  Court.  2.  That  the 
affidavit  in  support  of  the  plea  was  not  sufficient,  nor  was  it  pro- 
perly attested.  3.  That  the  matters  set  forth  in  the  plea  were  not 
sufficient  to  abate  the  plaintiffs'  suit 

The  Court  sustained  the  demurrer,  and  gave  judgment  against 
the  defendants,  for  three  thousand  five  hundred  and  seventy-five 
dollars  and  fifty-four  cents,  in  damages ;  being  the  amount  of  the 
principal  and  interest  of  a  certificate  of  deposite,  on  which  the  suit 
was  brought,  and  for  the  costs.  To  reverse  this  judgment,  this  writ 
of  error  is  brought 

In  examining  the  correctness  of  the  judgment  of  the  Court  upon 
the  demurrer,  we  throw  out  of  consideration  the  two  first  causes 
assigned ;  because  if  there  were  any  irregularity  in  the  particulars 
stated,  they  could  at  most  only  be  urged  as  objections  to  the  receiv- 
ing of  the  plea :  but  could  not  be  relied  upon  as  grounds  of  demur- 
rer ;  the  office  of  which  is,  to  put  in  issue  the  legal  effect  of  a  piea, 
after  it  has  been  received. 

The  third  cause  assigned,,  which  was,  that  the  plea  was  not  suffi- 
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cient  to  abate  the  plaintiffs'  suits,  raises  the  only  question  to  be 
decided ;  and  that  is,  whether,  upon  the  state  of  the  parties,  as  ap- 
pearing upon  the  record,  the  Court  had  jurisdiction  of  the  case. 

It  will  be  observed,  that  the  plaintiffs  were  citizens  of  Louisiana ; 
so  averred  to  be  in  the  declaration ;  and  two  of  the  members  of  the 
corporation  sued  were  also  citizens  of  Louisiana.  They  are  so  aver- 
red to  be  in  the  plea,  and  the  demurrer  admits  the  truth  of  this  aver- 
ment. The  eleventh  section  of  the  Judiciary  Act  of  1789,  gives  to 
the  Circuit  Courts  of  the  United  States  jurisdiction  in  cases  where 
<<  the  suit  is  between  a  citizen  of  the  state  where  the  suit  is  brought, 
and  a  citizen  of  another  state.'' 

This  Court  were  called  upon,  at  an  early  period,  to  construe  this 
section  of  the  Judiciary  Act,  in  relation  to  the  very  question  raised 
by  the  pleadings  in  this  case. 

In  the  case  of  Strawbridge  and  others  vs.  Curtis  and  others, 
3  Cranch,  267,  they  decided  that  where  there  are  two  or  more  joint 
plaintiffs,  and  two  or  more  joint  defendants,  each  of  the  plaintiffs 
must  be  capable  of  suing  each  of  the  defendants  in  the  Courts  of 
the  United  States,  in  order  to  support  the  jurisdiction.  And  what 
is  more  particularly  applicable  to  this  case,  in  the  case  of  The  Bank 
of  the  United  States  vs.  Deveaux  and  others,  5  Cranch,  61,  this 
Court  decided,  that  a  corporation  aggregate,  composed  of  citizens 
of  one  state,  might  sue  a  citizen  of  another  ^tate  in  the  Circuit 
Courts  of  the  United  States;  that  is,  they  in  effect  decided,  that 
although  the  artificial  being,  a  corporation  aggregate,  was  not  a 
citizen,  as  such,  and  therefore  could  not  sue  in  the  Courts  of  the 
United  States,  as  such,  yet  the  Court  would  look  beyond  the  mere 
corporate  character,  to  the  individuals  of  whom  it  was  composed; 
and  if  they  were  citizens  of  a  different  state  from  the  party  sued, 
they  were  competent  to  sue  in  the  Courts  of  the  United  States.  But 
still,  upon  the  principle  of  Strawbridge  vs.  Curtis,  sdl  die  corpo- 
rators must  be  citizens  of  a  different  state  from  the  party  sued. 
And  the  doctrine  of  both  these  cases  has  ever  since  been  held  to  be 
the  law  of  this  Court.  It  is  perfectly  clear,  that  the  same  principle 
applies  to  the  individuals  composing  a  corporation  aggregate,  when 
standing  in  the  attitude  of  defendants,  which  does  when  they  are  in 
that  of  plaintifls. 

The  application  of  these  doctrines  to  this  case,  would  seem  to  be 
decisive  of  its  fate ;  unless  there  is  something  in  other  points  which 
were  argued  at  the  bar  to  obviate  their  force.  For  it  has  already 
been  stated  that  the  plaintiffs  in  the  Court  below  were  citizens  of 
the  state  of  Louisiana,  and  two  of  the  members  of  the  corporation 
sued  were  also  citizens  of  Louisiana ;  so  that  some  of  the  defend- 
ants  being  citizens  of  the  same  state  with  the  plaintiffis,  it  follows, 
that  although  each  of  the  plaintiffs  was  capable  of  suing,  yet  each 
of  the  defendants  was  not  capable  of  being  sued  in  the  Circuit  Court 
of  Mississippi. 

But  it  was  contended  at  the  bar,  that  whatever  might  have  been 
the  original  ground  of  objection  to  the  jurisdiction  of  the  Court,  the 
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defendants  had  appeared  by  attorney ;  and  that  such  an  appearance 
waived  all  objection  to  the  jurisdiction  of  the  Court.  This  is  admit- 
ted to  be  a  well  established  rule,  in  pleas  of  this  sort;  in  Courts  of 
general  jurisdiction,  where  the  plea  is  interposed  by  individual  de- 
fendants. We  deem  it  unnecessary,  for  the  purposes  of  this  case,  to 
inquire  what  would  be  the  effect  of  an  appearance  by  attorney  of 
an  individual  defendant,  in  pleading  such  a  plea  in  the  Circuit  Courts 
of  the  United  States,  which  are  of  limited  jurisdiction,  fiut  we  are 
clearly  of  opinion,  that  in  the  case  of  a  corporation  aggregate,  no 
waiver  of  an  objection  to  jurisdiction  could  be  produced,  by  their 
appearing  and  pleading  by  attorney :  because,  as  such  a  corporation 
cannot  appear  but  by  attorney ;  to  say  that  such  an  appearance 
would  amount  to  a  waiver  of  the  objection,  would  be  to  say,  that 
the  party  must  from  necessity  forfeit  an  acknowledged  right,  by 
using  the  only  means  which  the  law  affords  of  asserting  that  right. 

It  was  further  contended,  that  all  objection  to  the  state  of  the  par- 
ties in  this  case  was  obviated  by  the  act  of  Congress,  passed  Feb- 
ruary 28th,  1839,  entitled,  <^  An  act,  in  amendment  of  the  acts  re- 
specting the  judicial  system  of  the  United  States.'' 

The  first  section  of  that  act  provides, "  That  where  in  any  suit  at 
law,  or  in  equity,  commenced  in  any  Court  of  the  United  States, 
there  shall  be  several  defendants,  any  one  or  more  of  whom  shall 
not  be  inhabitants  of,  or  found  within  the  district  where  the  suit  is 
brought,  or  shall  not  voluntarily  appear  thereto,  it  shall  be  lawful 
for  the  Court  to  entertain  jurisdiction,  and  proceed  to  the  trial  and 
adjudication  of  such  suit  between  the  parties  who  may  be  properly 
before  it ;  but  the  judgment  or  decree  rendered  therein  shall  not  con- 
clude or  prejudice  other  parties,  not  regularly  served  with  process, 
or  not  voluntarily  appearing  to  answer." 

We  consider  the  true  construction  of  this  act  to  be  this : — 

The  eleventh  section  of  the  Judiciary  Act,  after  having  prescribed' 
the  jurisdiction  of  the  Circuit  Courts,  as  it  regards  the  character  of 
the  parties,  by  way  of  personal  exemption,  declares,  "  That  no  civil 
suit  shall  be  brought  before  either  of  said  Courts  against  an  inha- 
bitant of  the  United  States,  by  any  original  process,  in  any  other 
district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall 
be  found,  at  the  time  of  serving  the  writ." 

Under  the  operation  of  this  clause  many  difficulties  occurred  in 
practice,  in  cases  both  in  law  and  equity,  in  which,  by  the  principles 
governing  Courts  both  of  law  and  equity,  it  was  necessary  to  join 
several  defendants,  some  of  whom  were,  and  others  were  not,  inha- 
bitants of  the  district  in  which  the  suit  was  brought. 

The  act  of  1839  was  intended  to  remove  these  difficulties ;  by  pro- 
viding, that  the  persons  not  being  inhabitants,  or  not  found  within 
the  district,  may  either  not  be  joined  at  all  with  those  who  were,  or 
if  joined,  and  they  did  not  waive  their  personal  exemption,  by  a 
voluntary  appearance,  the  Court  may  go  on  to  judgment  or  decree 
against  the  parties  properly  before  it,  as  if  the  others  had  not  been 
joined. 
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But  it  did  not  contemplate  a  change  in  the  juriadictioD  of  the 
Courts,  as  it  regaids  the  character  of  the  parties,  as  prescribed  by 
the  Judiciary  Act,  and  as  expounded  by  this  Court ;  that  is,  that  each 
of  the  plaintifis  must  be  capable  of  suing,  and  each  of  the  defendants, 
capable  of  being  sued :  which  is  not  the  case  in  this  suit ;  some  of 
the  defendants  being  citizens  of  the  same  state  with  the  plaintiffs. 

There  is  another  reason  why  this  act  of  1839  cannot  apply  to  this 
case.  It  expressly  declares,  that  the  judgment  or  decree  shall  not 
conclude  or  prejudice  other  parties  not  regularly  served  with  pro- 
cess, or  not  voluntarily  appearing  to  answer.  Now  the  defendants 
in  this  case  being  a  corporation  aggregate,  any  judgment  against 
Hiem  must  be  against  them  in  their  corporate  character :  and  the 
Judgment  must  be  paid  out  of  their  corporate  funds,  in  which  is 
mcluded  the  interest  of  the  two  Louisiana  stockholders;  and,  con- 
sequently, such  a  judgment  must  of  necessity  prejudice  those  parties, 
in  direct  contravention  of  the  language  of  the  law. 

We  are  of  opinion  that  the  judgment  of  the  Circuit  Court  was  er- 
roneous, in  sustaining  the  plaintiff'  demurrer  to  defendants'  plea : 
it  is  therefore  reversed ;  and  the  case  is  remanded  to  the  Circuit 
Cdurt,  to  be  proceeded  in  according  to  law. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Mississippi,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  Court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  reversed, with  costs;  and  that  this  cause  be, and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court,  with  directions 
to  proceed  therein  according  to  law  and  justice,  in  conformity  to 
the  opinion  of  this  Court 
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Henrt  a.  Sutdam  and  William  Boyd,  Plaintiffs  in  erkor, 
t;^.  Robert  Broadnax  and  Isaac  Newton,  Administrators 
OF  David  Newton,  deceased.  Defendants  in  error. 

The  plamtifb,  roerehants  of  New  Toik,  institated  a  suit  in  the  Curcuit  Court  of  Alabama, 
against  the  adminiatraton  of  the  drawer  of  a  note,  dated  m  New  York,  and  payable  in 
New  York.  The  act  of  the  AaBembly  of  Alabama  proTidet,  that  the  eitate  of  a  deceased 
peiBon,  which  ia  declared  to  be  inaoivent,  diall  be  distributed  by  the  exeentora  or  admi* 
nistratori,  according  to  the  provisioDs  of  the  statate,  among  the  creditorB;  and  that  no 
suit  or  action  ahall  be  commenced  or  sustained  against  any  executor  or  administrator 
after  the  estate  of  the  deceased  has  been  represented  as  insolvent,  except  in  certain  cases 
not  of  the  description  of  that  on  which  this  suit  was  instituted.  Held,  that  the  insol- 
-matj  of  the  estate,  judicially  declared  under  the  statute  of  Alabama,  ia  not  sufficient  in 
)  law  to  abate  a  suit  instituted  in  the  Circuit  Court  of  the  United  States,  by  a  citizen  of 
another  state,  against  the  representatiTes  of  a  citizen  of  Alabama. 

The  exceptions  in  the  sixth  section  of  the  law  of  Alabama,  in  fiivour  of  debts  contracted  out 
of  the  state,  prevent  the  application  of  the  statute,  or  its  operation,  in  a  case  of  a  debt 
originating  in  and  contracted  by  the  deceased  out  of  the  state  of  Alabama. 

A  sovereign  state,  and  one  of  the  states  of  this  Union,  if  the  latter  were  not  restrained  by 
constitutional  prohibitions,  might,  in  virtue  of  sovereignty,  act  upon  the  contracts  of  its 
dtiaens,  wherever  made;  and  dischaige  them,  by  denying  the  right  of  action  upon  them 
in  its  ownCourti:  but  the  validity  of  audi  contracts  as  weie  made  out  of  the  sovereignty 
or  state,  would  exist  and  continue  eveiywhero  else,  according  U>  the  lex  loci  oontnu!taa. 

The  constitutional  and  legal  rights  of  a  citizen  of  the  United  States,  U>  sue  in  the  Circuit 
Courts  of  the  United  States,  do  not  permit  an  act  of  insolvency,  completely  executed 
under  the  authority  of  a  state,  to  be  a  good  bar  against  a  reeovery  upon  a  contract  made 
in  another  state. 

The  eleventh  section  of  the  act  to  establish  the  Judicial  Courts  of  the  United  States,  carries 
out  the  constitutional  right  of  a  citizen  of  one  state  to  sue  a  citizen  of  another  state  in  the 
Circuit  Courts  of  the  United  States ;  and  gives  to  the  Circuit  Courts  <*  original  cognisance 
coucuiieat  with  the  Courts  of  the  several  states,  of  all  suits  of  a  civil  nature,  at  common 
law  and  in  equity."  It  was  certainly  intended  to  give  to  suitois,  having  a  tight  to  sue  in 
the  Circuit  Court,  remedies,  co-extensive  with  that  right  These  remedies  would  not  be 
so,  if  any  proceedings  under  an  act  of  state  legislation,  to  which  the  plaintiff  was  not  a 
party,  exempting  a  penon  of  such  state  firom  suit,  could  be  pleaded  to  abate  a  suit  in  the 
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ON  a  certificate  of  division  from  the  Circuit  Court  of  the  United 
States,  of  the  Southern  District  of  Alabama. 

An  action  was  instituted  in  the  Circuit  Court  of  Alabama  by  / 
Henry  A.  Suydam  and  William  Boyd,  against  the  defendants,  as/ 
adminbtrators  of  David  Newton,  on  a  promissory  note  given  by  him 
to  the  plaintiff. 

On  the  trial  of  the  cause  the  following  questions  arose,  on  wHich 
the  judges  of  the  Circuit  Court  were  divided,  and  the  same  were 
certified  to  this  Court. 

1st  Is  the  plea  that  the  estate  of  the  said  decedent  is  insolvent, 
sufficient  in  law  to  abate  the  said  action  ? 

2d.  If  the  said  plea  be  sufficient  in  law  to  abate  said  action,  can 
the  Circuit  Court  of  the  United  States  for  the  district  aforesaid,  l^fer 
said  cause  for  adjudication  and  final  settlement  to  a  board  of  comr 
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missioners,  to  be  appointed  by  a  County  Court  in  one  of  the  counties 
in  the  state  of  Alabama,  in  pursuance  of  an  act  of  the  Legislature 
of  the  said  state  ? 

Mr.  Curtis,  for  the  plaintiffs,  presented  the  following  points : — 

1.  The  law  of  Alabama  is  no  defence  to  the  action,  because  it  is 
in  conflict  with  a  law  of  the  United  States. 

2.  The  law  of  Alabama  is  void,  because  it  is  repugnant  to  the 
clause  in  the  tenth  section  of  the  eleventh  article  of  the  Constitution 
of  the  United  States,  which  inhibits  any  state  from  passing  '^  any 
law  impairing  the  obligation  of  a  contract 

3.  Even  if  the  law  of  Alabama  be  admitted  to  be  valid,  it  is  no 
defence  to  the  action. 

On  the  first  point.  That  the  law  of  Alabama  is  no  defence  to  the 
action,  because  it  is  in  conflict  with  a  law  of  the  United  States,  Mr. 
Curtis  said : — 

The  plaintiffs,  residing  in  New  York,  sued  the  defendants,  re- 
siding in  Alabama,  as  administrators  of  a  deceased  person.  For 
the  defence,  a  law  of  that  state  is  relied  on,  the  clause  of  which, 
applicable  to  the  case,  is  as  follows :  <<  Nor  shall  any  suit  or  action 
be  commenced  or  sustained  against  him,''  [L  e.  an  executor  or  ad- 
ministrator,] '<  after  the  estate  of  the  testator  or  intestate  is  repre- 
sented insolvent."  Two  exceptions  are  made,  which  have  nothing 
to  do  with  the  present  case.  Aikin's  Digest  of  the  Laws  of  Ala- 
bama, second  edition,  1836, 152.  664,  8v6. 

The  second  section  of  the  third  article  of  the  Constitution  of  the 
United  States  extends  their  judicial  powers  to  controversies  between 
citizens  of  different  states.  The  Judiciary  Act  of  24th  September, 
1789,  section  eleven,  (2  Laws  of  the  United  States,  60,  61,)  gives 
the  Circuit  Courts  of  the  United  States,  original  cognisance,  concur- 
rent with  the  Courts  of  the  several  states,  of  certam  classes  of  cases, 
among  which  are  cases  in  which  '^  the  suit  is  between  a  citizen  of 
the  state  where  the  suit  is  brought,  and  a  citizen  of  another  state ;" 
and  in  which  "  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars."  It  is  admitted  that  the 
present  case  has  both  these  requisites  for  jurisdiction  on  the  part  of 
the  federal  Court.  The  effect,  then,  of  the  defence,  if  successful, 
would  be  to  establish  the  doctrine,  that  it  is  competent  for  a  state 
legislature,  under  the  Constitution  of  the  United  States,  to  pass  a 
law  to  oust  a  Court  of  the  United  States  of  a  jurisdiction  which  that 
Constitution  had  conferred  on  i(. 

The  mere  statement  of  such  a  proposition  is,  one  would  think,  its 
conclusive  refutation. 

The  effect  claimed  for  the  law  of  Alabama,  would  be  to  give  a  state 
exclusive  jurisdiction  of  cases  in  which,  by  the  Constitution  and  laws 
of  the  ^United  States,  and  the  judicial  expositions  of  that  Constitu- 
tion and  those  laws,  the  state  has  no  jurisdiction  at  all.  "  For,"  the 
Court  said,  "in  cases  of  concurrent  authority,  where  the  laws  of  the 
states  or  of  the  Union  are  in  direct  and  manifest  collision  on  the 
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same  subject,  those  of  the  Union  being  *  the  supreme  law  of  the 
land/  are  of  paramount  authority ;  and  the  state  laws,  so  far,  and 
so  far  only,  as  such  incompatibility  exists,  must  necessarily  yield." 
Per  Story,  J.,  in  Houston  vs.  Moore,  5  Wheat.  49,  50. 

This  passage  occurs,  it  is  true,  in  the  opinion  of  a  judge  who  dis- 
sented from  the  judgment  of  the  Court  in  the  particular  case ;  but 
the  difference  between  the  judges  was,  not  as  to  the  principle,  (for 
it  appears  never  to  have  been,  as  Judge  Story  says,  </ seriously 
doubted,")  but  as  to  its  application  to  the  case  before  them.  In  the 
present  case  no  such  difference  can  exist.  The  law  of  the  United 
States  says  that  the  Circuit  Court  shall  try  it :  the  law  of  Alabama 
says  that  the  Circuit  Court  shall  not  try  it.  The  conflict  between 
the  two  statutes  is  direct  and  palpable.  It  is  for  the  Supreme  Court 
to  say  which  is  to  prevail. 

It  may  not  be  amiss,  on  this  point  of  concurrent  powers,  to  cite 
the  principle  laid  by  Chancellor  Kent,  after  analyzing  the  case  of 
Houston  vs.  Moore,  and  other  cases,  in  which  the  subject  had  been 
judicially  examined :  <<  It  would  seem,  therefore,  that  the  concur- 
rent power  of  legislation  in  the  states,  is  not  an  independent,  but  a 
subordinate  and  dependent  power,  liable  in  many  cases  to  be  ex- 
tinguished, and  in  all  cases  to  be  postponed,  to  the  paramount  or 
supreme  law  of  the  Union,  wherever  the  federal  and  the  state  regu« 
lations  interfere  with  each  other."  1  Kent's  Commentaries,  394. 
388—393. 

After  referring  to  the  doctrine  of  the  Federalist,  (No.  82,)  that  in 
all  cases  of  concurrent  jurisdiction,  an  appeal  would  lie  from  the 
state  Courts  to  the  Supreme  Court  of  the  United  States ;  that  with- 
out such  right  of  appeal,  the  concurrent  jurisdiction  of  the  state 
Courts,  in  matters  of  national  concern  would  be  inadmissible,  be- 
cause, in  that  case,  it  would  be  inconsistent  with  the  authority  and 
efficiency  of  the  general  government ;  and  after  analyzing  several 
cases.  Chancellor  Kent  says,  (1  Commentaries,  403,)  that  if  the 
state  Courts  ^  voluntarily  entertain  jurisdiction  of  cases  cognisable 
under  the  authority  of  the  United  States,  they  assume  it  upon  the 
condition,  that  the  appellate  jurisdiction  of  the  federal  Courts  shall 
apply."  This  proposition  is  irreconcilable  with  the  assumption  of 
the  Alabama  law,  that  the  federal  Courts  shall  have  no  jurisdiction 
at  all  in  the  present  case. 

The  same  learned  judge  lays  it  down  as  a  principle,  and  sustains 
it  by  abundant  authority,  that  ^'no  state  can  control  the  exercise  of 
any  authority  under  the  federal  government."  (1  Kent's  Commen- 
taries, 409 — 412.)  Yet  this  is  exactly  what  the  state  of  Alabama 
seeks  to  do  here. 

In  Fisher  i;^.  Blight,  2  Cranch,  397,  the  Supreme  Court  emphati- 
cally assert  '<the  supremacy  of  the  laws  of  the  United  States,  on 
all  subjects  to  which  the  legislative  power  of  Congress  extends." 

In  a  case  in  which  the  states  of  Virginia  and  Kentucky  had  made 
a  compact,  by  the  terms  of  which  certain  rights  to  land  were  to  be 
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finally  decided  according  to  the  laws  of  Virginia,  the  Supreme 
Court  said : 

<<  The  Constitution  of  the  United  States,  to  which  the  parties  to 
this  compact  had  assented,  gave  jurisdiction  to  the  federal  Courts  in 
controversies  between  citizens  of  different  states.  The  same  Con- 
stitution vested  in  this  Court  an  appellate  jurisdiction  in  all  cases 
where  original  jurisdiction  was  given  to  the  inferior  Courts ;  with 
only  such  exceptions  and  under  such  regulations  as  the  Congress 
shall  make.  Congress,  in  pursuance  of  the  Constitution,  has  passed 
a  law  on  the  subject,  in  which  the  appellate  jurisdiction  of  this 
Court  is  described  in  general  terms,  so  as  to  comprehend  this  case ; 
nor  is  there  in  that  law  any  exception  or  regulation  which  would 
exclude  the  case  of  a  caveat  from  its  general  provisions.  If,  then, 
the  compact  between  Virginia  and  Kentucky  was  even  susceptible 
of  the  construction  contended  for,  that  construction  could  only  be 
maintained  on  the  principle  that  the  legislatures  of  any  two  states, 
might,  by  agreement  among  themselves,  annul  the  Constitution  of 
the  United  States.  The  jurisdiction  of  the  Court  being  perfectly 
clear,  it  remains  to  inquire  which  of  the  parties  has  the  better  right" 
Wilson  vs.  Mason,  1  Cranch,  91,  92.  See  also.  Sergeant's  Consti- 
tutional Law,  44.  275y  276 — ^278.  287 — 290,  second  edition,  and  the 
cases  there  cited. 

The  laws  of  the  several  states,  as  to  rights,  furnish  rules  of  deci- 
sion for  the  federal  Courts  under  certain  qualifications ;  but  as  to 
remedies,  they  have  no  binding  force  in  these  Courts.  Campbell, 
Boaden  and  Company  vs.  Claudius,  1  Peters  C.  C.  Rep.  484. 

The  statutes  of  limitation  of  the  different  states  do  not  bind  the 
United  States  in  suits  in  Courts  of  the  United  States ;  and  cannot  be 
pleaded  in  bar  in  a  suit  by  the  United  States  against  individuals. 
United  States  vs.  Hoar,  2  Mason,  311. 

<<  It  has  been  generally  held,  that  the  state  Courts  have  a  concur- 
rent jurisdiction  with  the  federal  Courts,  in  cases  to  which  the  judi- 
cial power  is  extended,  unless  the  jurisdiction  of  the  federal  be  ren- 
dered exclusive  by  the  words  of  the  third  article.  If  the  words, 
<  to  all  cases,'  give  exclusive  jurisdiction  in  cases  affecting  foreign 
ministers,  they  may  also  give  exclusive  jurisdiction,  if  such  be  the 
will  of  Congress,  in  cases  arising  under  the  Constitution,  laws,  and 
treaties  of  the  United  States."    Cohens  vs.  Virginia,  6  Wheat  397. 

It  has  already  been  shown,  that  the  conflict  of  the  law  of  Ala- 
bama with  the  law  of  the  United  States,  covering  this  case,  makes 
the  grant  of  jurisdiction  in  the  latter  to  the  federal  Court  a  grant  of 
exclusive  jurisdiction,  quoad  this  case. 

The  Judiciary  Act  of  the  24th  September,  1789,  in  section  thirty- 
four,  (2  Laws  of  the  United  States,  70,)  declares  that  the  laws  of 
the  several  states,  except  where  the  Constitution,  treaties,  or  sta- 
tutes of  the  United  States  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  law,  in  the 
Courts  of  the  United  States,  in  cases  where  they  apply. 
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The  case  at  bar  is  the  very  exception.  It  is  a  suit  for  which  a 
statute  of  the  United  States  has  *^ otherwise''  provided:  and  far 
'<  otherwise"  than  the  law  of  Alabama  has  done ;  for  the  federal 
law  says  expressly,  that  the  suit  may  be  brought,  and  the  state  law 
says  expressly,  that  the  suit  shall  not  be  brought 

This  thirty-fourth  section  of  the  Judiciary  Act  of  17S9,  has  no 
application  to  the  practice  of  the  Courts,  nor  in  any  manner  calls 
upon  them  to  pursue  the  various  changes  which  may  take  place  from 
time  to  time  in  the  state  Courts,  with  respect  to  their  processes,  and 
modes  of  proceeding  under  them*  United  States  Bank  vs.  Halstead, 
10  Wheat.  54. 

So  far  as  the  act  of  Congress  of  the  8th  May,  1792,  (2  Laws  of 
the  United  States,  299, 300,)  called  the  <'  Process  Act,"  perpetuating 
the  former  act  of  29Ui  September,  1789,  (2  Laws  of  the  United 
States,  72,)  adopts  the  state  laws  as  regulating  the  modes  of  pro- 
ceeding in  suits  at  common  law,  the  adoption  is  expressly  confined 
to  those  in  force  in  September  1789.  The  act  of  Congress  does 
not  recognise  the  authority  of  any  laws  of  this  description  which 
might  be  afterwards  passed  by  the  states.  Wayman  vs.  Southard, 
10  Wheat.  41. 

If  a  state  law  cannot  affect  the  course  of  causes  in  the  federal 
Courts,  after  they  have  passed  to  judgment,  how  can  it  prevent 
them,  when  regularly  prosecuted  under  a  law  of  the  United  States, 
from  passing  the  judgment? 

On  the  second  point  it  was  ai^ed,  that  the  law  of  Alabama  is 
void,  because  it  is  repugnant  to  the  clause  in  the  tenth  section  of  the 
first  article  of  the  Constitution  of  the  United  States,  which  inhibits 
a  state  from  passing  <<any  law  impairing  the  obligation  of  contracts.'' 
This  law  manifestly  impairs  the  obligation  of  a  contract,  because 
it  destroys  the  creditor's  remedy,  in  toto.  It  disables  him  from 
bringing  a  suit  at  all,  and  makes  him  an  outlaw.  See  as  to  this 
point,  Sturgis  vs.  Crowniiishield,  4  Wheat.  122.  McMillan  i;^. 
McNeill,  4  Wheat.  209.  Ogden  va.  Saunders,  12  Wheat  213 
1  Kent's  Com.  419. 

On  the  third  point,  Mr.  Curtis  contended  that,  even  if  the  law  of 
Alabama  be  admitted,  for  the  sake  of  argument,  to  be  valid,  it  is  no 
defence  to  the  action. 

The  words  of  the  law  are,  ^  Nor  shall  any  suit  or  action  be  com- 
menced or  sustained  against  him,  after  the  estate  of  the  testator  or 
intestate  is  represented  insolvent." 

Whether  the  words  <<  commenced"  and  **  sustained"  are,  as  here 
used,  synonymous  or  not,  is  a  question  on  which  philologists  may 
differ.  Dr.  Johnson  gives  seven  definitions  of  the  word  <<  sustain ;" 
the  first  of  which  is,  <<to  bear;  to  prop;  to  hold  up:"  the  second, 
«to  support;  to  keep  firom  sinking  under  evil:"  the  third,  «<  to  main- 
tain; to  keep:"  and  the  fourth,  <<to  help;  to  relieve;  to  assist." 
Mr.  Richardson,  on  the  contrary,  says  that  <<  sustin6re,"  from  which 
he  derives  it,  means,  not  to  hold  up,  but  to  hold  or  keep  under,  as 
well  as  to  support ;  and  defines  ^  sustain"  as  meaning  <<  to  bear  or 
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carry;  to  bear,  to  suffer,  to  endare."  These  are  his  only  senses  of 
the  word;  and  they  coincide  with  the  remaining  three  given  to  it  by 
Dr.  Johnson.  None  of  Richardson's  definitions  of  the  word  <<  sus- 
tain," can,  it  is  clear,  help  out  the  defence,  so  far  as  it  rests  on  that 
word  in  the  law.  It  is  a  word  generally  used  loosely  in  statutory 
and  judicial  language;  and  it  has  even  been  <^ represented"  that  the 
legislature  of  Alabama  is  more  remarkable  than  other  legislatures 
for  critical  elegance  or  precision.  The  probability  is,  that  the  word 
'<  sustained"  was  thrown  into  the  law  in  question  as  a  mere  pleo- 
nasm. If  so,  the  law  prohibits  such  suits  only  against  an  executor 
or  administrator  as  are  commenced  after  the  estate  of  the  testator 
or  intestate  is  represented  insolvent.  Now,  in  the  case  at  bar,  the 
representation  of  insolvency  was  after  the  suit,  instead  of  the  suit 
being  after  the  representation.  The  suit,  therefore,  was  a  proper 
one,  even  under  the  law  of  Alabama. 

But,  let  it  be  conceded  that  the  word  ^'sustained"  has  a  substan- 
tive meaning  in  the  law,  and  bars  actions  properly  <' commenced," 
on  a  representation  of  insolvency  made  <<  pendente  lite ;"  still  the 
law  would  be  inoperative  to  oust  a  juri^iction  which  had  once 
vested.  "  Where,"  says  .Chief  Justice  Marshall,  ^<  jurisdiction  of  the 
federal  Court  has  once  attached,  no  subsequent  change  in  the  rela- 
tion or  condition  of  the  parties  in  the  progress  of  the  cause  will  oust 
the  jurisdiction.  The  strongest  considerations  of  utility  and  con- 
venience require,  that  the  jurisdiction  once  vested,  the  action  of  the 
Court  should  not  be  limited ;  but  that  it  should  proceed  to  make  a 
final  disposition  of  the  subject"  U.  States  vs,  Myers  et  al.  2  Brock. 
C.  C.  Rep.  516. 

This  principle  has  been  repeatedly  announced  by  the  Supreme 
Court  of  the  United  States.  See  Morgan's  heirs  vs.  Morgan,  2  Wheat. 
290.  297.  Mollan  vs.  Torrance,  9  Wheat.  537.  Dunn  vs.  Clarke, 
8  Peters,  1.    Clarke  vs.  Mathewson  et  aL  12  Peters,  164. 

Mr.  Justice  Watne  delivered  the  opinion  of  the  Court 

This  case  has  been  sent  to  this  Court  upon  a  certificate  of  division 
of  opinion  between  the  judges  of  the  Circuit  Court  of  the  Southern 
District  of  Alabama. 

Suydam  and  Boyd,  partners  in  trade,  citizens  of  the  state  of  New 
York,  sue  the  defendants  as  administrators  of  David  Newton,  upon 
a  promissory  note  given  by  the  intestate  to  the  plaintilSf,  dated  New 
York,  September  1st,  1835,  payable  in  twelve  months. 

The  defendants,  as  we  are  left  to  gather  from  a  most  imperfect 
record — for  the  pleadings,  except  the  declaration,  are  not  given — 
plead  in  abatement  of  the  suit,  that  the  estate  represented  by  them 
has  been  declared,  under  proceedings  of  a  statute  of  Alabama,  to  be 
insolvent ;  and  in  such  case,  that  they  are  not  liable  to  be  sued. 

The  judges  of  the  Circuit  Court  were  opposed  in  opinion  upon 
the  question,  <<  Is  the  plea  that  the  estate  of  the  said  deceased  is  in- 
solvent, sufficient  in  law  to  abate  the  said  action?" 

The  statute  of  Alabama  will  be  found  in  Aikin's  Digest  of  the 
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Laws  of  Alabama,  151.  The  second  section  of  it  declares,  that  the 
estates  of  persons  altogether  insolvent  shall  be  distributed  among 
the  creditors  in  proportion  to  the  sums  respectively  due,  after  the 
payment  of  debts  due  for  the  last  sickness  and  necessary  funeral 
expenses.  For  the  purpose  of  ascertaining  such  insolvency,  the 
executor  is  permitted  to  exhibit  to  the  Orphans  Court  an  account 
and  statement  of  the  effects  of  the  estate,  including  in  it  also  the 
lands,  tenements, and  hereditaments  of  the  testator  or  intestate:  and 
if  it  shall  appear  to  the  Orphans  Court  that  such  estate  is  insolvent, 
then,  after  ordering  the  lands,  tenements,  and  hiereditaments  of  the 
testator  or  intestate  to  be  sold,  the  Court  shall  appoint  two  or  more 
commissioners,  with  power  to  receive  and  examine  the  claims  of 
creditors  of  the  estate ;  and  the  commissioners  are  directed  to  give 
notice  of  the  times  and  places  of  their  meeting,  by  notifications  posted 
up  in  such  public  places,  and  in  such  newspapers,  as  the  Orphans 
Court,  or  Chief  Justice  thereof  may  direct.  Six  months,  and  not  more 
than  eighteen  months,  shall  be  allowed  by  the  Court  to  creditors  to 
bring  in  and  prove  their  claims  before  the  commissioners.  The 
commissioners,  at  the  end  of  the  time  limited,  are  to  make  a  report, 
on  oath,  to  the  Orphans  Court,  of  all  the  claims  which  have  been 
laid  before  them,  with  the  sums  allowed  by  them  on  each  respective 
claim.  The  Court  then  shall  order  the  residue  of  the  estate,  personal 
and  real — the  real  estate  being  sold  according  to  law — to  be  paid 
and  distributed  among  the  creditors  whose  claims  have  been  allowed 
by  the  commissioners,  in  proportion  to  the  sums  respectively  due. 
Provision  is  then  made,  either  at  the  instance  of  a  creditor,  or  exe- 
cutor, or  administrator,  either  being  dissatisfied  with  the  report  on  a 
particular  claim,  under  an  order  of  the  Orphans  Court,  to  refer  that 
claim  to  a  Court  of  Referees,  whose  report  upon  it,  when  returned 
to  the  Orphans  Court,  and  approved,  is  declared  to  be  final  and 
conclusive.  And  it  is  further  declared,  that  no  suit  or  action  shall 
be  commenced  or  sustained  against  any  executor  or  administrator, 
after  the  estate  is  represented  insolvent,  except  in  certain  cases  not 
necessary  to  be  now  noticed.  But  the  statute  further  provides  for 
the  liability  of  the  executor  or  administrator  to  the  creditors  for  their 
respective  shares  in  the  distribution;  and  then  declares  that  the 
claims  of  creditors  which  have  not  been  put  before  the  conmiission- 
ers  within  the  time  limited,  or  which  have  not  been  allowed  in  the 
other  modes  directed  by  the  statute,  shall  be  forever  barred ;  unless 
such  creditor  shall  find  other  estate  of  the  deceased,  not  inventoried 
or  accounted  for  by  the  executor  or  administrator,  before  distri- 
bution. 

Is  then  the  insolvency  of  the  estate,  judicially  declared  under  the 
statute,  sufficient  in  law  to  abate  the  suit  of  the  plaintiff? 

We  think  such  an  insolvency  cannot  abate  the  action  upon  which 
this  division  of  opinion  has  been  certified  to  this  Court.  The  statute 
itself  contains  a  provision  which  meets  the  question.  The  sixth 
section  declares  that  ^^all  claims  against  the  estates  of  deceased  per- 
sons shall  be  presented  to  the  executor  or  administrator  within  eigh- 
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teen  months  after  the  same  shall  have  accrued/'  '^  or  withm  eighteen 
months  after  letters  have  been  granted,  and  not  after :  and  all  claims 
not  presented  within  that  time,  shall  be  forever  barred  from  recovery:" 
but  excepts,  among  other  exceptions,  debts  contracted  out  of  Ala- 
bama. Now,  if  an  estate  may  be  declared  insolvent  under  the 
statute,  in  less  than  the  longest  time  allowed  to  creditors  to  present 
their  claims ;  and  creditors,  for  debts  contracted  out  of  the  state,  are 
not  limited  to  that  time  to  present  their  claims ;  it  follows,  as  a  ne- 
cessary consequence,  that  an  estate  having  been  declared  to  be  in- 
solvent within  the  shorter  time,  cannot  exclude  such  creditor  from 
maintaining  a  suit  against  the  executor  or  administrator.  And  in 
cases  of  insolvency,  declared  after  eighteen  months,  creditors  of  debts 
contracted  out  of  the  state  cannot  be  included  in  the  exclusion  from 
the  right  to  sue ;  for  no  time  is  limited  for  such  claims  to  be  pre- 
sented :  and  in  an  action  to  enforce  them,  a  recovery  can  only  be 
prevented  by  such  defences  as  would  prevail  in  any  other  suit. 

We  think  this  a  conclusive  interpretation  of  the  sixth  section; 
and  on  this  ground,  that  the  plea  of  the  estate  being  insolvent  is  not 
sufficient  to  abate  this  action. 

But  if  the  sixth  section  was  not  in  the  statute,  our  opinion  would 
be  the  same,  from  the  rule  which  must  be  applied  to  interpret  such 
a  statute.  Statutes  are  mandatory,  except  of  the  established  rules 
for  the  interpretation  of  them. 

This  is  a  statute  which,  by  the  exemption  it  gives  to  executors 
and  administrators  from  suit,  would  seem  to  imply  a  denial  to  cre- 
ditors of  the  intestate  the  right  to  sue,  without  respect  to  the  foreign 
country  or  state,  in  our  own  Union,  where  the  debt  was  contracted. 
It  is  a  general  statute,  without  a  direct  application  to  contracts  made 
out  of  Alabama ;  and  its  construction  cannot  be  extended  to  such 
contracts.  Ratio  est,  quia  statutum  intelligit  semper  disponere  de 
contractibus  factis  intra  et  non  extra  territorium  suum.  Casaragis 
Disc.  130,  sec.  14 — 16.  20.  29.  A  sovereign  state,  and  one  of  the 
states  of  the  Union,  if  the  latter  were  not  restrained  by  constitutional 
prohibitions,  might,  in  virtue  of  sovereignty,  act  upon  the  contracts 
of  its  citizens,  wherever  made,  and  discharge  them,  by  denying  a  right 
of  action  upon  them  in  its  Courts.  But  the  validity  of  such  contracts 
as  were  made  out  of  the  sovereignty  or  state,  would  exist  and  con- 
tinue everywhere  else,  according  to  the  lex  loci  contractus.  This 
shows  the  reason  for  and  force  of  the  rule  just  given ;  and  it  may  be 
laid  down  as  a  safe  position,  that  a  statute  discharging  contracts  or 
denying  suits  upon  them,  without  the  particular  mention  of  foreign 
contracts,  does  not  include  them. 

We  do  not  mean,  however,  to  decide  this  question  solely  by  the 
interpretation  which  has  been  given  to  the  statute. 

It  may  be  put  upon  other  grounds,  making  our  conclusion  equally 
certain.  They  are  such  as  are  connected  with  the  constitutional 
and  legal  rights  of  the  plaintiflfs  to  sue  in  the  Circuit  Courts  of  thf. 
United  States ;  and  upon  the  law  which  under  our  system  does  ro\ 
permit  an  act  of  insolvency,  completely  executed  under  the  autao 
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rity  of  one  state,  to  be  a  good  bar  against  the  recovery  upon  a  con- 
tract made  in  another  state. 

The  eleventh  section  of  the  act  to  establish  the  Judicial  Courts  of 
the  United  States,  carries  out  the  constitutional  right  of  a  citizen  of 
one  state  to  sue  a  citizen  of  another  state  in  the  Circuit  Court  of  the 
United  States ;  and  gives  to  the  Circuit  Court  "  original  cognisance, 
concurrent  with  the  Courts  of  the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law,  and  in  equity,"  &c.  &c.  It  was  certainly 
intended  to  give  to  suitors  having  a  right  to  sue  in  the  Circuit  Court, 
remedies  coextensive  with  these  rights.  These  remedies  would  not 
be  so,  if  any  proceedings  under  an  act  of  a  state  legislature,  to  which 
a  plaintiff  was  not  a  party,  exempting  a  person  of  such  state  from 
suit,  could  be  pleaded  to  abate  a  suit  in  the  Circuit  Court.  The 
division  of  opinion  too,  as  it  is  presented  in  the  record,  is  brought 
within  the  decisions  of  this  Court,  in  Sturges  vs»  Crowninshield, 
4  Wheat.  128,  and  Ogden  vs.  Saunders,  12  Wheat.  213.  It  must 
be  remarked,  however,  that  the  statute  of  Alabama  is  one  for  the 
distribution  of  insolvent  estates,  not  liable  to  the  objections  of  a  ge- 
neral law;  and  is  only  brought  under  the  cases  mentioned,  by  ap 
attempt  to  extend  its  provisions  to  a  citizen  of  another  state. 

In  Sturges  vs.  Crowninshield,  it  is  said,  <<  Every  bankrupt  or  in- 
solvent system  in  the  world  must  partake  of  the  character  of  a  judi- 
cial investigation.  Parties  whose  rights  are  affected,  are  entitled  to 
a  hearing.  Hence,  any  bankrupt  or  insolvent  system  professes  to 
summon  the  creditors  before  some  tribunal,  to  show  cause  against 
granting  a  discharge  to  the  bankrupt.  But  on  what  principle  can  a 
citizen  of  another  state  be  forced  into  the  Courts  of  a  state  for  this 
investigation  ?  The  judgment  to  be  passed,  is  to  prostrate  his  rights ; 
and  on  the  subject  of  those  rights,  the  Constitution  exempts  him 
from  the  jurisdiction  of  the  state  tribunals,  without  regard  to  the 
place  where  the  contract  may  originate."  In  Ogden  vs.  Saunders : 
**  A  bankrupt  or  insolvent  law  of  any  state,  which  discharges  both 
the  person  of  the  debtor  and  his  future  acquisitions  of  property,  is 
not  a  law  impairing  the  obligation  of  contracts,  so  far  as  respects 
debts  contracted  subsequently  to  the  passage  of  the  law.  But  a  cer- 
tificate of  discharge  cannot  be  pleaded  in  bar  of  an  action  brought  by 
a  citizen  of  another  state,  in  the  Courts  of  the  United  States;  or  of 
any  other  state  than  that  where  the  discharge  was  obtained." 

Though  this  is  a  statute  intended  to  act  upon  the  distribution  of 
insolvent  estates,  and  not  a  statute  of  bankruptcy;  whatever  exemp- 
tion it  may  give  from  suit  to  an  executor  or  administrator  of  an  in- 
solvent estate  against  the  citizens  of  Alabama,  a  citizen  of  another 
state,  being  a  creditor  of  the  testator  or  intestate,  cannot  be  acted 
upon  by  any  proceedings  under  the  statute,  unless  he  shall  have 
voluntarily  made  himself  a  party  in  them,  so  as  to  impair  his  con- 
stitutional and  legal  right  to  sue  an  executor  or  administrator  in  the 
Circuit  Court  of  the  United  States. 

Let  it  then  be  certified  to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Alabama^  as  the  opinion  of  this  Court, 
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that  the  plea  that  the  estate  of  the  decedent  is  insolvent,  is  not  suf- 
ficent  m  law  to  abate  the  plaintiffs'  action. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Alabama,  and  on  the  points  and  questions  on  which  the  judges 
of  the  said  Circuit  Court  were  opposed  in  opinion,  and  which  were 
certified  to  this  Court  for  its  opinion,  agreeably  to  the  act  of  Con- 
gress in  such  case  made  and  provided,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  the  opinion  of  this  Court,  that  <<  the 
pica  that  the  estate  of  the  said  decedent  is  insolvent,  is  not  sufficient 
in  law  to  bate  the  plaintiffs'  action.''  Whereupon,  it  is  now  here 
ordered  and  adjudged  by  this  Court,  that  it  be  so  certified  to  the  said 
Circuit  Court  accordingly. 
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William  A.  Carr,  Appellant,  vs.  Samuel  H.  Duval  and 
OTHERS,  Appellees. 

A  decree  for  a  specific  parlbrmaiice  of  a  oontimct  to  sell  lands,  refused,  because  a  definite 
and  certain  contract  was  not  made ;  and  because  the  party  who  claimed  the  performance 
bad  &iled  to  make  it  definite  and  certain  on  his  part,  by  neglecting  to  communicate  by 
the  return  of  the  mail  conveying  to  him  the  proposition  of  the  vendor,  his  acceptance 
of  the  terms  offered. 

The  case  of  Eliason  w.  Hensbaw,  4  Wheat  226,  cited,  and  the  principles  of  the  deciaion 
re-afiirmed. 

If  it  be  doubtful  whether  an  agreement  has  been  concluded,  or  is  a  mere  negotiation. 
Chancery  will  not  decree  a  specific  performance. 

ON  appeal  from  the  Court  of  Api^als  for  the  Territory  of 
Florida. 

The  case  is  fully  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  by  Mr.  Coxe  and  Mr.  Webster,  for  the 
appellant ;  and  by  Mr.  Jones  and  Mr.  Crittenden,  for  the  appellees. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  Court 
In  October  1825,  William  Harris,  of  Montgomery,  Alabama, 
made  his  will,  devising  to  his  two  sons,  William  and  Stephen,  the 
tract  of  land  in  controversy ;  lying  on  Lake  Jackson,  in  Florida. 
Stephen  and  William,  at  their  father's  death  were  both  minors ;  and 
William  soon  after  died,  leaving  two  brothers  and  three  sisters,  who 
are  his  heirs ;  and  two  of  whom  were  infants  when  this  bill  was 
filed,  and  two  of  them  married  women.  The  land  was  unimproved 
and  undivided.  In  the  fall  of  1835,  William  A.  Carr,  the  com- 
plainant desired  to  purchase  the  land,  and  applied  to  Stephen  W 
Harris  for  the  purpose,  by  letter;  he  Carr,  residing  in  Georgia. 
The  letter  of  Carr,  opening  the  correspondence,  is  not  in  the  record, 
but  the  answer  to  it  is  sufficiently  explanatory.  The  answer  is 
dated  August  17th,  1835;  in  which  Stephen  W.  Harris  says,  his 
father  left  the  land  to  his  young  brother  and  himself,  that  his 
brother  had  died  long  since,  and  he  had  just  come  of  age,  and  was 
entitled  to  half  the  land,  which  could  be  divided  at  any  time ;  <<  and 
my  half,''  says  he,  <^  is  for  sale,  but  it  has  fijrst  to  be  divided ;  my 
price  for  that  is  ten  dollars  per  acre."  ^<  The  remaining  half  is 
owned  by  the  brother  and  sisters  of  said  broiuer,  and  I  believe  they 
nie  willing  to  sell,  and  their  price,  I  expect,  is  ten  dollars.  Before 
any  part  of  the  land,  short  of  the  whole  tract  could  be  sold,  it  would 
first  have  to  be  divided ;  the  whole  could  be  sold  so,  and  our  price 
is  ten  dollars." 

The  next  letter  from  Stephen  W.  Harris  to  complainant,  is  dated 
December  15th,  1835,  acknowledging  the  receipt  of  one  the  day  be- 
fore from  complainant,  requesting  to  be  informed  of  the  quantity  of 
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the  land.  The  answer  stated  it  to  be  two  thousand  one  hundred 
and  thirty-one  and  one-fourth  acres ;  and  proposed  to  take  Carr's 
offer  for  it,  with  interest  on  the  last  note,  having  two  years  to  run. 

On  January  Sd,  1836,  Harris  acknowledged  the  receipt  of  another 
letter  from  Carr,  dated  the  25th  December,  preceding.  "  I  have," 
says  he,  <<come  to  the  determinatibn  to  sell  you  the  land  on  the  terms 
you  mentioned :''  and  then  aska  to  be  informed  when,  and  where 
they  shall  meet  to  make  the  necessary  arrangements. 

The  letter  of  Carr  of  the  25th  December,  referred  to,  offers  to  ex- 
change some  lands  of  his  in  Georgia,  (which,  he  says,  he  had  pre- 
viously described,)  rated  by  him  at  twenty  thousand  dollars,  for  the 
Florida  lands,  he  giving  three  thousand  dollars  difference ;  or,  he 
would  make  the  same  offer  he  bad  previously  done.  What  this 
offer  was,  appears  by  Harris'  letter  of  the  1 6th  January,  1836 ;  and 
as  this  letter  is  the  conclusion  of  the  correspondence,  so  far  as  Harris 
was  concerned,  and  is  the  principal  evidence  relied  on  to  establish 
the  agreement,  it  becomes  necessary  for  the  purposes  of  its  proper 
understanding,  and  to  ascertain  the  sense  in  which  the  parties  un- 
derstood it,  to  set  it  forth,  together  with  the  answers  to  it,  of  the 
3d  and  19th  of  February. 

*^  Montgomery,  January  I6th,  1836. 
"  Mr.  William  A.  Cabr. 

^'  Sir — Yours  of  the  12th  instant,  is  just  received,  and  in  reply 
have  only  to  remark,  that  I  will  accede  to  your  first  proposition,  as 
stated  in  my  last  letter :  that  is,  one-third  cash,  the  balance  in  two 
equal  instalments,  with  a  mortgage  on  the  land — ^the  last  two  pay- 
ments to  be  made  in  cash — and  as  all  the  heirs  live  in  the  neigh- 
bourhood of  this  place,  it  will  be  the  only  place  where  we  can  con- 
veniently meet  to  close  the  bargain.  I  wish  to  know  your  decision 
per  return  mail,  as  I  have  three  other  offers  for  the  land,  and  can 
sell  it  immediately  if  you  do  not  wish  to  take  it.'' 

^  •Athens,  February  3d,  1836. 
**  Mr.  Stephen  W.  Harris. 

«  Dear  Sir — Yours  of  the  16th  January,  I  received  upon  my  re- 
turn from  Augusta,  and,  according  to  your  request,  hasten  to  an- 
swer it,  and,  for  answer,  say,  that  I  am  still  as  desirous  as  ever  of 
taking  the  land,  and  have  considered  myself  bound  to  you  for  the 
money,  and  you  as  equally  bound  to  me  for  the  titles  to  the  land ; 
but  as  there  was  in  my  mind,  at  least,  some  doubt  to  which  of  my 
propositions  you  had  acceded,  I  thought  it  best  to  write  again,  and 
be  definitely  informed  on  that  subject,  for  the  reasons  stated  in  my 
last.  It  will  be  out  of  my  power  to  go  to  Montgomery,  as  my 
family  is  sick:* my  wife,  who  has  been  confined,  took  cold, by  leav- 
ing her  room  too  soon  after  her  confinement,  and  upon  my  arrival 
at  home  found  her  quite  sick ;  although  better,  is  still  too  unwell  for 
me  to  leave  home  just  at  this  time ;  and  our  Court  commencing  here 
•^ext  week,  I  shall  have  to  remain  until  that  is  over :  then  I  am 
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oompelledy  if  my  wife's  health  pennitSy  to  go  immediately  to  Florida, 
as  you  have,  no  doubt,  heard  of  the  distressing  situation  of  the 
country  there  in  consequence  of  the  Indian  hostilities ;  so  you  will 
have  to  get  all  the  parties  interested  in  the  land  together,  which  I 
suppose  you  can  easily  do,  as  you  say  they  all  live  in  the  neigh- 
bourhood, and  have  the  titles  perfected  to  me ;  and  in  doing  so,  the 
titles  must  be  conjointly  by  all  the  heirs  interested  in  the  land,  made 
and  executed ;  and  those  who  have  &milies,  their  wives  must  assign 
over  and  relinquish  their  right  of  dower  to  the  same ;  and  when  it 
is,  that  is,  the  title,  properly  executed,  one  of  you  can  carry  it  or 
send  it  to  me,  or  some  agent  at  Tallahassee,  and  receive  the  first  pay- 
ment for  the  same,  and  my  notes  for  the  balance  of  the  purchase 
money,  and  the  mortgage  on  the  land,  which  suits  me  better  than  per- 
sonal security;  and  in  order  that  the  business  may  be  more  properly 
executed,  yourself  and  Judge  Field  had  better  be  in  Florida,  for  I 
shall  require  the  boundaries  of  the  land  to  be  defined,  so  that  I  may 
know  where  the  land  lies,  and  when  I  am  on  my  own  land;  as  well 
as  avoid  getting  on  any  of  my  neighbour's  land.  Will  you  be 
pleased  to  state  what  are  the  offers  made  you,  and  by  whom,  as  you 
say  in  your  last  letter  you  <'  have  three  other  offers  for  the  land ;"  be 
good  enough  to  state  explicitly  by  whom  they  are  made,  what  is 
the  amount  of  each  offer,  and  the  payments.  I  ask  this  as  it  cannot 
now  make  any  difference  to  you,  as  I  consider  this  matter  closed 
between  us ;  in  other  words,  I  consider  the  trade  as  made  between 
us,  wliich  puts  the  land  entirely  out  of  the  market.  Any  further 
communication  between  us  wiU  have  to  be  sent  to  me  to  Talla- 
hassee, Florida,  as  the  maU  conimunication  between  this  and  Mont- 
gomery, is  so  uncertain,  that  an  answer  would  not  reach  here  until 
I  should  be  gone  to  Florida.  If  you  would  prefer  to  remain  at 
home  until  you  know  certainly  when  I  would  be  in  Florida,  I  will 
write,  on  my  arrival  there,  to  you,  and  inform  you  when  to  meet 
me  or  go  on  there ;  the  latter  plan  will,  perhaps,  be  more  desirable 
to  you.  I  must  here  inquire  if  any  part  of  this  tract  has  been  taken 
off*  or  sold  to  any  person,  as  I  have  understood  by  some  it  con- 
tained two  thousand  three  hundred,  and  by  others,  two  thousand 
four  hundred  acres ;  but  you  always  told  me  in  our  correspondence 
you  would  not  divide  it.  Shall  I  hear  from  you  at  Tallahassee,  as 
an  answer  would  reach  me  there  by  the  time  I  reach  there  ?" 

^^  Macon,  February  19M,  1836. 
«  Mk.  Stephen  W.  Harris. 

"  Dear  Sir — You  will  perceive,  by  the  date  of  my  letter,  I  am 
thus  far  on  my  way  to  Florida,  where,  if  no  accident  prevents,  I 
shall  reach  there  in  the  course  of  five  days  more,  where  I  hope  to 
see  you  and  have  our  business  brought  to  completion,  where  I  can 
pay  you  the  first  payment,  most  of  which  I  have  had  for  some  time, 
and  take  a  title  to  the  land.  I  have  been  delayed  starting  as  early 
as  contemplated,  from  circumstances  entirely  beyond  my  control ; 
but  soon,  now,  I  hope,  I  shall  be  able  to  comply,  on  my  part,  and 
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hope,  ere  this,  you  have  received  my  last  letter,  and  had  the  title 
completed  according  to  directions,  viz.,  to  have  all  the  heirs  interested 
in  the  land  to  join  you  in  the  title,  and  those  who  have  wives,  to 
have  them,  their  wives,  to  assign  over  and  relinquish  dower  to  the 
same ;  and  you  can  start  for  Tallahassee  as  soon  as  you  please.'^ 

The  letter  of  Harris,  when  taken  in  connexion  with  the  former 
letters,  has  no  ambiguity  in  it;  he  was  acting  not  for  himself  only; 
but  his  sisters  and  a  brother,  without  any  express  authority  from 
them;  he  could  have  none  such  from  three  of  the  joint  owners — ^two 
infants  and  one  a  feme  covert. 

There  was  therefore  only  one  probable  way  in  which  the  bargain 
could  be  closed;  that  is,  by  a  title  bond,  or  deed,  on  the  part  of 
Stephen  W.  Harris,  his  brother  and  brother-in-law;  the  married 
adult  sister  joining  in  the  deed,  should  one  be  made,  and  a  cove- 
nant by  others,  as  sureties,  that  the  infant  heirs  should  convey  when 
they  came  of  age.  This  would  have  been  a  very  responsible  sureti- 
ship,  and  not  at  all  likely  to  have  been  undertaken  by  others  than 
the  family  or  neighbours  of  the  parties ;  and  hence,  at  Montgomery, 
was  the  only  place  (in  the  language  of  the  letter  of  the  )6th  Janu- 
ary) where  the  bargain  could  be  conveniently  closed;  indeed,  it  was 
the  only  place  where  there  was  the  slightest  probability  of  closing 
at  all. 

It  is  obvious,  Stephen  W.  Harris  had  carried  on  the  correspond- 
ence upon  his  own  judgment,  without  consultation  with  most  of  the 
other  defendants,  as  to  details ;  under  the  general  understanding  in 
the  family  that  they  would  take  for  their  portion  of  the  land  the 
same  price  he  saw  proper  to  take  for  his.  In  the  correspondence, 
the  price  and  times  of  payment  were  stated ;  and  it  was  required 
that  a  mortgage  should  be  given  on  the  li^nd  for  the  two  last  annual 
instalments;  but  what  other  security  would  be  required  was  left 
open :  so  it  was  left  open,  what  security  would  be  given  to  Carr  for 
the  title.  Where  and  how  it  should  be  made  was  the  great  diffi- 
culty in  closing  the  agreement.  So  far  as  the  infant  sisters  were 
concerned,  it  was  a  difficulty  that  Stephen  W.  Harris  had  probably 
not  seriously  thought  of;  and  was  first  met  with  when  he  set  about 
making  deeds  in  pursuance  of  the  complainant's  letter;  with  which 
Harris  found  it  impossible  to  comply.  He  was  taught  by  experi- 
ence, what  would  at  first  have  prevented  most  men  of  age  and 
business  habits  from  proposing  to  contract  for  the  sale  of  the  lands 
of  infant  sisters,  who  would  probably  marry  before  they  became  of 
age ;  and  if  the  land  should  increase  in  value,  their  husbands  would 
refuse  to  sanction  the  contract 

But  was  the  letter  of  the  16th  of  January  an  agreement  on  behalf 
of  Stephen  W.  Harris  ?  Complainant's  purpose  was  to  establish  a 
cotton  farm,  or  to  procure  lands  fit  for  such  an  establishment  He 
obviously  did  not  wish  to  purchase  lands  in  an  undivided  state;  nor 
did  he  make  any  proposition  to  purchase  Stephen  W.  Harris's  un- 
divided interest;  it  would  have  been  unfit  for  occupation  in  this 
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eondition.  The  proposition  was,  to  purchase  the  whole ;  nor  did 
Stephen  W.  Harris  offer  to  sell  less  than  the  whole,  before  a  parti- 
tion should  be  made  between  him  and  his  sister  and  brother.  The 
idea  of  encumbering  the  title  of  the  latter  with  a  tenant  in  common, 
in  possession,  and  cultivating  the  land  in  an  undivided  state,  was  of 
course  rejected  by  Mr.  Harris :  so  he  distinctly  informed  Mr.  Carr. 

The  idea  of  a  partial  sale  and  purchase  not  entering  into  the  con- 
templation of  either  party,  we  must  construe  the  letter  of  the  16th 
of  January  in  reference  to  this  undoubted  intention.  Mr.  Carr  was 
bound  to  know  that  the  statute  of  frauds  was  in  force  in  Florida, 
and  no  doubt  did  know  the  fact ;  we  take  it  for  granted  he  did,  and 
that  the  agreement  for  the  sale  of  the  land  must  be  in  writing, 
signed  by  the  parties  to  be  charged.  How  then  was  it  possible  he 
could  understand  the  letter  of  the  16th  of  January  to  be  a  complete 
and  concluded  agreement,  even  had  it  been  simply  accepted  ?  He 
is  told,  all  the  heirs  reside  in  the  neighbourhood  of  Montgomery, 
and  in  effect  that  it  is  the  only  place  where  they  can  meet  to  close 
and  conclude  the  bargain.  Now  if  the  bargain  was  already  made, 
as  the  bill  assumes,  why  meet  to  close  it  ?  The  truth  is  prominently 
apparent  from  the  face  of  the  letter,  what  the  intention  of  Harris 
was ;  and  nothing  but  the  serious  aspect  given  to  it  by  the  plead- 
ings ai^d  arguments,  would  have  induced  the  Court  to  explain  this 
note  of  a  few  lines,  which  it  must  be  admitted  is  almost  as  likely  to 
be  obscured  as  elucidated  by  the  attempt.  We  think  no  man  of 
ordinary  capacity  could  have  been  so  far  mistaken  as  to  believe  the 
heirs  of  William  Harris  bound  by  the  letter  of  the  16th  of  January ;  nor 
even  that  Stephen  W.  Harris  was  bound  thereby :  the  object  of  the 
purchaser  and  vendor  being  a  joint  sale,  and  that  only;  the  owners 
of  four-tenths  of  the  estate  being  no  parties  to  the  letter ;  two  of 
them  infants,  and  another  a  married  woman,  who  were  incapable 
of  assent,  and  gave  none  in  fact,  so  far  as  this  record  furnishes  any 
evidence.  We  therefore  think  it  clear  that  this  was  merely  a  treaty 
for  a  sale  and  purchase  of  the  land,  not  perfected  into  an  agree- 
ment; 11  Yes.  599;  and  that  the  letter  does  not  import  to  be  a  con- 
tract   2  Simons  and  Stuart,  194. 

But  suppose  the  letter  of  the  16th  January  had  bound  Stephen  W. 
Harris,  and  if  it  was  possible  under  the  circumstances  to  compel 
him  to  partial  performance  so  far  as  he  had  title;  what  effect  did  the 
letters  from  complainant  to  him  of  the  3d  and  19th  February,  have 
on  that  of  the  16th  January  ? 

On  the  3d  of  February,  nineteen  days  after  the  proposition  was 
made  in  the  letter  of  the  16th  of  January,  (and  which  demanded 
an  answer  by  return  of  mail,)  the  complainant  replied ;  not  that  he 
accepted  the  proposition  as  made ;  (an  indispensable  part  of  which 
was  that  he  should  immediately  come  to  Montgomery,  and  there 
close  the  bargain;)  but  that  his  family  was  sick;  that  he  had  a  Court 
to  attend ;  then,  if  his  wife's  health  permitted,  he  had  to  go  to  Flo- 
rida :  and  of  course,  could  not  come  to  Alabama  at  all ;  and  ^<  so," 
says  he,  <you  will  have  to  get  all  the  parties  interested  in  the  land 
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together,  which  I  suppose  you  can  easily  do,  as  you  say  they  aT« 
live  in  the  neighbourhood,  and  have  the  titles  perfected  to  me ;  and 
in  doing  so,  the  titles  must  be  conjointly  by  all  the  heirs  interested 
in  the  land,  made  and  executed ;  and  those  who  have  families,  their 
wives  must  assign  over  and  relinquish  their  right  of  dower."  And 
then  complainant  instructs  Stephen  W.  Harris  to  send  or  bring  the 
deed  to  Tallahassee,  to  complainant,  or  to  some  agent  of  his.  He 
also  requires,  that  the  boundaries  of  the  land  shall  be  defined ;  and 
concludes  by  asserting  that  he  deems  the  agreement  closed,  and  the 
land  out  of  the  market  The  first  payment  complainant  proposed 
to  make  at  Tallahassee,  in  Florida ;  and  there  to  execute  the  con- 
tract on  his  part,  by  giving  his  notes  for  the  two  remaining  instal- 
ments, and  a  mortgage  on  the  land. 

The  additions  to  this  acceptance  of  the  proposition  of  the  16th 
January,  are  so  numerous  and  important  as  to  hardly  need  com- 
ment ;  when  it  is  recollected  that  complainant  was  dealing  for  the 
property,  in  part,  of  infants  and  married  women. 

It  was  impossible  a  conjoint  deed  could  be  executed :  three  of  the 
parties  had  no  power  to  make  such  a  deed ;  and  complainant  re- 
quired a  conjoint  one  by  all  the  heirs  interested  in  the  land,  and  this 
made  and  executed  before  he  would  undertake  to  comply  with  his 
part  of  the  proposed  agreement.  Furthermore,  it  was  to  be  made 
in  Alabama ;  there  signed,  sealed,  and  witnessed,  and  then  to  be 
delivered  in  Florida. 

The  infants,  of  course,  could  only  act  in  receiving  the  money  by 
guardian ;  of  course,  the  guardian  in  Alabama  might  well  question 
his  authority  in  Florida. 

That  the  land  should  be  defined,  was  also  a  change ;  but  whether 
amounting  to  a  rejection  of  the  proposition  of  the  16th  of  January, 
was  there  no  other  objection  to  the  acceptance,  we  shall  not  stop  to 
inquire. 

But  if  nothing  else  stood  in  the  way,  the  time  of  the  acceptance 
is  conclusive  of  the  complainant's  claim.  The  letter  of  the  16th 
January  desired  an  answer  by  return  of  mail ;  why,  is  distinctly 
stated.  Three  other  propositions  to  purchase  the  land  had  been 
made.  No  answer  came  by  return  of  mail :  and  not  until  twenty 
days  after  was  an  answer  put  in  the  mail ;  and  by  that  the  parties 
were  directed  to  meet  complainant  at  Tallahassee,  not  immediately, 
but  presently,  of  which  he  was  to  give  them  information.  By  the 
terms  of  the  acceptance  the  time  of  meeting  rested  in  the  discre- 
tion of  the  cooQplainant  He  claimed,  by  his  letter  of  the  3d  Feb- 
ruary, the  contract  to  have  been  concluded ;  and,  therefore,  could, 
according  to  his  construction  of  it,  take  his  own  time  to  order  the 
respondents  to  meet  him  in  Florida:  and  by  his  note  of  the  19th 
February,  he  does  give  them  vague  instructions  of  the  time. 

We  think  the  assumption  of  the  complainant  thus  to  construe  his 
acceptance,  utterly  unwarrantable.  The  rule  laid  down  by  this 
Court  in  Eliason  vs,  Henshaw,  4  Wheat.  828,  is,  that  an  offer  of  a 
bargain  by  one  person  to  another,  imposes  no  obligation  upon  the 
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fonneri  unless  it  is  accepted  hy  the  latter,  according  to  the  terms  in 
which  the  offer  is  made ;  and  that  any  qualifications  of,  or  depart- 
ure from  the  terms,  invalidates  the  offer,  unless  the  same  be  agreed 
to  by  the  person  who  made  it.  Until  the  terms  of  the  agreement 
have  received  the  assent  of  both  parties,  the  negotiation  is  open, 
and  imposes  no  obligation  on  either.  The  party  offering  to  sell  or 
buy  has  the  right  to  dictate  the  terms  in  regard  to  the  time  when 
the  proposition  shall  be  accepted,  as  well  as  to  other  material  cir- 
cumstances ;  nor  would  the  Court  be  astute  to  inquire  after  the  rea- 
sons why  a  time  for  acceptance  was  fixed.  The  case  cited  from 
4  Wheaton  is  full  to  this  point  In  the  case  before  the  Court,  the  rea- 
sons lie  at  the  surface.  Three  other  persons  were  offering  to  pur- 
chase, and  it  was  all-important  to  know  the  determination  of  the 
complainant  at  the  earliest  day.  A  stronger  case  for  a  prompt  an- 
swer could  hardly  be  presented.  Nor  do  the  circumstances  set  up 
in  excuse  by  the  complainant,  such  as  the  situation  of  his  family, 
the  necessity  of  attending  a  Court,  or  of  going  to  Florida ;  alter  the 
case.  The  complainant,  Stephen  W.  Harris  dictated,  as  he  had  the 
power  to  do,  an  answer  by  return  of  mail ;  and  if  no  answer  was 
had  by  the  return  of  mail,  he  was  free  to  contract  with  another. 

If  it  be  doubtful  whether  an  agreement  has  been  concluded,  or  is 
a  mere  negotiation.  Chancery  will  not  decree  a  specific  performance; 
the  principle  is  a  sound  one,  and  especially  applicable  in  a  case  like 
this,  where  the  party  attempting  to  enforce  the  contract  has  done 
nothing  upon  it.    Haddleston  vs.  Brisloe,  11  Ves.  522. 

It  is  useless  to  inquire,  in  this  suit,  imder  what  circumstances,  par- 
tial performance,  with  compensation,  could  be  decreed,  as  no  case 
is  presented  for  splitting  up  the  contract  Stephen  W.  Harris  offered 
to  sell  the  whole,  and  complainant  to  buy  the  whole.  Nor  need  we 
inquire  whether  Duval  and  Shepherd  were  innocent  purchasers; 
the  other  defendants  having  had  the  right  to  sell,  Duval  and  Shep- 
herd had  the  right  to  buy,  of  which  the  complainant  had  no  just 
grounds  to  complain. 

We,  therefore,  order  the  decree  to  be  affirmed,  with  costs. 
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112  f      9io;  William  Remington^  Plaintiff  in  error,  vs.  Otho  M.  Linthi- 

cuM|  Defendant  in  error. 

A  lale  of  land  by  the  ahenS,  under  the  laws  of  Maiyland,  aeized  under  a  fieri  facias,  tnn*- 
fere  the  legal  estate  to  the  vendee  by  operation  of  law,  and  does  not  require  a  dierififs 
deed  to  give  it  validity.  But  as  sheriff's  sales  of  lands  are  within  the  statute  of  frauds, 
some  memorandum  in  writing  of  the  sale  is  required  to  be  made.  It  is  immaterial  when 
the  return  to  the  execution  is  made,  provided  it  is  before  the  recovery  in  an  ejectment  for 
the  land  sold,  as  the  sale  must  be  proved  by  written  evidence.  The  sale  passes  the  title^ 
and  the  vendee  takes  it  from  the  day  of  the  sale.  The  evidence  may  therefore  be  pro- 
cured before,  or  at  triaL 

If  property  is  seized  under  a  fieri  facias,  before  the  return  day  of  the  writ,  the  marshal  may 
proceed  to  sell  at  any  time  afterwards,  without  any  new  process  from  the  Court:  as  a 
special  return  on  the  fieri  focias  is  one  of  the  necessary  modes  of  proving  the  sale,  the 
marshal  must  be  authorized  to  make  the  endorsement  afier  the  regular  return  term,  in 
cases  where  the  sale  was  made  afterwards. 

The  return  to  a  fieri  facias,  if  written  on  the  writ,  should  be  so  full  as  to  contain  the  name 
of  the  purchaser,  and  the  price  paid  for  the  property,  or  it  would  not  be  a  sufficient  memo- 
randum of  the  sale,  withm  the  statute  of  frauds :  nor  can  an  imperfect  return  of  a  sale 
be  made  emupHieie  by  a  reference  to  the  private  memorandum  book  kept  by  the  marshal 
of  his  sales ;  as  it  was  not  a  sufficient  memorandum  of  a  sale,  within  tne  statute. 

When  the  deeds  of  the  defendant  in  the  ejectment  have  been  referred  to  by  the  plaiotifE^ 
for  the  sole  purpose  of  showing  that  both  parties  claim  under  the  same  person ;  this  does 
not  prevent  the  plaintiff  impeaching  the  deeds  afterwards  for  fraud. 

IN  error  to  the  Circuit  Court  of  the  United  States,  for  the  county 
of  Washington,  in  the  District  of  Columbia. 

The  defendant  in  error,  Otho  M .  Linthicum,  instituted  an  action 
of  ejectment  in  the  Circuit  Court  of  the  county  of  Washington,  for 
the  recovery  of  certain  real  estate  situated  in  the  county  of  Wash* 
ington,  which  had  been  purchased  by  him  at  a  marshal's  sale,  sold 
under  three  writs  of  fieri  facias,  against  Z.  M.  Offutt;  and  which  the 
defendant  in  the  ejectment  claimed  to  hold  under  a  deed  of  convey- 
ance made  by  Z.  M.  Offutt,  after  the  judgments  on  which  the  pro- 
perty was  sold. 

On  the  trial  of  the  cause,  on  the  fourth  Monday  in  March,  1839, 
the  counsel  for  the  defendant,  in  the  Circuit  Court,  took  three  bills 
of  exceptions  to  the  decisions  of  the  Court,  upon  points  submitted  to 
them;  and  a  verdict  and  judgment  having  been  rendered  for  the  plain- 
tiff in  the  ejectment,  the  defendant  prosecuted  this  writ  of  error. 

The  cause  was  argued  by  Mr.  Brent,  junior,  for  the  plaintiff  in 
error;  and  by  Messrs.  Marbury  and  Coxe  for  the  defendant 

The  first  bill  of  exceptions  stated,  that  on  the  trial  of  the  cause, 
the  plaintiff  offered  in  evidence  the  record  and  proceedings  in  the 
three  cases  of  0.  M.  Linthicum  vs,  Z.  M.  Offutt,  and  then  further 
offered  in  evidence  three  writs  of  fieri  facias,  issued  against  the 
lands  of  said  Offutt ;  which  it  was  admitted  by  the  plaintiff  had  not 
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beeu  returned  to  the  derk's  office  by  the  marshal;  but  were  produced 
on  the  trial  by  the  marshal,  at  the  instance  of  the  plaintiff,  with  the 
written  return  thereon,  as  follows : 

<^  Levied  as  per  schedule ;  property  sold  as  per  return  annexed, 
and  satisfied  pPff  as  per  receipt  on  writ 

'^  Alxzandxr  HuiTTER,  MorshaV* 

^Received  of  Alexander  Hunter,  marshal,  six  hundred  and 
seventy  dollars  and  sixty-six  cents,  in  full  of  this  fi.  fa.  Debt, 
interest  and  costs,  JI670  66.  ^'  0.  M.  Linthicum. 

"January  22d,  1838." 

The  returns  on  the  other  writs  were  the  same  in  effect  and  form. 

And  further  offered  in  evidence  the  schedule  of  the  property  sold, 
describing  the  property  as  follows :  "  Part  of  lot  No.  153,  on  Third 
street,  in  Beatty  &  Hawkins'  addition  to  Georgetown,  beginning 
two  hundred  and  twenty-six  feet  from  Market  street,  thence  running 
east  with  Third  street  thirty  feet,  thence  south  one  hundred  and 
fifty  feet,  thence  west  thirty  feet,  and  thence  to  the  beginning  one 
hundred  and  fifty  feet,  with  Uie  improvements  thereon,  being  a  two 
story  brick  house,  &c." 

And  he  also  offered  in  evidence  the  private  book  of  entries  kept 
by  the  marshal,  of  his  official  sales,  &c.,  in  which  is  the  following 
entry,  made  on  the  13th  of  January,  1838,  by  his  clerk  employed 
in  his  office ;  but  who  was  not  a  deputy  marshal : 

**  Account  of  Sales." 

«  The  property  of  Zachariah  M.  Offutt,  sold  to  satisfy  judicials  to 
November  term,  1837,  No.  65,  66,  and  67,  in  favour  of  Otho  M. 
Linthicum;  also  judicials  No.  355,  to  November  term,  1837,  in  favour 
of  Samuel  Cunningham,  use  of  William  Remington ;  and  struck  off 
as  follows : 

•'January  13th,  1836.  Part  of  lot  No.  153,  in  Beatty  & 
Hawkins'  addition  to  Georgetown,  thirty  feet  front,  with 
the  improvements,  sold  to  Otho  M.  Linthicum  for         -  j!700  00 

Part  of  lot  No.  153,  twenty  feet,  front,  sold  to  Otho  M. 
Linthicum  for  ------    200  00 

j$900  00 
Deduct  expenses  as  follows : 
Printer's  bill,  (Advocate)         -  -  *  7  00 

Marshal's  fee  -  -  -  17  17 


24  41 

2875  59 
23d  Dec.  1837. 
Nett  am't  after  deducting  jl84  for  house  rent        -  -    300  79 


Sale  of  personal  property  sold  2 
Kett  am't  after  deducting  jl84  for  \ 
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AmH  of  ex'tii  and  credited  jud's  No.  65,  to  No- 
vember term,  1837  -  -  -^670  66 
Jud's  No.  66,  do.  do.  credited  with  this  sum   -    505  72 

gl,176  38 

^^  Alexander  Hunter, 

^Marshal,  D.  C." 

And  further  offered  to  prove  that  the  said  entry  was  truly  copied 
from  the  original  memorandum  made  by  the  deputy  marshal  at  the 
time  of  sale,  which  original  paper  was  lost ;  and  that  the  said  entry 
was  made  in  the  said  book,  by  the  said  clerk,  according  to  the  usage 
and  practice  of  the  marshal's  office. 

And  the  plaintiff  further  offered  to  give  in  evidence  a  written  list 
of  said  writs  of  execution,  by  the  said  marshal. 

«  Otho  M.  LiirTHicTTM  ^       ^^  gg  Judicials, 
Zachabiah  M.  Opf^t.  S  November  Term,  1837. 

<'  By  virtue  of  the  said  writ  of  fieri  facias,  to  me  directed,  I  here-* 
by  return  to  the  said  Court  that,  in  pursuance  of  said  writ,  return- 
able to  November  term,  1837,  and  under  the  levy  by  me  made,  as 
per  schedule  returned  with  the  said  writ,  I  did,  after  due  advertise- 
ment thereof,  sell  the  real  property  mentioned  in  said  schedule  and 
appraisement. 

"That  said  sale  was  made,  according  to  law,  on  the  13th  Janu- 
ary, 1838 ;  and  at  said  sale,  Otho  M.  Linthicum,  being  the  highest 
bidder,  became  the  purchaser  of  the  first  of  said  described  pieces  of 
property,  viz. :  the  part  of  lot  No.  153,  in  Beatty  &  Hawkins'  addi- 
tion to  Georgetown,  described  in  said  levy  and  schedule,  for  the 
sum  of  seven  hundred  dollars,  and  the  other  piece  of  property  men- 
tioned in  said  schedule  and  levy,  viz. :  that  part  of  lot  No.  153,  in 
Beatty  &  Hawkins'  addition  to  Georgetown,  therein  described,  for 
the  sum  of  two  hundred  dollars;  and  having,  in  all  respects,  fulfilled 
and  complied  with  the  conditions  of  sale,  and  paid  the  purchase 
money  to  me,  he  became  the  purchaser  thereof.  All  which  I  cer- 
tify, and  return,  this  19th  day  of  April,  in  the  year  1839. 

"A.  Hunter,  Marshal.'* 

Which  return,  it  is  admitted  by  the  plaintiff,  was  not  written  or 
made  out  until  after  the  jury  were  empanelled  in  this  cause;  and  the 
plaintiff  accompanied  his  said  last  mentioned  offer  with  a  prayer  to 
the  Court  to  authorize  said  marshal  to  make  said  written  return  of 
said  writs :  to  the  admissibility  of  all  which  testimony  so  offered, 
and  to  the  granting  of  which  prayer,  the  defendant  objected :  but 
the  Court  overruled  said  objection,  and  authorized  the  marshal  to 
make  said  written  return,  and  admitted  the  said  written  return,  as 
well  as  the  other  testimony  above  offered  by  the  plaintiff,  to  go  in 
evidence  to  the  jury. 
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The  defendant's  second  bill  of  exceptions  was  as  follows : 
The  counsel  for  the  plaintiff,  in  opening  his  case  to  the  jury, 
claimed  title  to  the  premises  in  question  under  a  sale  by  the  marshal 
of  said  premises  under  a  writ  of  fieri  facias,  at  the  suit  of  0.  M. 
Linthicum  vs.  Z,  M.  Offutt,  and  that  said  defendant  claimed  title  to 
same  premises  under  a  conveyance  from  said  Offutt  to  W.  Reming- 
ton, which  said  last  mentioned  deed  would  be  proved  to  be  fraudu- 
lent and  void,  as  against  said  plaintiff.    And  the  counsel  for  the 
defendant  having,  in  his  opening  of  his  cause  to  the  jury,  stated 
that  the  defendant  did  claim  title  under  said  deed  from  Offutt  to 
Remington,  and  the  said  plaintiff  having  offered  the  evidence  men- 
tioned in  the  preceding  bills  of  exceptions,  now,  for  the  purpose  of 
showing  that  said  defendant  claimed  title  under  Offutt,  and  prepara- 
tory to  impeaching  the  same  for  fraud,  gave  in  evidence  the  deed 
from  Z.  M.  Offutt  to  James  Remington,  dated  18th  April,  1835, 
recorded  17th  October,  1835 ;  and  the  deed  from  James  Remington 
to  William  Remington,  dated  16th  October,  1835,  recorded  16th 
April,  1836  ;  and  then  offered  further  to  prove  that  said  last  men- 
tioned deeds  were  fraudulent  and  void  as  against  said  plaintiff:  to 
the  admissibility  of  which  said  evidence,  the  defendant  objected. 
The  defendant's  third  bill  of  exceptions  was  the  following : 
The  plaintiff,  in  addition  to  the  evidence  contained  in  the  aforego- 
ing bUls  of  exceptions,  offered  evidence  tending  to  prove  that  the 
conveyance  from  Z.  M.  Offutt  to  James  Remington  was  fraudulent 
as  against  the  plaintiff's  lessor :  and  the  defendant  then  offered  evi- 
dence tending  to  prove  that  the  said  mentioned  conveyance  was  fair 
and  bona  fide,  and  for  a  valuable  consideration,  and  not  intended  to 
hinder,  delay,  or  defraud  the  said  plaintiff's  lessor:  and  then  moved 
the  Court  to  instruct  the  jury  that,  upon  the  evidence  offered  by  the 
plaintiff],  if  believed  by  them,  he  is  not  entitled  to  recover :  which 
instruction  the  Court  refused  to  give. 

Mr.  Brent,  junior,  for  the  plaintiff  in  error,  contended  that  to 
entitle  the  plaintiff  below  torecover,  he  must  show  a  title  to  the  lot 
of  ground  in  Offutt,  and  that  this  title  is  in  him  legally,  not  equitably. 
2  Phil.  Evid.  204.  The  legal  title  must  be  in  the  plaintiff  when 
the  ejectment  is  brought,  and  this  on  the  day  the  demise  is  Isdd. 
2  Maul  and  Selw.  446.  5  Harr.  and  Johns.  173.  3  Harr.  and 
Johns.  19.  8  Peters,  318.  The  plaintiff  below  traced  no  title  in 
Offutt,  but  gave  in  evidence  the  deed  from  Offutt  to  James  Rem- 
ington, and  the  deed  from  James  Remington  to  William  Reming- 
ton ;  thus  using  these  conveyances  for  the  purpose  of  exempting 
himself  from  proof  of  title  in  Offutt,  by  showing  that  both  parties 
to  the  ejectment  claimed  from  the  same  person.  The  plaintiff  be- 
low, in  opposition  to,  and  inconsistent  with  these  deeds,  thus  useu  by 
himself,  denies  their  validity  to  give  a  title  to  the  defendant ;  thus 
assailing  his  own  evidence.  This  is  in  direct  opposition  to  the  rule 
of  law,  that  a  party  cannot  impeach  his  own  evidence.  If  the  deed 
was  void  for  fraud,  then  the  party  alleging  the  fraud  cannot  set  up 
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the  deed  for  any  purpose ;  if  be  claims  a  benefit  from  it,  he  cannot 
impeach  it. 

The  question  presented  on  the  first  bill  of  exceptions  is,  whether 
the  Court  erred  in  allowing  the  marshal  to  make  out  his  return  to 
the  execution,  after  the  jury  were  sworn  to  try  the  cause  ? 

It  is  submitted  to  the  Court,  that  the  plaintiff  in  ejectment  should 
have  a  title  at  the  time  of  the  demise  laid  in  the  declaration.  A  pur- 
chaser at  a  sheriff's  sale,  must  show  a  title  in  the  defendant,  under 
whom  he  claims.  2  Phil.  Evid.  204.  Binney  vs.  The  Chesa- 
peake and  Ohio  Canal,  8  Peters,  218.  3  Ilarr.  and  Johns.  19. 
5  Harr.  and  Johns.  173. 

If  this  is  the  law,  the  plaintiff  below  must  fail.  He  did  not 
show  title  in  Offutt ;  he  only  showed  a  judgment  and  executions 
against  him. 

The  returns  to  the  executions  were  made  out  after  the  trial  of 
the  cause  had  commenced.  Did  the  Court  err  in  allowing  the 
marshal  to  make  the  return,  when  it  was  made  in  this  case  ? 

It  was  not  an  amendment,  but  was  an  original  return ;  none  had 
been  made  before,  there  was  nothing  to  amend  by.  And  if  it  was 
an  amendment,  it  was  not  made  in  time.  2  Harr.  and  Gill's  Rep. 
637.  The  Courts  of  Maryland  have  sustained  motions  to  quash 
writs  of  execution,  for  want  of  sufficient  returns.  There  is  no  case 
in  which  an  amendment  has  been  allowed,  to  the  extent  of  the  re- 
turn made  by  the  marshal  in  this  case. 

The  great  question  in  the  case  is,  could  the  plaintiff  below,  on 
the  whole  evidence,  recover  ?  He  did  not  show  a  legal  title  at  the 
time  when  the  suit  was  brought.  The  return,  even  if  made  in  pro- 
per time,  is  not  a  legal  title ;  no  deed  for  the  property  was  executed 
by  the  marshal.  A  purchaser  at  a  sheriff's  sale  must  show  a  deed 
from  the  sheriff,  or  a  memorandum,  admitted  to  be  equivalent  to  a 
deed,  to  take  the  case  out  of  the  statute  of  frauds.  1  Harr.  and 
Johns.  451.  6  Harr.  and  Johns.  204.  5  Harr.  and  Johns.  203.  It 
is  admitted  that  if  a  deed  had  been  executed,  there  would  be  no 
necessity  for  a  return  by  the  marshal.  The  deed  would  be  suffi- 
cient.    1  Harr.  and  Gill.  438 — 448.    5  Gill,  and  Johns.  206. 

Have  the  Courts  of  Maryland  decided  that  a  mere  private  note 
or  memorandum  in  writing,  by  a  sheriff,  will  be  sufficient  to  main- 
tain an  action  ?  This  would  be  contrary  to  the  statute  of  frauds. 
Cited  Sugden  on  Vendors,  63.  2  Caines'  Cases  in  Error,  61.  The 
case  in  4  Wheat.  63,  is  not  at  variance  with  these  principles. 

The  uncertainty  in  the  description  of  the  property,  in  the  declara- 
tion in  the  ejectment,  cannot  be  allowed.  Great  strictness  is  in- 
sisted upon  in  the  description  of  the  property  sought  to  be  recovered. 
Possession  of  the  property  is  to  be  given  according  to  this  descrip- 
tion. The  defect  of  the  description  in  this  case,  is  manifest  No 
one  could,  with  it,  find  the  property. 

Messrs.  Marbury  and  Coxe,  for  the  defendant. 

In  the  Circuit  Court  the  plaintiff  produced  all  the  law  requires. 
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to  sustain  his  title  under  the  sale  by  the  marshal  1.  An  existing 
judgment.  2.  A  fieri  facias.  3.  A  levy  on  the  property.  4.  A 
sale  by  virtue  of  the  execution  and  levy.  To  prove  the  sale,  be 
offered  the  book  kept  by  the  marshal  in  which  he  made  entries  of 
his  official  sales,  and  the  return  of  the  writs  of  execution.  To  the 
admissibility  of  all  this  evidence,  the  defendant,  in  the  Circuit  Court, 
objected. 

The  objection  to  the  first  bill  of  exceptions  is,  as  to  its  generality. 
There  is  a  denunciation  of  the  whole  of  the  evidence  of  the  plain- 
tiff, and  yet  it  cannot  be  doubted  that  a  large  portion  of  it  was  far 
from  exception.  It  was  the  duty  of  the  party  who  took  the  excep* 
tion,  to  point  out,  particularly,  that  which  was  its  object  Moore  vs. 
The  Bank  of  the  Metropolis,  13  Peters,  310. 
•  As  to  the  objection  to  the  introduction  of  the  return  of  the  mar- 
shal after  the  trial  had  commenced,  it  is  submitted,  that  the  return 
was  of  no  importance.  The  title  of  the  plaintiff  below,  as  pur- 
chaser at  the  marshal's  sale,  was  complete  when  the  sale  took 
place.  This  point  was  determined  in  the  case  of  Wheaton  vs.  Sex- 
ton, 4  Wheat.  503 ;  the  Court  having  decided,  that  "  it  was  im- 
material whether  the  writs  were  returned  or  not ;  the  purchaser 
took  his  title  from  the  sale." 

The  particular  evidence  objected  to,  was  the  entry  in  the  mar- 
shal's book  of  sales ;  and  the  marshal's  return  to  the  execution. 

But  it  has  been  shown  from  the  authority  cited,  and  others  can 
be  adduced,  that  to  give  a  title,  a  return  is  not  required.  The  pro- 
perty of  the  defendant  is  transferred  to  the  purchaser  by  operation 
of  law,  and  no  further  act  of  the  officer  is  required.  Boring  vs. 
Lemmon,  5  Harr.  and  Johns.  223.  Barney  vs.  Patterson,  6  Harr. 
and  Johns.  204.    Barnes  on  Sheriff,  262. 

The  entry  in  the  book  of  the  marshal  was  not  offered  as  the 
evidence  of  title,  but  to  prove  the  sale ;  and  for  this  purpose  there 
was  no  objection  to  it  So  also  was  the  return  on  the  execution. 
They  supplied  the  requisitions  of  the  statute  of  frauds. 

In  the  case  of  Fenwick  vs.  Floyd,  1  Harr.  and  Johns.  174,  it 
was  held,  that  a  sheriff's  sale  might  be  proved,  1.  By  the  deed  of 
the  sheriff;  or,  2.  By  the  return  of  the  sheriff  on  the  fieri  facias ;  3. 
By  a  memorandum  of  the  sale,  to  take  the  case  out  of  the  statute  of 
frauds.  Cited  also,  6  Gill  and  Johns.  306.  The  marshal  made  no 
deed  in  this  case,  and  the  return  is  sufficient 

The  only  objection  which  has  any  apparent  force,  is  to  the  time 
when  the  return  was  made.  But  no  rule  of  law  is  known,  which 
prescribes  the  time  within  which  the  return  shall  be  made ;  provided 
it  is  made  before  the  writ  leaves  the  hands  of  the  officer,  and  the 
return  is  made  to  the  clerk  of  the  Court 

,  If  the  return  was  necessary  to  complete  the  title  of  the  purchase), 
It  ought  to  be  made  before  suit  is  brought  by  the  purchaser  of  the 
property,  since  the  plaintiff  in  such  a  suit  must  have  the  title  before 
he  commences  his  action.  But  this  is  not  the  law.  In  this  case  the 
marshal  had  retained  possession  of  the  writs,  he  had  not  endorsed 
h2  12 
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on  them  his  return,  before  they  were  offered  in  eridence ;  he  Wi  s 
required  to  make  the  return,  and  he  did  so ;  and  this  is  in  con- 
formity with  the  decisions  in  the  Courts  of  Maryland.  2  Gill,  and 
Johns.  359.  In  this  case  the  Court  held,  ^^  that  it  was  not  necessary 
that  the  return  should  be  endorsed  on  the  writ,  or  the  deed  of  the 
sheriff  executed  at  the  time  of  the  sale.'' 

If  the  return  is  insufficient,  the  entry  in  the  marshal's  sales  book 
supplies  die  deficiency  It  was  proved  that  the  entry  was  accord- 
ing to  the  usage  and  practice  of  the  officer;  that  it  was  made  in  a 
book  kept  for  the  purpose,  and  by  the  clerk  of  the  marshal ;  and 
that  it  was  tnily  made  from  an  original  memorandum,  made  by  the 
deputy  marshal  at  the  time  of  the  sale,  which  memorandum  is  lost. 
This  is  as  good  evidence  as  in  the  absence  of  the  lost  memorandum 
can  be  required. 

The  entries  contain  all  that  is  essential — all  that  can  be  required: 
the  name  of  the  purchaser;  the  price  for  which  the  lot  sold;  with 
such  a  description  of  the  property,  connected  with  the  schedule,  as 
gave  it  entire  certainty. 

As  to  the  second  bill  of  exceptions,  taken  by  the  defendant  in  the 
Circuit  Court,  it  was  said,  the  deed  from  Offutt,  the  defendant  in  the 
execution,  was  offered,  with  a  notice  of  intention  to  impeach  their 
validity  as  against  the  title  of  the  plaintiff  under  the  sale ;  and  ex- 
clusively to  show,  that  both  the  parties  in  the  ejectment  claimed 
title  from  Offutt  The  title  in  Offutt  could  have  been  proved  by 
another  course,  but  this  was  the  most  ready  mode  of  establishing  it 
as  between  the  parties  in  the  Circuit  Court  It  was  competent  to 
introduce  the  deed ;  and  then  to  show  that  the  judgments  under 
which  the  plaintiff  below  claimed  were  earlier  thsun  the  date  of  the 
deed. 

The  third  exception  by  the  plaintiff  in  error,  was  to  the  introduc- 
tion and  effect  of  conflicting  testimony.  It  is  sufficient  to  remark, 
that  this  testimony  was  properly  left  to  the  jury. 

Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment  brought  by  Linthicum  against 
Remington,  in  the  Circuit  Court  for  Washington  county,  in  the  Dis- 
trict of  Columbia,  to  recover  part  of  lot  No.  153,  in  Beatty  and 
Hawkins'  addition  to  Georgetown. 

It  seems  that  a  certain  Zachariah  M.  Offutt,  of  the  said  county, 
was  the  owner  of  the  property  in  question ;  and  being  indebted  to 
Linthicum  in  three  several  sums  of  money,  actions  were  brought  by 
the  latter  upon  those  claims,  in  the  year  1836.  Judgments  were 
obtained,  in  due  course  of  law;  and  executions  against  the  property 
of  the  defendant  were  issued  upon  each  of  them,  returnable  to  No- 
vember term,  1837,  of  the  said  Court.  Upon  each  of  these  writs  of 
fieri  facias  the  marshal  seized  the  property  which  is  now  in  question, 
and  sold  it  at  public  sale,  on  the  13th  of  January,  1838 ;  and  at  this 
sale  Linthicum  was  the  highest  bidder,  and  became  the  purchaser. 

In  1835,  before  the  institution  of  any  of  the  above  mentioned 
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suits,  Offutt,  by  deed  duly  executed,  conveyed  this  property  to  James 
Remington,  who  in  the  same  year  conveyed  it,  in  like  manner,  to 
William  Remington,  the  plaintiff  in  error. 

Linthicum,  having  purchased  of  the  marshal,  as  before  mentioned, 
brought  an  ejectment,  in  February,  1838,  against  William  Reming- 
ton, who  was  the  tenant  in  possession.  The  case  came  on  for  trial 
at  March  term,  1839,  and  the  judgment  of  the  Circuit  Court  being 
in  favour  of  the  plaintiff,  the  defendant  brought  the  writ  of  error 
which  is  now  before  us. 

Three  bills  of  exception  were  taken  at  the  trial,  but  the  principal 
and  most  important  question  arises  on  the  first.  It  appeared  that 
the  writs  of  fieri  facias,  herein  before  mentioned,  had  not  been  re- 
turned to  the  Court,  but  had  remained  in  the  possession  of  the  mar- 
shal, and  were  produced  by  him  at  the  trial,  after  the  jury  were 
sworn.  The  plaintiff  offered  these  writs  in  evidence,  together  with 
the  endorsements  upon  them,  and  also  a  schedule,  in  the  usual  form, 
of  the  property  seized ;  and  a  particular  account  of  its  sale,  as  entered 
in  a  book  kept  by  the  clerk  of  the  marshal  for  such  purposes.  It  is 
however  unnecessary  to  state  the  contents  of  those  endorsements, 
and  of  the  said  account,  because  the  opinion  of  this  Court  does  not 
turn  upon  them. 

In  addition  to  these  papers,  the  plaintiff  offered  in  evidence  a  spe- 
cial return  of  the  said  writs  by  the  marshal,  which  return  it  was 
admitted  was  not  written  until  after  the  jury  were  empanelled ;  and 
the  plaintiff  accompanied  this  offer  with  a  prayer  to  the  Court  to 
authorize  the  marshal  to  make  such  written  return. 

The  return  thus  offered  bears  date  April  19th,  1839,  which  is  the 
term  at  which  the  ejectment  was  tried  in  the  Circuit  Court.  It  states, 
that  the  fieri  facias  was  levied  on  this  property;  that  it  was  duly 
advertised,  and  sold  according  to  law ;  states  the  day  of  the  sale ; 
that  Linthicum  being  the  highest  bidder,  became  the  purchaser; 
states  the  price  at  which  he  bought ;  that  he  had  paid  the  purchase 
money,  and  fulfilled  the  conditions  of  the  sale.  This  return  refers 
to  the  schedule  of  the  property  seized,  and  returned  with  the  writ ; 
in  which  the  lot  in  question  is  described  by  abuttals  with  sufficient 
precision.  To  the  admission  of  all  or  any  of  this  evidence,  the  de- 
fendant objected;  but  the  objection  was  overruled  by  the  Court,  and 
the  evidence  admitted :  and  this  forms  the  first  exception. 

The  evidence  stated  in  this  exception  was  offered  by  Linthicum, 
in  order  to  show  a  legal  title  in  himself  at  the  commencement  of  the 
suit ;  and  undoubtedly  such  a  title  must  be  shown  by  the  plaintiff 
in  ejectment,  and  he  cannot  recover  upon  a  title  acquired  pending 
the  action.  In  deciding  upon  the  admissibility  of  this  evidence,  for 
the  purpose  for  which  it  was  offered,  we  must  of  course  be  governed 
by  the  laws  of  Maryland,  as  far  as  we  can  gather  them  from  the 
decisions  of  her  Courts ;  because  the  property  in  question  is  situated 
in  Washington  county,  in  this  District,  where  the  laws  of  Maryland, 
as  they  existed  at  the  time  jurisdiction  was  assumed  by  Congress, 
have  been  adopted. 
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In  the  case  of  Boring's  lessee  vs.  Lemmon,  5  Harr.  and  Johns 
Rep.  225y  the  Court  of  Appeals,  of  Maryland,  held  that  the  sale  of 
land  by  the  sheriff,  seized  under  a  fieri  &cias,  transferred  the  legal 
estate  to  the  vendee,  by  operation  of  law ;  and  that  a  deed  from 
the  sheriff  was  not  necessary. 

The  authority  of  this  case  is  recognised  in  Barney's  lessee  vs. 
Patterson,  6  Harr.  and  Johns.  Rep.  204 ;  in  which  the  Court  say, 
<'  it  is  not  the  return  of  the  officer  that  gives  title  to  purchaser,  but 
the  previous  sale."  But  they  then  proceed  to  qualify  in  some  mea- 
sure the  general  expressions  used  in  Boring's  lessee  vs.  Lemmon,  and 
declare  that  sheriffs'  sales  of  land  are  within  the  statute  of  frauds,  and 
that  some  memorandum  in  writing  is  necessary  to  be  made ;  and 
they  recommend,  for  the  safety  of  purchasers,  that  in  addition  to  a 
deed  from  the  officer,  there  should  be  a  special  return  of  the  execu- 
tion, particularly  describing  the  premises,  and  setting  out  the  name 
of  the  purchaser :  either  of  which,  (the  deed  or  the  special  return,) 
the  Court  say,  ^^  though  not  operating  to  pass  the  title,  would  be  safe 
and  competent  evidence  of  the  sale." 

The  chief  objection  to  the  special  return  made  by  the  marshal  in 
this  case,  is,  that  it  was  not  made  before  the  suit  was  brought ;  and 
is  not  therefore  admissible  to  show  title  at  the  commencement  of  the 
suit.  This  objection  rests  upon  the  hypothesis  that  a  deed  from  the 
marshal,  or  a  special  return  upon  the  execution,  was  necessary  to 
perfect  the  title  of  the  vendee.  But  the  Court  of  Appeals  of  Mary- 
land, in  the  two  cases  above  referred  to,  have  decided  that  neither 
the  return  nor  the  deed  pass  the  title ;  that  they  are  nothing  more 
than  evidence  of  the  sale;  and  that  it  is  the  sale  which  transfers  the 
title,  by  operation  of  law.  It  would  seem  to  follow  from  these 
decisions,  that  it  cannot  be  material  at  what  time  this  evidence  is 
obtained.  He  cannot  recover  without  it,  because  the  sale  being 
within  the  statute  of  frauds,  it  must  be  proved  by  written  evidence. 
But  whenever  this  evidence  is  obtained,  it  proves  the  previous  sale 
by  the  officer :  and  as  it  is  the  sale  that  passes  the  title,  the  vendee 
must  take  it  from  the  day  of  the  sale.  The  evidence  may  be  pro- 
cured, therefore,  before  or  after  suit  brought ;  or  before  or  after  the 
jury  are  sworn  in  the  trial  of  the  ejectment.  And  the  special  return 
of  the  marshal,  in  the  case  before  us,  made  at  the  time  of  the  trial, 
was  admissible  in  evidence ;  for  when  thus  made,  it  related  back  to 
the  sale,  and  proved  the  title  to  be  good  from  that  day.  The  return 
is  also  sufficiently  special,  and  complies  with  the  statute  of  frauds. 

Neither  is  there  any  objection  to  the  time  at  which  this  execution 
was  actually  returned  to  the  Court.  It  is  true  that  it  was  made  re- 
turnable, on  the  face  of  it,  to  November  term,  1837.  But,  if  pro- 
perty, real  or  personal,  is  seized  under  a  fieri  facias,  before  the  re- 
turn day  of  the  writ ;  the  marshal  may  proceed  to  sell,  at  any  time 
afterwards,  without  new  process  from  the  Court.  And  as  a  special 
return  on  the  fieri  facias  is  one  of  the  modes  of  proving  the  sale, 
and  securing  the  title  of  the  purchaser ;  the  marshal  must  be  au- 
thorized to  make  the  endorsement,  after  the  regular  return  term,  in 
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cases  when  the  sale  was  made  afterwards.  In  this  case  the  execu- 
tions had  never  been  returned ;  they  were  still  in  the  possession  of 
the  marshal ;  and  the  return  at  first  endorsed  on  them,  was  still  in 
his  power :  and  if  he  believed  it  not  correct,  or  not  sufficiently  par- 
ticular, he  had  a  right  to  change  it.  His  return,  when  thus  made, 
was  under  his  oath  of  office ;  and  he  was  equally  responsible  for  it 
as  if  it  had  been  made  on  the  return  day  named  in  the  writ  itself. 
And  as  the  executions  in  question  had  not  before  been  returned  to 
the  Court,  we  do  not  think  that  any  leave  was  necessary  in  order  to 
authorize  the  special  endorsement  made  upon  them. 

We  have  said  nothing  of  the  short  returns  endorsed,  in  the  first 
instance,  on  these  executions ;  nor  of  the  accounts  of  sales  contained 
in  the  marshal's  private  book  of  accounts ;  because  the  returns,  as 
first  written,  did  not  name  the  purchaser,  nor  state  the  price  paid 
for  the  property  5  and  were,  consequently,  not  of  themselves  such 
written  evidence  as  would  satisfy  die  statute  of  frauds.  Nor  can 
they  be  made  better  by  reference  to  the  memorandum  of  the  sales 
in  the  private  book  accounts  of  the  marshal,  which  certainly  was 
not  that  kind  of  written  evidence  of  the  contract  of  which  Linthi- 
cum  could  avail  himself,  in  order  to  avoid  the  operation  of  the 
statute  of  frauds.  We  place  the  decision  upon  the  special  return 
before  mentioned. 

The  second  exception  may  be  disposed  of  in  a  few  words.  In 
order  to  supersede  the  necessity  of  tracing  a  title  regularly  from  the 
state,  the  plaintiff  read  in  evidence  the  deed  from  Offutt  to  James 
Remington  and  from  James  Remington  to  William  Remington, 
herein  before  mentioned ;  for  the  purpose  of  showing  that  the  de- 
fendant in  ejectment,  William  Remington,  claimed  title  under  the 
said  Offutt.  And  then  offered  further  to  prove  that  the  said  deeds 
were  fraudulent  and  void,  as  against  him  the  plaintiff.  This  last 
mentioned  evidence  was  objected  to  by  the  defendant,  but  admitted 
by  the  Court;  and  we  think  rightly  admitted.  The  deeds  were 
read  by  the  plaintiff  to  show  that  Remington  claimed  under 
Offutt,  but  not  to  show  that  he  was  a  bona  fide  purchaser.  And 
when  he  afterwards  offered  evidence  to  prove  that  these  deeds 
were  fraudulent,  there  was  nothing  in  this  offer  inconsistent  or  in- 
compatible with  what  he  had  before  endeavoured  to  establish  by 
the  production  of  these  deeds.  The  third  and  last  exception  has 
not  been  much  pressed  here,  and  certainly  in  the  manner  in  which 
the  point  is  here  stated,  there  is  nothing  for  this  Court  to  act  upon. 
The  exception  states  generally,  that  the  plaintiff  offered  evidence 
tending  to  prove  that  the  conveyance  from  Offutt  to  James  Reming- 
ton, was  fraudulent  as  against  the  plaintiff;  and  that  the  defendant 
offered  evidence  tending  to  prove  the  contrary ;  and  then  moved 
ihe  Court  to  instruct  the  jury,  that  upon  the  evidence  offered  by  the 
plaintiff,  if  believed  by  them,  he  was  not  entitled  to  recover ;  which 
instruction  the  Court  refused.  No  part  of  the  evidence  given  by 
the  plaintiff  to  establish  the  fraud,  nor  any  given  by  the  defendant 
to  rebut  it,  is  stated  in  the  exception.    It  is  impossible  to  say  that 
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the  Circuit  Court  were  in  error,  when  we  have  none  of  the  facts 
before  us  upon  which  their  opinion  was  given.  Indeed,  from  the 
manner  in  which  the  testimony  is  referred  to  in  the  exception,  it 
would  seem  that  the  question  was  rather  one  of  fact  than  of  law ; 
and  that  it  was,  therefore,  properly  left  to  the  jury. 

An  objection  has  also  been  taken  to  the  declaration,  upon  the 
ground  that  the  property  sued  for  is  not  described  in  it  with  suffi- 
cient precision.  It  is  described  as  <^  all  that  lot,  piece,  or  parcel  of 
land,  lying,  and  being  in  Georgetown,  aforesaid,  being  that  part  of 
lot  number  one  hundred  and  fifty-three,  in  Beaty  and  Hawkins' 
addition  to  Georgetown,  aforesaid,  which  is  bounded  as  follows,  to 
wit'' — and  the  declaration  then  proceeds  to  set  out  its  abuttals. 
Undoubtedly,  it  has  often  been  decided  in  Maryland,  that  a  decla- 
ration for  a  part  of  a  tract  of  land  by  its  name  only,  or  for  part  of 
a  lot  in  a  town,  by  its  number  only,  without  setting  out  the  lines  or 
boundaries,  is  too  uncertain;  and  that  an  action  cannot  be  supported 
upon  such  a  declaration.  But  this  case  does  not  come  within  these 
decisions,  because  the  vague  and  imperfect  description  objected  to,  is 
immediately  followed  in  the  declaration  by  a  particular  description 
by  lines  and  boundaries.  It  is  said,  however,  that  this  description 
is  also  too  vague  and  uncertain,  and  that  the  property  is  not  suffi- 
ciently identified  by  abuttals,  set  out  in  the  declaration.  We  think 
otherwise.  The  description  of  the  premises  appears  to  us  to  be 
sufficient,  and  we  perceive  no  objection  on  that  score,  which  ought 
to  have  prevented  the  plaintiff  in  the  Court  below  from  sustaining 
his  action. 

The  judgment  of  the  Circuit  Court  is,  therefore,  affirmed. 
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Fetsh  E.  Frsvall,  Appellant,  vs.  Fhanklin  Bache,  Adminis- 

TBATOB  OF  JoHN  DabADIE,  DECEASED,  ApPELLEE. 

A  daim  for  the  lam  awarded  by  the  commuaonen  niider  the  treaty  of  indemnity  with 
France  of  July  fourth,  1831. 

The  powers  and  daties  of  the  comnuMonen  under  the  treaty  of  indemnity  with  France, 
were  the  same  as  those  which  were  exercised  under  the  treaty  with  Spain,  by  which 
Florida  was  ceded  to  the  United  States ;  as  decided  in  the  cases  of  Comegys  t».  V asse, 
1  Peters,  213,  and  Sheppaid  V8,  Taylor  and  others,  6  Petera,  710.  There  is  a  difference 
in  the  words  used  in  the  Treaty  and  Act  of  Congress,  when  defining  the  powers  of  the 
Board  of  Commissioners ;  but  they  mean  the  same  thing.  The  rules  by  which  the  Board 
acting  under  the  French  treaty  is  directed  to  govern  itself  in  deciding  the  cases  that  come 
before  it,  and  the  manner  in  which  it  is  constituted  and  organized,  dbow  the  purposes  for 
which  it  was  created.  It  was  established  for  the  purpose  of  deciding  what  daims  were 
entitled  to  share  in  the  indemnity  provided  by  the  treaty ;  and  they  of  course  awarded 
the  amount  to  such  peison  as  appeared  from  the  papers  before  them  to  be  the  rightful 
claimant  But  there  is  nothing  in  the  frame  of  the  Uw  establishing  the  Board,  or  in  the 
manner  of  constituting  and  organizing  it,  which  would  lead  to  the  inference  that  larger 
powers  were  intended  to  be  given  than  those  conforred  on  the  omimissioners  under  the 
Florida  Treaty. 

ON  appeal  from  the  Circuit  Court  of  the  United  States  for  Wash- 
ington county,  District  of  Columbia. 

This  case  was  argued  by  Mr.  Coze,  for  the  appellant ;  and  by 
Mr.  Key,  for  the  appellee. 

Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court 

This  case  comes  before  this  Court  upon  an  appeal  from  the  Cir- 
cuit Court  for  the  District  of  Columbia. 

The  controversy  has  arisen  out  of  the  shipment  of  a  cargo  of  cot- 
•ton,  indigo,  and  coffee,  made  in  the  fall  of  1809,  in  the  brig  Spencer, 
from  Philadelphia  to  St.  Sebastians,  or  Port  Passage.  The  vessel 
duly  arrived,  and  discharged  her  cargo.  She  was  afterwards  seized, 
and  the  cargo  sequestrated  by  the  French  government  In  the  fol- 
lowing year,  the  vessel  was  liberated,  and  returned  to  the  United 
States:  but  the  cargo  was  never  restored. 

The  cargo  of  the  Spencer  thus  sequestrated,  was  entitled  to  share 
in  the  indemnity  provided  by  the  treaty  with  France,  of  July  4, 
1831.  But  a  dispute  arose  before  the  commissioners  appointed 
under  that  treaty,  as  to  the  right  to  five-sixteenths  of  the  indemnity 
allowed  for  this  cargo.  The  opposing  claimants  were  the  present 
appellant,  who  claimed  for  the  whole  of  the  cargo,  and  the  appellee, 
who  claimed  for  the  said  five-sixteenths.  The  commissioners 
awarded  in  favour  of  the  latter. 

The  appellant  therefore  filed  his  bill  against  the  appellee,  in  the 
Circuit  Court  for  Washington  county,  in  the  District  of  Columbia ; 
alleging,  among  other  things,  that  a  certain  Andrew  Curcier,  then  a 
resident  merchant  in  Philadelphia,  was  the  owner  of  the  Spencer 
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and  her  cargo  on  the  voyage  in  question ;  that  the  said  seizure  and 
sequestration  gave  him  a  valid  claim  against  the  French  government ; 
which  he  afterwards,  for  a  valuable  consideration,  transferred  to  the 
claimant,  who  took  it  without  notice  of  any  other  claim.  And  he 
charges  also,  that  if  Dabadie,  the  appellee's  intestate,  ever  had  an 
interest  in  the  cargo,  it  had  been  relinquished  to  Curcier  by  a  settle- 
ment which  took  place  between  them  in  1818,  long  before  the  as- 
signment to  the  complainant  And  he  produces,  as  an  exhibit,  the 
account  which,  as  he  alleges,  contains  this  renunciation :  and  he 
prays  that  the  appellee  may  be  enjoined  from  receiving  the  five-six- 
teenths awarded  to  him  by  the  commissioners ;  and  that  the  Secre- 
tary of  the  Treasury,  and  the  Treasurer  of  the  United  States  may 
be  enjoined  from  paying  it. 

To  this  bill  the  appellee  put  in  his  plea  and  answer,  pleading  the 
award  of  the  commissioners  in  bar  of  the  complainant's  bill ;  and  also 
insisting,  by  way  of  answer,  Dabadie  owned  the  five-sixteenths  of 
the  cargo  in  question,  and  had  a  valid  claim,  on  that  account,  against 
the  French  government;  that  he  had  never  transferred  or  relinquished 
it  to  Curcier ;  and  that  his  (Dabadie's)  administrator  was  entitled 
to  receive  it  out  of  the  indemnity  provided  by  treaty :  and  he  exhi- 
bits as  the  evidence  of  his  interest  in  this  cargo,  an  account,  signed 
by  Andrew  Curcier,  in  behalf  of  himself  and  Stephen  Curcier,  and 
dated  June  16, 1810. 

A  general  replication  was  put  in  by  the  complainant :  and  the 
testimony  of  a  witness  residing  at  Marseilles,  in  France,  was  taken 
by  agreement  of  parties.  This  witness,  it  appears,  is  a  native  of 
France,  but  resided  in  Philadelphia ;  and  was  engaged  in  commerce 
there  from  the  year  1796  until  1827,  when  he  returned  to  his  own 
country,  where  he  has  ever  ^ince  resided.  He  was  intimate  with 
Curcier  and  Dabadie ;  and  he  states  in  his  testimony,  that  in  the  year 
1818,  at  Philadelphia,  he,  as  umpire  and  mutual  friend,  settled  an  ac- 
count between  them,  in  which  all  differences  were  finally  adjusted ;  * 
that  the  voyage  of  the  Spencer  to  St.  Sebastians,  and  the  ownership 
of  her  cargo,  were  settled  in  that  account ;  and  that  by  the  terms  of 
the  settlement,  the  claim  on  the  French  government  for  indemnity 
was  afterwards  to  belong  to  Curcier.  The  witness  mentions  cir- 
cumstances which  took  place  at  the  settlement,  to  show  that  his  me- 
mory is  firm  and  accurate  in  relation  to  it.  He  states  that  it  was 
reduced  to  writing  in  the  shape  of  an  account  current,  as  was  cus- 
tomary ;  and  that  two  accounts  were  made,  exactly  the  same  in 
every  particular,  both  original,  and  one  of  them  delivered  to  each 
of  the  parties.  No  account  current,  however,  was  exhibited  to  the 
witness  at  the  time  of  his  examination,  and  none  therefore  has  been 
identified  by  him  as  the  account  current  settled  between  the  parties 
in  1818 :  and  he  states  that  he  had  not  recently  seen  it,  nor  had  any 
communication  firom  any  one  in  relation  to  its  contents. 

Upon  the  hearing,  the  Circuit  Court  dissolved  the  injunction,  and- 
dismissed  the  bill :  and  the  case  is  brought  before  this  Court  by  the 
appeal  of  the  complainant 


r 


Digitized  by 


Google 


JANUARY  TERM,  1840.  97 

[FreraU  tw.  BadM.] 

Two  questions  have  been  presented  for  consideration  here: — 
1.  Is  the  decision  of  the  commissioners  appointed  under  the  treaty 
with  France,  conclusive  upon  the  rights  of  the  parties  ?  2.  If  the 
case  is  not  conchided  by  the  decision  of  the  commissioners,  is  the 
appellant,  upon  the  testimony  in  the  record,  entitled  to  relief? 

Upon  the  first  question,  the  Court  have  entertained  no  doubt. 
This  case  cannot,  we  think,  be  distinguished  from  the  cases  of  Co- 
megys  vs.  Vasse,  I  Peters,  212,  and  Sheppard  and  others  vs.  Taylor 
and  others,  5  Peters,  710.  It  has  been  argued  on  the  part  of  the  ap- 
pellee, that  these  cases  were  decided  under  the  treaty  with  Spain ; 
and  that  the  language  of  that  treaty,  and  of  the  act  of  Congress  cre- 
ating the  board  of  commissioners  under  it,  differs  materially  from 
the  treaty  and  act  of  Congress  under  consideration,  when  defining 
the  powers  of  the  board.  It  is  true,  that  there  is  a  difference  in  the 
words  used ;  but  in  our  judgment,  they  mean  the  same  thing.  The 
rules  by  which  the  board  is  directed  to  govern  itself  in  deciding  the 
cases  that  come  before  it,  and  the  manner  in  which  it  was  consti- 
tuted and  organized,  show  the  purposes  for  which  it  was  created. 
It  was  established  for  the  purpose  of  deciding  what  claims  were  en- 
titled to  share  in  the  indemnity  promised  by  the  treaty ;  and  they  of 
course  awarded  the  amount  to  such  person,  as  appeared  from  the 
papers  before  them,  to  be  the  rightful  claimant  But  there  is  nothing 
in  the  frame  of  the  law  establishing  this  board,  or  in  the  manner  of 
constituting  and  organizing  it,  that  would  lead  us  to  infer  that  larger 
powers  were  intended  to  be  given  than  those  conferred  upon  the 
commissioners  under  the  Spanish  treaty.  The  plea  therefore  put  in 
by  the  defendant  in  bar  of  the  complainant's  bill,  cannot  be  sus- 
tained ;  and  the  case  is  fully  open  before  this  Court  upon  its  merits. 

Upon  the  second  point  there  has  been  much  more  difficulty.  It 
is  very  clear  that  Dabadie  was  the  owner  of  five-sixteenths  of  the 
cargo  of  the  Spencer,  upon  the  voyage  in  the  fall  of  1809,  from  Phi- 
ladelphia, to  Sl  Sebastians  or  Port  Passage.  This  is  abundantly 
proved  by  the  account  stated  and  signed  by  Andrew  Curcier,  for 
himself  and  Stephen  Curcier,  in  June,  1810.  For  Dabadie,  in  this 
account,  is  charged  with  thirteen  thousand  seven  hundred  dollars 
and  thirteen  cents,  for  his  five-sixteenths  of  the  cargo,  and  with  three 
thousand  nine  hundred  and  ninety-three  dollars  and  ninety-five 
cents,  for  insurance  upon  it.  He  was  therefore  entitled  to  indemnity 
to  the  extent  of  his  interest  in  the  cargo,  and  had  a  valid  and  just 
claim  for  it  against  the  French  government. 

Has  this  interest  been  transferred  to  Curcier?  The  witness 
above  mentioned  deposed  that  it  was  relinquished  to  him,  and  the 
agreement  reduced  to  writing  in  an  account  current,  settled  in  June, 
1818.  If  such  an  account  had  been  produced  by  the  plaintiff,  it 
would  decide  the  controversy  in  his  favour.  He  does  indeed  pro- 
duce an  account  settled  between  the  parties,  with  mutual  acquit- 
tances, in  June,  1818.  But  it  is  not  such  an  account  as  the  witness 
describes.  Neither  of  the  sums  with  which  Dabadie  was  debited 
in  the  account  of  1810,  for  his  share  of  the  cargo,  and  for  insurance, 
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appear  in  any  way  in  this  account  of  1818.  The  acquittances  there- 
fore then  executed  do  not  apply  to  them.  They  apply  only  to 
claims  which  the  parties  may  have  had  against  one  another ;  and  not 
to  claims  which  either  of  them  had  against  the  French  government, 
or  any  other  third  party. 

There  is  an  item  in  the  account  of  1818,  which  has  been  much 
relied  on  by  the  complainant ;  in  which  Dabadie  is  credited  with 
five-sixteenths  of  the  proceeds  of  the  Spencer's  cai^o  on  this  voyage, 
sold  at  six  months'  credit  But  there  is  nothing  to  show  that  any 
part  of  the  outward  cargo  was  sold  in  France.  On  the  contrary, 
the  bill  states  that  the  whole  cargo  was  sequestrated,  and  claims  in- 
demnity for  the  whole :  and  the  answer  admits  the  seizure  of  the 
whole,  and  claims  indemnity  for  five-sixteenths  of  the  entire  cargo. 
We  cannot  therefore  suppose  that  this  item  refers  to  the  proceeds  of 
her  outward  cargo :  for  such  an  inference  would  be  contrary  to  the 
allegations  of  both  the  bill  and  the  answer.  And  if  it  refers  to  a 
homeward  cargo,  there  is  no  evidence  to  show  that  such  a  cargo 
was  brought  by  the  Spencer ;  nor,  if  brought,  by  what  means  or 
out  of  what  funds  it  was  procured.  There  is  certainly  nothing  in 
the  record  to  connect  this  item  in  any  manner  with  the  outward 
cargo,  which  was  seized ;  nor  to  alter  the  rights  of  property  in  it.  It 
does  not  answer  the  description  which  the  witness  gives  of  the  ac- 
count which  he  settled  in  1818,  as  the  umpire  and  mutual  friend  of 
the  parties ;  and  it  is  highly  probable  that  the 'transaction  of  .which 
he  speaks,  may,  from  the  lapse  of  time,  have  been  confounded  with 
some  subsequent  voyage  of  the  same  vessel,  out  of  which  disputes 
may  have  arisen  between  the  parties.  He  states  that  he  has  not 
seen  the  account,  nor  communicated  with  any  person  about  it ;  and 
after  twenty  years  have  passed,  it  ought  not  to  be  a  matter  of  sur- 
prise or  reproach  if  some  of  the  items  of  an  account,  and  some  of 
the  circumstances  connected  with  the  settlement  of  it,  were  not  accu- 
rately remembered.  At  all  events,  there  is  nothing  in  the  account 
of  1818,  or  any  account  in  the  case,  that  would  justify  us  in  saying 
that  the  claim  of  Dabadie  to  the  indemnity  in  question  was  trans- 
ferred to  Curcier,  as  charged  in  the  bill. 

The  decree  of  Ae  Cux;uit  Court  is  therefore  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  now  here  ordered  and 
decreed  by  this  Court,  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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Insubance  CompanT)  Defendants.  "wTli 

W  803 

Insurance.  Insurance  was  made  to  the  araonnt  of  eigfat  thonaand  doBan  on  the  ship 
Paragon,  for  one  year.  The  policy  contained  the  usual  risks,  and  among  others,  that  of 
the  perils  of  the  sea.  The  assured  claimed  for  a  loss  by  collision  with  another  vessel, 
without  any  fault  of  the  master  or  crew  of  the  Paragon ;  and  also  insisted  on  a  general 
average  $nd  contribution.  The  Paragon  was  in  part  insured ;  and  in  November,  1836, 
in  the  year  during  which  the  policy  was  in  operation,  she  sailed  iirom  Hamburgh,  in  bal- 
last, for  Gottenbuiigh,  for  a  cargo  of  iron,  for  the  United  States.  While  proceeding  down 
the  Elbe,  with  a  pilot  on  board,  she  came  in  contact  with  a  galliot,  and  sunk  her.  She 
lost  her  bowsprit,  jib-boom,  and  anchor,  and  was  otherwise  damaged,  and  put  into  Cuz- 
haven,  a  port  at  the  mouth  of  the  Elbe,  and  in  the  jurisdictioii  of  Hamburgh.  The  cap- 
tain of  the  galliot  libelled  the  Paragon,  alleging  that  the  loss  of  his  vessel  was  caused  by 
the  carelessness  or  fault  of  those  on  board  the  Paragon.  Upon  the  hearing  of  the  cause, 
the  Court  decided  that  the  collision  was  not  the  result  of  the  fault  or  carelessness  of  either 
side ;  and  that  therefore,  according  to  the  marine  law  of  Hamburgh,  the  loss  was  a  gene- 
ral average  loss,  and  to  be  borne  equally  by  both  parties;  that  u,  that  the  Paragon  was  to 
bear  one-half  of  the  expense  of  her  own  repairs,  and  to  pay  one-half  of  the  value  of  the 
galliot;  and  that  the  galiiot  was  to  bear  the  loss  of  the  half  of  her  own  value,  and  to 
pay  one-half  of  the  repaira  of  the  Paragon.  The  result  of  this  decree  was,  that  the 
PaiagoQ  was  to  pay  two  thousand  six  hundred  dollara,  being  one-half  of  the  value  of 
the  galliot,  (three  thousand  dollars,)  after  deducting  one-half  of  her  own  repairs,  being 
four  hundred  dollars.  The  ownera  of  the  Paragon,  having  no  funds  in  Hamburgh,  the 
eaptatn  was  obliged  to  raise  the  money  on  bottomry.  There  being  no  cargo  on  board  the 
Paragon,  and  no  fhsight  earned,  the  Paragon  was  obliged  to  bear  the  whole  loss.  Held, 
that  the  assured  were  entitled  to  reoover. 

A  loss  by  collision,  without  any  fault  on  either  side,  is  a  loss  by  the  perils  of  the  sea,  within 
the  protection  of  the  policy  of  insurance.  So  far  as  the  injury  and  repaira  done  to  the 
Paragon  itself  extend,  the  nnderwriiera  are  liable  for  all  damages. 

The  rule,  that  underwritere  are  liable  only  for  losses  arising  from  the  proximate  cause  of 
the  loss,  and  not  for  losses  ariy mg  from  a  remote  cause,  not  immediately  connected  with 
the  peril,  is  correct;  when  it  is  understood  and  applied  in  its  true  sense:  and  as  such,  it 
has  been  repeatedly  recognised  in  this  Court 

The  law  of  insurance,  as  a  practical  science,  does  not  indulge  in  niceties.  It  seeks  to 
administer  justice  according  to  the  fair  interpretation  of  the  intention  of  the  parties ;  and 
deems  that  to  be  a  loss  within  the  policy  which  is  a  natural  and  necessary  consequence 
of  the  peril  insured  against  ' 

If  there  he  any  commercial  contract  which  more  than  any  other  requires  the  application  of 
sound  common  sense  and  practical  reasoning  in  the  exposition  of  it,  and  in  the  uniformity 
of  the  application  of  rules  to  it,  it  is  certainly  a  policy  of  insurance. 

It  has  been  held  by  learned  foreign  writera  on  the  law  of  insurance,  that  whenever  the 
thing  insured  becomes  by  law  directly  chargeable  with  any  expense,  contribution,  or  loss, 
in  consequence  of  a  particular  peril ;  the  law  treats  the  peril,  for  all  practical  purposes,  as 
the  proximate  cause  of  such  expense,  contribution,  or  loss.  This  they  hold,  upon  the 
general  principles  of  law,  applicable  to  the  contract  of  insurance.  In  the  opinion  of  the 
Supreme  Court,  this  is  the  just  sense  and  true  interpretation  of  the  contract 

In  all  foreign  voyages,  the  underwritere,  necessarily,  have  it  in  contemplation  that  the  vessel 
insured  must,  or  at  least  may  be,  subjected  to  the  operation  of  the  laws  of  the  foreign 
porU  which  are  visited.  Those  very  laws  may  in  some  cases  impose  burdens,  and  in 
some  cases  give  benefits,  different  from  our  laws ;  and  yet  there  are  cases  under  policies 
of  insurance,  where  it  is  admitted  the  foreign  law  will  govern  the  rights  of  the  parties, 
and  not  the  domestic  law.  Such  is  the  known  case  of  general  average,  setUed  iu  a 
foreign  port  according  to  the  local  law ;  although  it  may  diflbr  from  our  own  law. 

ON  a  certificate  of  division  from  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Massachusetts. 
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This  was  a  case  on  a  policy  of  insurance,  dated  the  1st  of  April, 
1836,  whereby  the  defendants  insured  the  plaintiffs,  for  whom  it 
may  concern,  payable  to  them,  eight  thousand  dollars  on  the  ship 
Paragon,  for  the  term  of  one  year,  commencing  the  risk  on  the  15th  i 
day  of  March,  1836,  at  noon,  at  a  premium  of  five  per  cent.  The 
declaration  alleged  a  loss  by  collision  with  another  vessel,  without 
any  fault  of  the  master  or  crew  of  the  Paragon ;  and  also  insisted  < 
on  a  general  average  and  contribution. 

The  parties  agreed  that  the  verdict  should  be  rendered  by  the 
jury  for  the  plaintiff  or  for  the  defendants,  according  to  the  opinion  ' 
of  the  Court,  upon  the  matters  of  law  arising  upon  the  following 
statement  of  the  facts  of  the  case.    The  plaintifis  are  the  owners  of 
the  ship  Paragon,  insured  by  the  defendants  in  part. 

On  the  10th  of  November,  1836,  the  vessel  sailed  from  Ham- 
burgh, in  ballast,  for  Gottenburgh,  to  procure  a  cargo  of  iron,  for 
the  United  States. 

Whilst  proceeding  down  the  Elbe,  with  a  pilot  on  board,  she  came 
in  contact  with  a  galliot  called  Frau  Anna,  and  sunk  her.  The  Pa- 
ragon lost  her  bowsprit,  jib-boom,  and  anchor,  and  sustained  other 
damages,  which  obliged  her  to  go  into  Cuxhaven,  a  port  at  the 
mouth  of  the  Elbe,  and  subject  to  the  jurisdiction  of  Hamburgh^ 
for  repairs. 

Whilst  lying  there,  the  captain  of  the  galliot  libelled  the  Paragon 
in  the  Marine  Court,  alleging  that  the  loss  of  the  vessel  was  caused 
by  the  carelessness  or  fault  of  those  on  board  the  Paragon.  The 
ship  was  arrested;  but  subsequently  released  on  security  being  given 
by  the  agents  of  the  owners,  to  respond  to  such  damages  as  should 
be  awarded  by  the  Court. 

The  captain  of  the  Paragon,  in  his  answer,  denied  the  charges  of 
carelessness  or  fault  on  the  part  of  those  on  board  of  his  ship ;  and 
the  Court,  after  hearing  the  parties  and  their  proof,  decided  that  the 
collision  was  not  the  result  of  fault  or  carelessness  on  either  side ; 
and  that  therefore,  according  to  article  first,  title  eighth,  of  the  Ma- 
rine Law  of  Hamburgh,  the  loss  was  a  general  average  loss,  and  to 
be  borne  equally  by  each  party:  that  is,  the  Paragon  was  to  bear 
one-half  of  the  expense  of  her  own  repairs,  and  to  pay  one-half  of 
the  value  of  the  galliot ;  and  the  galliot  was  to  bear  the  loss  of  one- 
half  of  her  own  value,  and  to  pay  one-half  of  the  expense  of  the 
repairs  of  the  Paragon.  In  conformity  with  this  decision,  a  general 
average  statement  was  drawn  up  by  Mr.  Oldermann,  the  Despacheur 
of  Hamburgh ;  an  officer  appointed  by  law,  and  by  whom  alone 
such  statements  can  be  prepared. 

In  this  statement  are  charged,  first,  the  expenses  of  repairing  the 
Paragon,  after  making  the  deduction  of  one-third  new  for  old,  sav- 
ing one  of  her  anchors  and  chains,  which  was  lost  at  the  time  of  the 
collision ;  wages  and  provisions  of  the  captain  and  the  crew,  during 
the  detention,  and  the  expenses  of  surveys,  protest,  defending  the 
suit,  &c.,  amounting  in  all  to  about  eight  hundred  dollars,  and  one- 
half  of  which  is  charged  to  the  Paragon,  and  one-half  to  the  galliot. 
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Secondly,  are  charged  the  value  of  the  galliot,  as  by  appraisal 
under  an  order  of  Court,  of  her  freight  and  cargo,  the  expenses  of 
surveys,  protest,  prosecuting  the  suit,  &c.,  amounting  in  all  to  about 
six  thousand  dollars,  one-half  of  which  is  to  be  charged  to  the 
Paragon. 

The  statement  concludes  thus :  "  Which  according  to  the  before 
mentioned  ordinance  relating  to  insurance  and  averagis,  is  to  be 
borne  by  ship,  cargo,  and  freight,  as  general  average.    The  ship 
Paragon  has  to  claim  from  the  Frau  Anna,  for  half  the  damages, 
say  -..-.-  g400 

And  the  Frau  Anna  from  the  Paragon,  one-half  the  da- 
mages, say        ....  -  03,000 
So  that  the  Paragon  must  pay         ...  g2,600'* 

Which  amount  the  Tribunal  of  Commerce  decreed  should  be  paid 
instanter. 

The  owners  of  the  Paragon,  having  no  funds  in  Hamburgh,  the 
Captain  was  obliged  to  raise  the  money  on  bottomry. 

There  being  no  cargo  on  board  of  (he  Paragon,  and  no  freight 
earned,  the  ship  has  to  bear  the  whole  of  the  general  average  loss. 

The  judges  of  the  Circuit  Court  were  opposed  in  opinion  on  the 
following  point  and  question,  viz.  ^<  whether,  in  this  case,  the  con- 
tributory amount  paid  by  the  Paragon  on  account  of  the  collision, 
was  a  direct,  positive,  and  proximate  effect  from  the  accident,  in 
such  sense  asxto  render  the  defendants  liable  therefor  upon  this 
policy." 

And  on  the  point  and  question  aforesaid,  at  the  request  of  the 
defendants,  the  same  was  stated  by  the  said  judges,  and  under  their 
direction  as  aforesaid,  it  was  ordered  to  be  certified  under  the  seal  of 
the  said  Chrcuit  Court  to  the  Supreme  Court  of  the  United  States,  at 
their  next  session,  to  be  by  the  said  Court  finally  decided. 

The  case  was  submitted  to  the  Court  on  printed  arguments  by 
Mr.  Webster  for  the  plaintiff;  and  Mr.  Theophilus  Parsons  for  the 
defendants. 

Mn  Parsons  for  the  defendants. 

The  principal  question  in  this  case  is,  whether  the  amount  paid 
on  account  of  the  collision  between  the  vessels,  is  a  direct,  positive, 
and  proximate  effect  from  the  accident. 

We  do  not  undertake  to  say  that  there  are  no  contracts  in  which 
the  remota  causa  spectatur,  but  certainly  the  law  of  insurance  looks 
only  at  the  proximate  cause.  Is  the  collision,  then,  in  this  case,  a 
remote,  or  a  proximate  cause  ?  If  the  law  of  Hamburgh  is  the 
proximate  cause,  and  the  collision  the  remote  cause,  then  we  are 
clearly  discharged ;  because  we  do  not  insure  against  the  law  of 
Hambui^h,  nor  against  any  remote  cause.  But  we  do  insure  against 
collision,  and  the  question,  therefore,  now  takes  this  shape  :  is  the 
law  of  Hamburgh,  with  its  requirement  of  contribution,  to  be  taken 
as  a  part  of  the  act  of  collision? 
12 
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If  these  questions  are  to  be  settled  rather  by  the  common  sense  than 
by  the  metaphysics  of  the  law,  then  it  would  seem  to  be  clear,  that 
the  collision  here  is  the  remote  cause ;  for  another  cause,  to  wit,  the 
law  of  Hamburgh,  comes  between  the  collision  and  the  contribution ; 
and  not  only  so,  but  it  is  this  law  which  actually  causes  the  contri- 
bution. The  collision,  then,  is  not  the  proximate  cause,  for  that  is 
proximate  which  lies  nearest ;  and  here  another  cause  is  interposed, 
and  thus  lies  nearer. 

How  are  the  authorities?  In  this  country  it  is  a  new  question, 
and  there  are  no  cases  which  bear  very  strongly  upon  it.  But  in 
England,  just  this  question  occurred  very  recendy,  and  was  fully 
reported  in  the  fourth  volume  of  Adolphus  and  Ellis,  p.  420,  De 
Vaux  vs.  Salvador.  This  case,  interesting  both  from  its  novelty 
and  its  importance,  was  fully  considered,  first,  by  Lord  Denman, 
and  then  by  the  Court  of  Queen's  Bench,  on  a  motion  for  a  new 
trial ;  and  the  decision  was  fully  and  pointedly  for  the  defence,  on 
precisely  the  grounds  we  have  taken  here.  Nothing  can  be  more 
exact  than  the  analogy  between  that  case  and  this ;  nothing  more 
precise  and  definite ;  and  as  we  think,  nothing  can  be  more  reason- 
able, than  the  principles  unon  which  this  case  i^  decided  in  Eng- 
land. Will  this  Court  decide  precisely  the  same  case,  on  precisely 
opposite  grounds  ?  Some  of  the  continental  authorities  may  seem 
to  be  against  us.  But,  not  to  dwell  on  the  circumstance,  that  their 
,  whole  "  doctrine  of  contract"  rests  upon  the  civil  law,  and  that  the 
difierence,  in  this  respect,  between  their  law  and  ours,  greatly 
weakens  their  authority,  as  precedents  for  us ;  not  to  dwell  on  this ; 
it  is  very  important  to  remember,  that  they,  as  Emerigon  and  the 
rest,  decide  that  insurers  shall  repay  the  contribution;  but  they 
decide  under  the  influence  of  the  law  which  requires  the  contribu- 
tion. That  is,  on  the  continent,  generally  perhaps,  a  rule  like  that 
of  Hamburgh,  dividing  the  loss  from  collision,  between  two  inno- 
cent vessels,  prevails.  To  the  continental  writers  it  is  familiar ; 
they  are  accustomed  to  the  law,  and  to  all  the  usages  going  with 
the  law,  which  law  is  perfectly  well  known  there  by  everybody ; 
and  it  is  very  natural  that  they  should  hold  insurers  liable  for  the 
contribution,  as  if  it  were  a  component  part  of  the  collision :  very 
natural,  and  perhaps,  very  right.  Not  so  with  the  English  Courts, 
or  our  own :  for  here  the  law  so  dividing  this  loss,  is  unknown ;  we 
have  none  here,  and  our  citizens  make  their  bargains  under  no  such 
contemplation ;  and  therefore,  the  Courts  of  England  decide  rightly 
there,  and  our  Courts  should  decide  like  those  of  England,  and 
unlike  the  continental  writers,  because  our  laws  and  usages  are 
like  those  of  England,  in  respect  to  the  liabilities  of  vessels  in  cases 
of  collision,  and  unlike  those  of  the  continent.  And  our  laws  in 
respect  to  the  liabilities  of  the  vessels  being  alike,  so  should  our  laws 
be  in  respect  to  the  obligations  and  implied  contracts  of  insurers,  in 
regard  to  that  contract.  We  insured  against  damage  to  the  Paragon; 
but  we  did  not  insure  against  damage  to  any  other  vessel. 

But  there  is  another  view  of  this  subject,  which  seems  to  us  per 
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fectly  decisiye.  The  contineDtal  anthoritiefi  not  only  decide  under 
Che  ii^uence  of  their  laws,  but  their  policies  differ  from  ours  in  this 
predse  particular.  Tliey  all  contain,  in  the  enumeration  of  the 
risks, «  accidental  running  fouL''  A  French  policy  is  in  this  form, 
and  the  Court  are  respectfully  referred  to  it  In  this  policy,  the 
phrase  is,  ^  abordage  fortuit ;"  and  phrases  of  similar  import  are 
in  the  policies  of  Amsterdam  and  Hamburgh ;  which  are  all  the 
continental  policies  we  haye  seen. 

From  this  it  will  be  obyious,  that  the  only  authority  where 
policies  like  our  own  were  before  the  Court — ^that  is,  the  high  au- 
thority of  the  EInglish  Courts — ^is  directly  and  most  explicitly  ad- 
verse to  the  claim  of  the  plaintiffs.  While  the  continental  authori- 
ties, when  they  seem  to  fayour  it,  are  adjudicating  upon  policies 
which  differ  jfrom  ours  in  this  precise  respect,  they  refer  to  po- 
licies which,  unlike  ours,  proyide  expressly  for  this  yery  case.'  It 
would  seem,  therefore,  that  the  force  of  these  continental  authori- 
ties is  at  once  annihilated. 

The  rule,  causa  proxima  non  remota  spectatur,  is  stronger  in 
England  than  on  the  continent;  stronger  here  than  in  England:  the 
Supreme  Court  .at  Washington  having  settled  it  repeatedly  and 
firmly.  See  Petapsco  Insurance  Company  vs.  Coulter,  3  Peters,  222. 
Also,  Columbian  Insurance  Company  v9.  Lawrence,  10  Peters, 
507.  Also,  Waters  vs.  Merchants'  Louisville  Insurance  Company, 
11  Peters,  213. 

But  let  us  look  at  these  foreign  authorities  more  closely. 

The  ordinances  which  make  the  insurers  liable  are  the  same 
which  require  equal  contribution  in  the  case  of  collision  without 
fault  And  this  may  be  right  Thus,  in  the  Modern  Code  of  Com- 
merce, in  France,  article  50  touches  the  insurer ;  article  407  regu- 
lates the  effects  of  collision.  This  is  right  *The  liability  of  the 
insurer  should  be  conterminous  with  the  liability  of  an  innocent 
vessel.  Where  an  innocent  vessel  is  held  by  law  liable  for  half  the 
injury  of  collision,  there  the  insurer  should  be  held  to  make  it  good. 
But  nowhere  else.  It  seems,  however,  that  a  v^ry  serious  question 
exists  in  France,  as  to  the  liability  of  insurers  to  pay  for  damages, 
where  the  collision  arises  from  a  fault  which  cannot  be  clearly  put 
upon  either  party :  and  this  doubt  has  arisen  from  the  fact  that  the 
Code  does  not  speak  precisely  upon  this  point,  but  expressly  makes 
the  insurers  liable  only  where  the  collision  is  wholly  fortuitous  or 
without  any  fault  This  doubt,  or  difference  of  opinion,  goes 
strongly  to  show  that  the  opinion  of  the*  continental  writers  is 
based  upon,  and  most  closely  connected  with  their  own  ordinances; 
and  thus  it  takes  greatly,  if  not  entirely,  away  the  force  of  their 
authority  over  contracts  made  in  countries  where  no  such  law  is 
known ;  and  it  leaves  in  full  power  the  distinct  English  authority, 
which  is  made  under  laws  and  usages,  and  upon  policies  that  are 
like  our  own. 

If  this  case  is  to  be  likened  to  other  cases  of  injury  from  sup- 
posed causes,  we  should  suppose  any  such  analogy  favourable  to 
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US.  Thu9y  it  is  perfectly  well  known,  that  at  Buenos  Ayres,  and  in 
the  East,  at  Sumatra,  and  in  a  Chinese  port,  it  has  actually  hap- 
pened, and  more  than  once,  and  the  newspapers  of  the  land  were 
full  of  the  story,  that  for  a  collision  or  some  mischief  done  or  sup* 
posed  to  be  done,  by  officers  or  crew,  the  ship  has  been  seized,  and 
only  restored  on  payment  of  a  heavy  ransom ;  but  nobody  ever 
heard  of  a  call  on  an  insurance  company  for  any  such  loss.  Can 
the  case  be  supposed  to  resemble  rather  a  case  of  salvage  ?  It  is 
true,  that  the  loss  by  salvage,  or  by  costs  of  Court,  is  always  cast  upon 
underwriters ;  though  there  the  peril  of  the  sea  may  be  thought,  in 
some  sense,  the  remote  cause,  and  the  law  the  proximate  cause. 
But  there  is  a  very  great  difference  between  these  cases,  and  one 
that  wholly  destroys  the  analogy.  The  costs  of  Court,  and  the  pay- 
ment of  ssdvage,  belong  to  the  universal  law  of  insurance.  Every 
man  who  insures  or  is  insured  anywhere,  does  so  under  the  law 
of  salvage ;  and  his  contract,  therefore,  acknowledges  and  respects 
this  law.    But  it  is  just  otherwise  in  the  present  case. 

There  is  another  material  difference.  In  the  present  case,  the 
contribution  is  in  the  nature  of  penalty,  or  at  least,  a  satisfaction 
and  compensation  made  by  this  vessel  to  the  other.  Not  so  with 
salvage.  That  proceeds  wholly  upon  the  theory,  that  it  is  for  the 
benefit  of  the  wrecked  or  endangered  vessel,  and  therefore,  for  the 
insurers  upon  the  vessel :  and  this  principle  is  repeated  in  almost 
every  case  of  salvage,  as  the  reason  why  more  is  given  to  the 
salvors  than  mere  wages,  or  compensation  for  time  and  labour. 
And  these  remarks  lead  us  to  the  more  general  view  of  the  case, 
and  to  what,  we  cannot  but  think,  ought  to  be  the  governing  and 
determining  principle  of  it,  namely,  that  where  an  accident  occurs 
which  is  clearly  insured  against — a  collision  for  instance — ^then  all 
those  consequences  thereof  are  to  be  taken  as  parts  of  the  same 
thing  and  as  belonging  to  the  collision,  which  flow  from  it  by  as  natu- 
ral and  obvious,  or  inevitable  consequences,  or  which  are  caused  by 
a  universal  or  general  law,  to  which  all  parties  to  the  insurance  are 
supposed  to  refer  equally  in  their  contract  And  all  other  conse- 
quences of  the  collision,  except  such  as  these,  are  to  be  considered 
as  not  necessary  and  component  parts  of  the  accident,  but  as  con- 
nected with  it  by  some  local  law,  or  some  peculiar  circumstance ; 
and  are,  therefore,  not  to  be  considered  as  insured  against  by 
parties,  who  could  not  be  supposed  to  have  contemplated  or  antici- 
pated them.  This  last  point  seems  to  us  to  contain  the  whole  gist 
of  the  matter ;  nor  can  we  perceive  how  the  Court  can  admit  the 
plaintiff's  claim,  without  distinctly  contravening  their  own  uniform 
and  well-established  decisions. 

It  may  be  proper  to  advert  briefly  to  one  other  point.  It  may  be 
suggested  that  the  defendants  are  bound  by  the  settlement  in  Ham- 
burgh, as  by  a  foreign  adjustment  of  general  average.  But  the 
distinction  upon  that  point  is  perfectly  clear  and  well  settled.  It  is 
this :  No  foreign  adjustment  can  determine  for  us,  what  is  a  genera^ 
average;  but  it  may  settle, definitively  as  between  all  the  parties,  that 
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general  average  whitfh  is  one  by  our  own  law,  and  has  certainly 
happened.  In  other  words,  we  can  always  go  behind  a  foreign 
adjustment  of  general  average,  and  deny  that  the  facts  happened, 
or  that,  if  they  happened,  they  constituted  a  general  kverage ;  but 
if  facts  certainly  occurred,  which  by  our  own  law  of  insurance 
constitute  a  general  average,  then  the  adjustment  in  the  foreign 
port  is  binding  upon  all  the  interests.  But  it  is  perfectly  clear  that 
this  is  not  the  present  case,  and  that  by  our  law  of  insurance,  the 
facts  in  the  present  case  would  not  constitute  a  general  average. 

Mr.  Webster,  in  reply  to  the  argument  for  the  defendants,  submit- 
ted to  the  Court,  that  it  appeared  to  him  that  the  first  positions 
maintained  by  the  counsel  for  the  insurance  company  were  ques- 
tionable, to  the  extent  claimed  by  him.  He  says,  that  however  it 
may  be  in  regard  to  some  other  contracts,  the  law  of  insurance  looks 
only  at  the  proximate  cause  of  loss.  That  this  is  generally  true, 
may  be  admitted ;  but  it  is  not  universally  true. 

If  the  proposition  were  universal,  it  would  certainly  exclude  sal- 
vage. Mr.  Parson's  answer  to  this,  is,  that  the  payment  of  salvage 
is  a  loss,  by  the  universal  law  of  insurance.  This  is  so :  and  this 
proves,  not  that  no  case  of  loss  by  a  remote  cause  is  within  the  law 
of  insurance,  but,  on  the  contrary,  that  one  such  case,  at  least,  is 
within  that  law  by  universal  consent.  The  same  may  be  said  of 
costs  incurred  in  the  course  of  judicial  proceedings,  and  of  payments 
on  account  of  general  average. 

Mr.  Parsons  admits  that  collision  is  insured  against,  and  that  all 
consequences  may  be  regarded  as  belonging  to  it  which  flow  natu- 
rally from  it,  or  which  are  caused  by  a  general  law,  to  which  all  par- 
ties may  be  supposed  to  have  referred.  But  how  can  he  distinguish, 
or  what  reason  is  given  for  a  distinction,  between  consequences 
which  immediately  arise  from  natural  causes,  and  those  which  arise 
as  immediately  from  the  operation  of  the  laws  of  the  place  ?  A  ship 
suffers  collision ;  the  immediate  natural  effect  is  injury  to  her  frame. 
The  necessity  of  an  expenditure  for  repairs  is  immediately  inflicted 
upon  her ;  and  for  this  expenditure,  the  underwriter  is  liable.  An- 
other ship  suffers  a  collision,  and  does  injury  to  the  vessel  in  which 
she  has  come  in  contact,  without  fault.  The  immediate  conse- 
quence, by  the  law  of  the  place,  is  a  charge  on  the  ship,  creating  a 
lien,  for  a  contribution  to  the  loss ;  and  this  charge  causes  the  ne- 
cessity of  an  expenditure.  It  is  not  easy  to  perceive  a  reason  why 
one  of  these  cases  should  be  within  the  policy,  and  the  other  not 
within  it.  The  loss,  in  the  latter  case,  is  a  consequence  of  the  acci- 
dent, as  necessary,  ascertain,  and  as  unavoidable  as  that  in  the  first. 
The  charge  becomes  attached  to  the  ship;  is  an  encumbrance,  hin- 
dering her  from  the  prosecution  of  her  voyage ;  keeping  her  where 
she  is,  and  removable  only  by  an  expenditure.  It  is  an  obvious 
consequence  of  the  accident ;  and,  in  the  language  of  Mr.  Parsons, 
an  ^<  inevitable"  consequence.  The  party  entitled  to  the  contribu- 
tion is  as  sure  to  claim  it,  as  the  carpenter  who  makes  repairs  is  to 

14 


Digitized  by 


Google 


106  SUPREME  COURT. 

[Petam  «t.  The  Waim  Imnmnee  Oampmy.] 

demand  payment  The  expenditure  is  as  inlVitable  in  one  case  as 
in  the  other.   . 

Mr.  Parsons  supposes  that  the  continental  authorities  are  the  less 
to  be  regarded,  as  the  policies  in  those  countries  are  different.  Thus, 
he  says,  that  <<  accidentally  running  foul"  is  one  of  the  specifically 
enumerated  causes  of  loss  in  a  French  policy.  Be  it  so.  But  that 
fact  does  not  help  to  settle  the  question,  what  loss  is  to  be  regarded 
as  the  proper  consequence  of  running  foul.  ^  Running  foul/'  or 
collision,  it  will  not  be  denied,  is  as  completely  within  this  policy,  as 
within  a  French  policy ;  and  the  form  or  particular  words  of  the 
policy,  in  either  case,  do  not  affect  or  touch  the  question  now  in  con- 
troversy. How  can  it  be  said  that  the  French  policies  provide  for 
this  very  case  ?  Do  they  expressly  provide  for  the  case  of  contribu- 
tion for  collision  ?  They  certainly  do  not.  They  only  mention  col- 
lision, leaving  the  law  to  settle  what  losses  arise  from  it,  and  how 
these  losses  are  to  be  settled.  '^  This  very  case,"  in  the  language 
of  my  learned  brother,  is  not  a  case  in  which  any  question  is  made, 
whether  a  loss  by  collision  is  within  a  policy,  American,  English, 
or  French.  It  is  admited  to  be  within  them  all.  The  question, 
and  the  only  question,  in  this  case,  is,  whether  the  loss  which  has 
actually  happened,  is  or  is  not  a  loss  by  collision.  And  how,  then, 
is  the  force  of  those  continental  authorities,  which  declare  that  losses 
like  this  are  losses  by  collision,  annihilated  ?  The  slightest  reason 
is  not  seen  to  suppose  that  the  decisions  of  the  continental  writers 
have  been  founded,  either  on  the  forms  of  the  policies  in  use  on  the 
continent,  or  on  any  ordinances.  The  law  of  the  place  imposes  con- 
tribution in  cases  of  collision.  The  continental  writers  are  authori- 
ties to  show  that  it  follows,  not  from  any  ordinance  or  from  any 
particular  words  in  continental  policies,  but  from  the  general  law 
of  insurance,  and  the  reason  of  the  thing,  that  the  discharge  of  this 
contribution  is  a  loss,  occasioned  by  collision. 

Many  cases  might  be  put  to  establish  the  construction  for  which 
we  contend. 

The  case  of  capture  is  one.  If  a  neutral  ship,  insured  against 
capture,  be  actually  captured,  carried  in,  and  released,  on  payment 
of  costs  and  expenses  to  the  captors,  (a  very  common  case,)  these 
costs  and  expenses  are  always  held  to  be  within  the  policy. 

Suppose,  again,  that  perishable  articles,  like  provisions,  are  slightly 
injured  by  a  storm,  less  than  to  the  extent  of  five  per  cent,  but  that, 
before  the  vessel  reaches  her  port,  the  effect  of  time,  acting  on  the 
goods  thus  slightly  injured,  is  such  as  to  destroy  all  their  value.  Is 
tfiere  any  doubt  that,  in  such  a  case,  the  whole  loss  is  to  be  referred 
to  the  storm,  and  so  brought  within  the  policy  ? 

And,  in  regard  to  the  converse  of  the  case  now  before  the  Court, 
allow  the  inquiry,  what  would  have  been  thought  of  the  rights 
of  the  parties,  if  the  galliot  herself  had  not  been  injured,  but  had 
injured  the  Paragon  to  the  extent  of  a  thousand  dollars:  and  sup- 
pose the  owners  of  the  galliot  paid  one-half  of  this  sum  to  the 
master  of  the  Paragon ;  could  the  plaintiffs  in  this  suit  have  recovered 
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more  than  the  balance  ?  Could  they  pocket  what  they  had  received 
from  the  galliot,  and  recover  the  whole  amount  of  the  injury  from 
the  defendants  ? 

With  a  general  remark,  these  observations  are  closed. 

Thi^  vessel  was  insured  on  time.  The  commerce  of  the  world 
was  open  to  her.  She  was  to  choose  her  own  track,  from  nation  to 
nation,  or  from  zone  to  zone.  She  was  expected,  therefore,  to  fall 
under  the  dominion  of  various  codes,  and  different  laws ;  and  to  con- 
form, as  of  necessity  she  must,  to  them  all,  as  she  should  come  within 
the  sphere  of  their  respective  influences.  She  must  encounter  the 
dangers  which  belong  to  the  place  where  she  is,  or  where  she  goes ; 
and  while  acting  figtirly,  and  in  good  faith,  ought  to  be  protected,  as 
within  the  poUcy. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  the  case  of  a  division  of  opinion,  certified  to  this  Court  by 
the  judges  of  the  Circuit  Court  for  the  District  of  Massachusetts. 

The  defendant,  by  a  policy  of  insurance,  dated  the  1st  of  April, 
1836,  insured  the  plaintiffs,  for  whom  it  may  concern,  payable  to 
them,  eight  thousand  dollars,  on  the  ship  Paragon,  for  the  term 
of  one  year,  commencing  the  risk  on  the  13th  of  March,  1836,  at 
noon,  at  five  per  cent.  The  policy  contained  the  usual  risks,  and 
among  others,  that  of  perils  of  the  sea.  The  declaration  alleged  a 
loss,  by  collision  with  another  vessel,  without  any  fault  of  the  mas- 
ter or  crew  of  the  Paragon ;  and  also  insisted  on  a  general  average 
and  contribution.  The  parties  at  the  trial  agreed  upon  a  statement 
of  facts;  by  which  it  appeared  that  the  Parsigon  was  owned  by  the 
plaintiffs,  and  was  in  part  insured  by  the  defendants,  by  the  policy 
above  mentioned.  On  the  10th  of  November,  1836,  the  Paragon 
sailed  from  Hamburgh,  in  ballast,  for  Gottenburgh,  to  procure  a  cargo 
of  iron  for  the  United  States.  While  proceeding  down  the  Elbe, 
with  a  pilot  on  board,  she  came  in  contact  with  a  galliot,  called  the 
Frau  Anna,  and  sunk  her.  By  this  accident,  the  Paragon  lost  her 
bowsprit,  jib-boom,  and  anchor,  and  sustained  other  damage,  which 
obliged  her  to  put  into  Cuxhaven,  a  port  at  the  mouth  of  the  Elbe, 
and  subject  to  the  jurisdiction  of  Hamburgh,  for  repairs.  Whilst 
Wing  there,  the  captain  of  the  galliot  libelled  the  Paragon  in  the 
•Marine  Court,  alleging  diat  the  loss  of  the  vessel  was  caused  by  the 
carelessness  or  fault  of  those  on  board  of  the  Paragon.  The  ship 
was  arrested ;  but  was  subsequently  released  on  security  being  given 
by  the  agents  of  the  owners,  to  respond  to  such  damages  as  should 
be  awarded  by  the  Court.  Upon  the  hearing  of  the  cause,  the  Court 
decided  that  the  collision  was  not  the  result  of  fault  or  carelessness 
on  either  side,  and  that  therefore,  according  to  the  marine  .*aw  of 
Hambu^h,  the  loss  was  a  general  average  loss,  and  to  be  borne 
equally  by  each  party :  that  is  to  say,  that  the  Paragon  was  to  bear 
one-half  of  the  expense  of  her  own  repairs,  and  to  pay  one-half  of 
the  value  of  the  galUot ;  and  that  the  galliot  was  to  bear  the  loss  of 
one-half  of  her  own  value,  and  to  pay  one-half  of  the  repairs  of  the 
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Paragon :  the  result  of  which  was,  that  the  Paragon  was  to  pay 
the  sum  of  two  thousand  six  hundred  dollars^  being  one-half  of  the 
value  of  the  galliot,  (three  thousand  dollars,)  after  deducting  one- 
half  of  her  own  repairs,  (four  hundred  dollars.)  The  owners  of  the 
Paragon  having  no  funds  in  Hamburgh,  the  captain  was  obliged  to 
raise  the  money  on  bottomry.  There  being  no  cai^o  on  board  of 
the  Paragon,  and  no  freight  earned,  the  Paragon  was  obliged  to 
bear  the  whole  loss. 

Upon  this  state  of  facts  the  question  arose,  whether  in  this  case 
the  contributory  amount  paid  by  the  Paragon  on  account  of  the  col- 
lision, was  a  direct,  positive,  and  proximate  effect  from  the  accident, 
in  such  sense  as  to  render  the  defendants  liable  therefor.  Upon  this 
question  the  judges  were  opposed  in  opinion;  and  it  has  accordingly 
been  certified  to  this  Court  for  a  final  decision. 

That  a  loss  by  collision,  without  any  fault  on  either  side,  is  a  loss 
by  the  perils  of  the  sea,  within  the  protection  of  the  policy  of  insu- 
rance, is  not  doubted.  So  far  as  the  injury  and  repairs  done  to  the 
Paragon  itself  extend,  it  is  admitted  that  the  underwriters  are  liable 
for  all  the  damages.  The  only  point  is,  whether  the  underwriters 
are  liable  for  the  contribution  actually  paid  on  account  of  the  loss  of 
the  galliot. 

This  point  does  not  appear  ever  to  have  been  decided  in  any  of 
the  American  Courts.  It  is  proper,  therefore,  to  examine  it  upon 
principle ;  and  to  ascertain  what  is  the  true  bearing  of  the  foreign 
authorities  upon  it 

And  first  upon  principle :  That  the  owners  of  the  Paragon  have 
been  compelled  to  pay  this  contribution  without  any  fault  on  their 
side,  is  admitted ;  that  it  constituted  a  proper  subject  of  cognisance 
by  the  Marine  Court  of  Hamburgh,  the  collision  having  occurred 
within  the  territorial  jurisdiction  of  that  city,  is  also  admitted ;  and 
that  the  claim  constituted  a  charge  or  lien  upon  the  Paragon,  accord- 
ing to  the  local  law,  capable  of  being  enforced  by  a  proceeding  in 
rem,  is  equally  clear.  Why,  then,  should  not  the  loss  be  borne  by 
the  underwriters,  since  it  was  an  unavoidable  incident  or  consequence 
resulting  from  the  collision  ? 

The  argument  is,  that  in  the  law  of  insurance,  which  governs  the 
present  contract,  it  is  a  settled  rule  that  underwriters  are  liable  only 
for  losses  arising  from  the  proximate  cause  of  the  loss,  and  not  for 
losses  arising  from  a  remote  cause,  not  immediately  connected  with 
the  peril.  Causa  proxima  non  remota  spectatur.  The  rule  is  cor- 
rect, when  it  is  understood  and  applied  in  its  true  sense ;  and,  as 
such,  it  has  been  repeatedly  recognised  in  this  Court  But  the  ques- 
tion, in  all  cases  of  this  sort,  is,  wh^t,  in  a  just  sense,  is  the  proxi- 
mate cause  of  the  loss  ? 

The  argument  in  the  present  case,  on  the  part  of  the  defendants, 
is,  that  the  law  of  Hamburgh  is  the  immediate  or  proximate  cause 
of  the  loss  now  cladmed,  and  the  collision  is  btit  the  remote  cause. 
But  surely  this  is  an  over-refinement,  and  savours  more  of  meta- 
physical than  of  legal  reasoning.  If  the  argument  were  to  be  followed 
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out,  it  might  be  said,  with  more  exactness,  that  the  decree  of  the 
Court  was  the  proximate  cause,  and  the  law  of  ^-Hamburgh  the  re- 
mote cause  of  this  loss.  But  law,  as  a  practical  science,  does  not 
indulge  in  such  niceties.  It  seeks  to  administer  justice  according  to 
the  fair  interpretation  of  the  intention  of  the  parties;  and  deems  that 
to  be  a  loss  within  the  policy,  which  is  a  natural  or  necessary  con- 
sequence of  the  peril  insured  against.  In  a  just  view  of  the  matter, 
the  collision  was  the  sole  proximate  cause  of  the  loss ;  and  the  decree 
of  the  Court  did  but  ascertain  and  fix  the  amount,  chargeable  upon 
the  Paragon,  and  attached  thereto  at  the  very  moment  of  the  colli- 
sion. The  contribution  was  a  consequence  of  the  collision,  and  not 
a  cause.  It  was  an  incident  inseparably  connected,  in  contemplation 
of  law,  with  the  sinking  of  the  galliot;  and  a  damage  immediate 
direct,  and  positive,  from  the  collision.  In  the  common  case  of  an 
action  for  damages  for  a  tort  done  by  the  defendant,  no  one  is  accus- 
tomed to  call  the  verdict  of  the  jury,  and  the  judgment  of  the  Court 
thereon,  the  cause  of  the  loss  to  the  defendant  It  is  properly  attri- 
buted to  the  original  tort,  which  gave  the  right  to  damages  conse- 
quent thereon;  which  damages  the  verdict  and  judgment  ascertained; 
but  did  not  cause. 

But  let  us  see  how  the  doctrine  is  applied  in  other  analogous  cases 
of  insurance,  to  which,  as  much  as  to  the  present  case,  the  same 
maxim  ought  to  apply,  if  there  is  any  just  foundation  for  it  here.  If 
there  be  any  commercial  contract  which,  more  than  any  other,  re- 
quires the  application  of  sound  common  sense  and  practical  reason- 
ing in  the  exposition  of  it,  and  in  the  uniformity  of  the  application 
of  rules  to  it,  it  is  certainly  a  policy  of  insurance ;  for  it  deals  with 
the  business  and  interests  of  common  men,  who  are  unused  to  deal 
with  abstractions  and  refined  distinctions.    Take  the  case  of  a  jetti- 
son at  sea,  to  avoid  a  peril  insured  against    It  is  a  voluntary  sacri- 
fice, and  may  be  caused  by  the  perils  of  the  sea ;  but  it  is  ascertained 
long  afterwards,  and  that  ascertainment,  whether  made  by  a  Court 
of  justice,  or  by  an  agreement  of  the  parties,  would,  in  the  sense  of 
the  maxim  contended  for  in  the  argument,  be  the  immediate  cause 
of  the  contribution,  and  the  jettison  but  a  remote  cause ;  and  the 
violence  of  the  winds  and  waves  a  still  more  remote  cause  of  the 
jettison.    Yet  all  such  niceties  are  disregarded,  and  the  underwriters 
are  held  liable  for  the  loss  thus  sustained  by  the  jettison,  as  a  general 
average.  It  is  no  answer  to  say,  that  this  is  now  the  admitted  doctrine 
of  the  law;  and  therefore  it  is  treated  as  a  loss  within  the  policy. 
The  true  question  to  be  asked  is,  why  is  it  so  treated  ?    General 
average,  as  such,  is  not,  eo  nomine,  insured  against  in  our  policies. 
It  is  only  payable  when  it  is  a  consequence,  or  result,  or  incident 
(call  it  which  we  may)  of  some  peril  positively  insured  against ;  as, 
for  example,  of  the  perils  of  the  sea.    The  case  of  a  ransom  after 
capture  stands  upon  similar  grounds.    The  ransom  is,  in  a  strict  me- 
taphysical sense,  no  natural  consequence  of  the  capture.    It  may 
'be  agreed  upon  long  afterwards :  and  if  we  were  to  look  to  the  im- 
mediate cause,  it  might  be  said  that  the  voluntary  act  of  the  party 
Vol.  XIV.— K 
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in  the  payment  was  the  cause  of  the  loss.  But  the' law  treats  it 
as  far  otherwise ;  and  deems  the  ransom  a  necessary  means  of 
deliverance  from  a  peril  insured  against,  and  acting  directly  upon 
•  the  property.  The  expenses  consequent  upon  a  capture,  where  res- 
titution is  decreed  by  a  Court  of  Admiralty  upon  the  payment  of 
all  the  costs  and  expenses  of  the  captors,  fall  under  a  aamilar  consi- 
deration. In  such  cases,  the  decree  of  the  Court  allowing  the  costs 
and  expenses  may  be  truly  said  to  be  the  immediate  cause  of  the 
loss ;  but  Courts  of  justice  treat  it  also  as  the  natural  consequence 
of  the  capture. 

A  still  more  striking  illustration  will  be  found  in  the  case  of  sal- 
vage decreed  by  a  Court  of  Admiralty  for  services  rendered  to  a 
vessel  in  distress.  The  vessel  may  have  been  long  before  dismasted 
or  otherwise  injured,  or  abandoned  by  her  crew  in  consequence  of 
the  perils  of  the  winds  and  waves ;  and  the  salvage  decreed  in  such 
a  case,  would  seem,  at  the  first  view,  £eur  removed  from  the  original 
peril,  and  disconnected  from  it :  and  yet,  in  the  law  of  insurance,  it 
is  constantly  attributed  to  the  original  peril,  as  the  direct  and  proxi- 
mate cause ;  and  the  underwriters  are  held  responsible  therefor,  al- 
though salvage  is  not  specifically,  and  in  terms,  insured  against. 

These  are  by  no  means  the  only  illustrations  of  the  danger  of 
introducing  such  an  application  of  the  maxim  into  the  law  of  in- 
surance, as  is  now  contended  for.  Suppose  a  perishable  cargo  is 
greatly  damaged  by  the  perils  of  the  sea,  and  it  should,  in  conse- 
quence thereof,  long  afterwards,  and  before  arrival  at  the  port  of 
destination,  become  gradually  so  putrescent  as  to  be  required  to  be 
thrown  overboard  for  the  safety  of  the  crew :  the  immediate  cause 
of  the  loss  would  be  the  act  of  the  master  and  crew ;  but  there  is  no 
doubt  that  the  underwriters  would  be  liable  for  a  total  loss,  upon 
the  ground  that  the  operative  cause  was  the  perils  of  the  sea.  Sup- 
pose a  vessel  which  is  insured  against  fire  only,  is  struck  by  lightning, 
and  takes  fire ;  and  in  order  to  save  her  from  utter  destruction,  she 
is  scuttled  and  sunk  m  shoal  water,  and  she  cannot  afterwards  be 
raised ;  it  might  be  said  that  the  immediate  cause  of  the  loss  was  the 
scuttling:  but  in  a  juridical  sense,  it  would  be  attributed  to  the  fire; 
and  the  underwriters  would  be  held  liable  therefor.  Suppose  an- 
other case,  that  of  a  vessel  insured  against  all  perils  but  fire ;  and 
she  is  shipwrecked  by  a  storm  on  a  barbarous  coast,  and  is  there 
burnt  by  the  natives :  it  might  be  said  that  the  proximate  cause  of 
the  loss  was  the  fire;  and  yet  there  is  no  doubt  that  the  underwriters 
would  be  held  liable  on  the  policy,  upon  the  ground  that  the  vessel 
had  never  been  delivered  from  the  original  peril  of  shipwreck. 

Illustrations  of  this  sort  might  be  pursued  much  farther,  but  it 
seems  unnecessary.  Those  which  have  been  already  suggested  suf- 
ficiently establish,  that  the  maxim,  causa  proxima  non  remota  spec- 
tatur,  is  not  without  limitations;  and  has  never  been  applied  in 
matters  of  insurance  to  the  extent  contended  for:  but  that  it  has  beea 
constantly  qualified,  and  constantly  applied  only  in  a  modified  prac- 
tical sense,  to' the  perils  insured  against    In  truth,  in  the  present 
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case,  the  bss  occasioned  by  the  contribution  is  (as  has  been  already 
suggested)  properly  a  consequence  of  the  collision ;  and  in  no  just 
sense  a  substantive  independent  loss. 

In  the  next-plea,  how  stand  the  authorities  on  this  subject  ?  The 
only  authority  which  has  been  cited  by  the  counsel  for  die  defend- 
ants, to  sustain  their  argument,  is  the  case  of  De  Vauz  vs.  Salvador, 
4  Adolphus  and  Ellis'  Rep.  420.  That  case  is  certainly  direct  to 
the  very  point  now  in  judgment.  It  was  a  case  of  collision,  where 
the  assured  had  been  compelled  to  pay  for  an  injury  done  to  another 
vessel  by  the  mutual  feult  of  both  vessels,  according  to  the  rule  of 
the  Ekiglish  Court  of  Admiralty ;  which,  in  a  case  of  mutual  fault, 
apportions  the  loss  between  them.  Lord  Denman,  in  delivering  the 
opinion  of  the  Court,  admitted  that  the  point  was  entirely  new;  and 
after  referring  to  the  above  maxim,  said,  '^  It  turns  out  that  the  ship 
(insured)  has  done  more  damage  than  die  has  received,  and  is 
obliged  to  pay  the  owners  of  the  other  ship  to  some  amount,  under 
the  rule  of  the  Court  of  Admiralty.  But  this  is  neither  a  necessary 
nor  a  proximate  effect  of  the  perils  of  the  sea.  It  grows  out  of  an 
arbitrary  provision  in  the  law  of  nations ;  from  views  of  general 
expediency,  not  as  dictated  by  natural  justice,  nor  (possibly)  quite 
consistent  with  it:  and  can  no  more  be  charged  on  the  underwriters 
than  a  penalty  incurred  by  contravention  of  the  revenue  laws  of 
any  particular  state,  which  was  rendered  inevitable  by  perils  insured 
against.^'  This  is  the  whole  reasoning  of  the  learned  judge  upon 
the  point ;  and  with  great  respect,  if  the  views  already  suggested 
are  well  founded,  it  is  not  supported  by  the  analogies  of  the  law,  or 
by  the  principles  generally  applied  to  policies  of  insurance.  The 
case  of  a  penalty,  put  by  the  learned  judge,  does  not  strike  us  with 
the  same  force  as  it  does  his  lordship.  If  any  nation  should  be  so 
regardless  of  the  principles  of  natural  justice,  as  to  declare  that  a 
vessel  driven  on  shore  by  a  storm  should  be  forfeited  because  its 
revenue  laws  were  thereby  violated;  it  would  thea deserve  consi- 
deration whether  the  underwriters  would  not  be  liable  for  the  loss, 
as  an  inevitable  incident  to  the  shipwreck.  At  all  events,  the  point 
is  too  doubtful  in  itself  to  justify  us  in  adopting  it  as  the  basis  of 
any  reasoning  in  the  present  case. 

The  case  before  the  King's  Bench  was  confessedly  new,  and  does 
not  appear  upon  this  point  to  have  been  much  argued  at  the  bar. 
It  seems  to  have  been  decided,  principally,  upon  the  ground  of  the 
absence  of  any  authority  in  favour  of  the  assured;  and  as  it  appears 
to  us,  in  opposition  to  the  analogies  furnished  by  other  acknowledged 
doctrines  in  the  law  of  insurance. 

The  same  question,  however,  has  undergone  the  deliberate  con- 
sideration of  some  of  the  greatest  maritime  jurists  of  continental 
Europe;  and  the  result  at  which  they  have  arrived  is  directly  oppo- 
site to  that  of  the  King's  Bench.  Pothier  lays  it  down  as,  in  his 
opinion,  the  clear  result  of  the  contract  of  insurance,  that  the  under- 
writers are  bound  to  pay  not  only  the  direct  loss  occasioned  by  any 
peril  insured  against,  but  all  the  expenses  which  follow  as  a  conse 
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quence  therefrom.  Pothier,  Traits  d' Assurance,  n.  49.  Estrangin, 
a  very  excellent  modern  commentator  upon  Pothier,  (Estrangin's 
note,)  asserts  that  there  is  not  the  slightest  doubt  on  the  subject. 
Emerigon,  whose  reputation  as  a  writer  on  the  law  of  insurance  is 
second  to  no  one,  unequivocally  adopts  the  same  opinion.  Emerig. 
Assur.  ch.  12,  s.  14,  p.  414 — 417.  In  short,  all  those  learned  foreign- 
ers hold  the  doctrine  that  whenever  the  thing  insured  becomes  by  law 
directly  chargeable  with  any  expense,  contribution,  or  loss,  in  conse- 
quence of  a  particular  peril,  the  law  tre^its  that  peril,  for  all  practical 
purposes,  as  the  proximate  cause  of  such  expense,  contribution,  or 
loss.  And  this  they  hold,  not  upon  any  peculiar  provisions  of  the 
French  ordinance,  but  upon  the  general  principles  of  law  applicable 
to  the  contract  of  insurance.  In  our  opinion  this  is  the  just  sense 
and  true  interpretation  of  the  contract 

It  has  been  suggested  that  there  is  a  difference  between  our  poli- 
cies and  the  French  policies ;  the  latter  containing  an  express  enu- 
meration of  fortuitous  collision,  or  running  foul,  (abordage  fortuit,) 
as  a  peril  insured  against ;  while  in  our  policies  it  falls  only  under  the 
iaoTe  general  head  of  <' perils  of  the  sea.''  But  this  furnishes  no 
just  ground  for  any  distinction  in  principle.  The  reasoning,  if  any, 
to  be  derived  from  this  circumstance,  would  seem  rather  to  apply 
with  more  force  in  favour  of  the  plaintiff,  since,  even  when  the  risk 
of  collision  is  specifically  enumerated,  the  expenses  and  contribution 
attendant  upon  it  are  treated  as  inseparable  from  the  direct  damage 
to  the  vessel  itself,  as  a  part  of  the  loss.  In  short,  whether  a  parti- 
cular risk  is  specified  in  terms,  or  is  comprehended  in  the  general 
words  of  the  policy,  the  same  result  must  arise,  vi2.  that  the  under- 
writers are  to  bear  all  losses  properly  attributable  to  that  peril ;  and 
no  other  losses. 

It  may  be  proper  to  remark,  that  the  rule  which  we  here  adopt, 
is  just  as  likely,  in  actual  practice,  to  operate  favourably  as  unfa- 
vourably to  the  underwriters.  If  by  the  collision  the  Paragon  had 
been  sunk,  and  the  galliot  saved,  the  underwriters  would  have  had 
the  entire  benefit  of  the  reciprocity  of  the  rule.  It  would  sound  odd 
that  in  such  a  case  the  underwriters  should  be  entitled  to  receive 
the  full  benefit  of  the  Hamburgh  law  for  their  own  indenmity ;  and 
yet  in  the  opposite  case,  that  they  should  escape  from  the  burden 
imposed  by  that  law. 

In  all  foreign  voyages,  the  underwriters  necessarily  have  it  in 
contemplation  that  the  vessel  insured  must,  or  at  least  may  be,  sub- 
jected to  the  operation  of  the  laws  of  the  foreign  ports  which  are 
visited.  Those  very  laws  may  in  some  cases  impose  burdens,  and 
in  some  cases  give  benefits,  different  from  our  laws ;  and  yet  there 
are  cases  under  policies  of  insurance,  where  it  is  admitted  that  the 
foreign  law  will  govern  the  rights  of  the  parties,  and  not  the  domes- 
tic law.  Such  is  the  known  case  of  a  general  average,  settled  in  a 
foreign  port  according  to  the  local  law ;  although  it  may  differ  from 
our  own.  Simonds  vs.  White,  2  Barn,  and  Cresw.  805.  In  the 
present  case,  the  policy  was  on  time^  and  theTessel  had,  as  it  were, 
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a  roving  commission  to  visit  any  foreign  port ;  and  of  course  might 
well  be  presumed  at  different  periods  to  come  under  the  dominion 
of  various  codes  of  laws^  which  might  subject  her  to  various  ex- 
penditures and  burdens.  The  underwriters  have  no  right  to  com- 
plain, that  when  those  expenditures  and  burdens  arise  from  a  peril 
insured  against,  they  are  compelled  to  pay  them;  for  they  were 
bound  to  have  foreseen  the  ordinary  incidents  of  the  voyage.  Sup- 
pose a  vessel  injured  by  the  perils  of  the  sea  puts  into  a  foreign  port 
to  repair,  and  the  license  to  repair,  or  the  repairs  themselves,  are 
burdened  with  a  heavy  revenue  duty;  no  one  will  doubt  that  the 
charge  must  be  borne  by  the  underwriters,  as  an  expense  incident 
to  the  repair :  and  yet  it  might  truly  be  said  not  to  be  the  natural 
result  of  the  peril,  but  only  a  charge  imposed  by  law,  consequent 
thereon. 

Upon  the  whole,  we  are  of  opinion  that  it  be  certified  to  the  Cir- 
cuit Court,  that  in  this  case  the  contributory  amount  paid  by  the 
Paragon,  on  account  of  the  collision,  was  a  direct,  positive,  and  prox- 
imate effect  from  die  accident,  in  such  sense  as  to  render  the  defend- 
ants liable  therefor  upon  this  policy. 

This  cause  came  on  to  be  hear^  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Mas- 
sachusetts, and  on  the  point  and  question  on  which  the  judges  of  the 
said  Circuit  Court  were  opposed  in  opinion,  and  which  was  certified 
to  this  Court  for  its  opinion,  agreeably  to  the  act  of  Congress  in  such 
cases  made  and  provided ;  and  was  argued  by  counsel.  On  consi- 
deration whereof,  it  is  the  opinion  of  this  Court  that,  ^<  in,  this  case, 
the  contributory  amount  paid  by  the  Paragon,  on  account  of  the 
collision,  was  a  direct,  positive,  and  proximate  effect  from  the  acci- 
dent, in  such  sense  as  to  render  the  defendants  liable  therefor  upon 
this  policy.*'  Whereupon  it  is  ordered  and  adjudged  by  this  Court, 
that  it  be  so  certified  to  the  said  Circuit  Court. 
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wp  m  Jambs  Atkiws,  Appellant,  vs.  N.  and  J.  Dick  and  Company, 

,fi(BfU5  Appellees. 

A  bill  for  an  injunction  wss  filed,  alleging  that  the  partiea  who  had  obtained  a  judgment 
at  law  for  the  amount  of  a  bill  of  exchange,  of  which  the  complainant  waa  endorser, 
had,  before  the  suit  was  instituted,  obtained  payment  of  the  bill  from  a  subsequent  en- 
dorser, out  of  funds  of  the  drawer  of  the  bill,  obtained,  by  the  subsequent  endorser, 
from  one  of  the  drawers.  It  was  held,  that  it  was  not  necessary  to  make  the  subsequent 
endorser,  who  was  alleged  to  have  made  the  payment,  a  piirty  to  the  injunction  bilL 

In  such  a  bill  an  allegation  that  the  amount  due  on  the  bill  of  exchange  was  paid,  is  suffi- 
cient; without  stating  the  Talue  or  nature  of  the  eflbcts  out  of  which  the  payment  was 
-made. 

If  there  be  any  one  ground  upon  which  a  Court  of  Equity  affi>rds  relief  it  is  an  allegation 
of  fraud,  proved  or  admitted* 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

On  the  24th  June,  1834,  Cain  and  Lusk,  merchants  of  Alabama, 
drew  a  bill  of  exchoinge  for  two  thousand  four  hundred  and  five 
dollars,  on  Martin  Pleasants  and  Company,  of  New  Orleans,  in 
favour  of  the  appellant,  James  Atkins.  This  bill  was  endorsed  by 
James  Atkins  to  Parham  N.  Booker,  and  was  afterwards  endorsed 
to  N.  and  J.  Dick  and  Company,  the  appellees.  The  bill  was  pro- 
tested, and  the  appellees  brought  a  suit  against  James  Atkins,  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Mississippi, 
to  May  term,  1838,  and  recovered  a  judgment  for  thirty-two  hundred 
and  twenty-five  dollars. 

Execution  was  issued  on  the  judgment,  and  a  levy  was  made  on 
tlie  property  of  James  Atkins;  who,  in  redemption  of  the  same, 
gave  a  forthcoming  bond,  with  sureties,  for  the  delivery  of  the  pro- 
perty to  the  marshal  on  the  day  of  sale.  The  property  not  having 
been  delivered  according  to  the  provisions  of  the  bond,  the  marshcd 
returned  the  bond  as  forfeited ;  whereby,  according  to  the  laws  of 
the  state  of  Mississippi,  it  became,  in  force  and  effect,  a  judgment 
against  the  obligor  and  his  sureties. 

The  appellant,  in  order  to  stay  execution  on  the  bond  against 
himself,  and  the  sureties,  filed  a  bill  on  the  equity  side  of  the  Court, 
and  obtained  an  injunction  against  the  obligors  in  the  bond. 

The  bill  states,  that  since  the  giving  of  the  forthcoming  bond  by 
the  appellant,  and  his  sureties,  he  has  ascertained,  and  does  verily 
believe,  that  N.  and  J.  Dick  and  Company  had  been  paid  the  money 
mentioned  in  the  bill  of  exchange,  before  the  institution  of  the  suit 
on  the  same ;  but  that  he  had  no  knowledge  of  this  on  the  giving 
of  the  forthcoming  bond  and  its  forfeiture ;  that  he  is  advised,  and 
believes,  that  the  bill  of  exchange  was  paid  to  N.  and  J.  Dick  and 
Company,  by  Parham  N.  Booker,  before  the  action  was  brought 
igainst  him  on  the  bill ;  and  that  the  same  was  paid  because  of 
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effects  placed  in  the  hands  of  Booker,  by  Lusk,  one  of  the  drawers 
of  the  bill.  That  he  is  advised  and  believes  tfiat  he  would  have 
had  a  good  and  meritorious  defence  against  Booker,  on  account  of 
the  effects  placed  in  the  hands  of  Booker  by  Lusk,  had  Booker 
brought  an  action  against  him  in  his  own  name;  and  he  charges 
that  Uie  names  of  N.  and  J.  Dick  and  Company  have  been  used  to 
defeat  him  in  such  a  defence. 

The  defendant,  the  appellees  demurred  to  the  bill,  and  alleged  the 
following  causes  of  demurrer : 

1.  It  is  alleged  in  the  bill  as  a  substantive,  and  the  original  ground 
for  injunction  of  the  statutory  judgment  therein  named,  that  one 
Parham  N.  Booker,  is  the  actual,  and  not  the  nominal  plaintiff  in 
said  judgment;  that  as  endorser  of  the  bill  of  exchange,  (the  basis 
of  the  judgment,)  next  after  the  complainant  as  the  first  endorser, 
having  paid  the  amount  of  the  bill  to  the  holders,  received  certain 
effects  of  the  drawers,  whose  amount  ought  to  be  credited  to  com- 
plainant ;  and  yet  the  said  Booker  is  not  impleaded  as  a  defendant. 

2.  Nor  is  the  amount,  or  value,  or  nature  of  the  effects,  so  charged 
to  have  been  paid  to  the  second  endorser,  specified  in  said  bill ;  nor 
what  part  or  portion  was  discharged,  or  whether  any  of  such  effects 
proved  productive. 

3.  The  said  bill  contains  no  matter  or  grounds  whereon  the  Court 
can  grant  the  relief  prayed  therein. 

The  Court  ordered,  adjudged,  and  decreed  that  the  demurrer  to 
the  bill  be  sustained,  and  that  the  complainant  have  leave  to  amend 
his  bill.  It  was  further  ordered,  adjudged,and  decreed,  that  the  injimc- 
tion  be  dissolved :  and  the  complainant  in  the  bill  declined  making 
any  amendment  to  the  bill,  and  put  the  cause  down  for  a  further 
hearing  upon  the  bill  and  demurrer :  and,  after  argument  heard,  it 
appearing  to  the  satisfaction  of  the  Court,  that  Parham  N.  Booker 
was  materially  interested  in  the  issue  of  said  cause,  and  that  the 
said  Booker  luid  not  been  made  a  party  to  the  same,  it  was,  there- 
fore, ordered,  adjudged,  and  decreed,  that  the  said  bill  be  dismissed 
for  want  of  proper  parties  to  the  same,  &c. 

The  case  was  argued  by  Mr.  Cocke,  for  the  appellants;  and  by 
Mr.  Crittenden,  for  the  appellees. 

For  the  appellants,  it  was  contended, 

1.  That  this  being  an  injunction  bill,  and  Booicer  being  no  party 
to  the  proceedings  at  law,  he  was  not  a  necessary  or  proper  party 
to  the  injunction  bill. 

2.  That  the  fraud  charged  should  have  been  denied  by  answer ; 
and  that  the  Court  below  in  sustaining  the  demurrer  and  dimissing 
the  bill,  was  guilty  of  manifest  error. 

3.  That  Booker's  rights  and  remedies,  whatever  they  may  be,  are 
separate  and  independent,  and  purely  legal. 

4.  On  sustaining  the  demurrer,  the  injunction  ought  not  to  have 
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been  dissolved;  but  leave  given  to  bring  the  other  parties  before  the 
Court 

Mr.  Cocke  stated,  that  he  was  aware,  that  it  is  a  rule  in  equity, 
that  all  persons  materially  interested  in  a  suit  ought  to  be  nlade 
narties.  But  the  Court  will  always  look  to  the  object  of  the  suit  in 
determining  the  question  of  the  necessary  parties  to  it.  Law  Li- 
brary, vol.  49,  pages  6,  7. 

It  is  no  part  of  the  object  of  this  bill  to  affect  the  liabiUty  of 
Atkins  to  Booker,  on  Atkins'  endorsement  to  him.  Booker's  rights 
and  remedies  would  remain  unaffected  by  a  decree  of  perpetual 
injunction  of  N.  and  J.  Dick  and  Company. 

On  the  subject  of  the  rule  of  proper  parties  to  a  bill,  a  Court  of 
Equity  will  not  suffer  it  to  be  applied  to  defeat  the  purposes  of  jus- 
tice; if  the  case  can  be  disposed  of  without  prejudice  to  the  rights  or 
interests  of  persons  who  are  not  made  parties.  A  Court  of  Equity 
will  not  require  persons  to  be  made  parties,  where  the  circumstances 
of  the  case  do  not  warrant  it  Story's  Equity  Pleading,  78,  and 
the  authorities  there  stated. 

This  is  not  an  original  bill.  In  an  injunction  suit,  no  objection 
can  be  taken  on  the  ground  that  absent  persons  are  not  made 
parties.     Law  Library,  voL  49,  page  53. 

Whatever  rights  Booker  may  have  either  at  law  or  in  equity,  are 
predicated  from  the  liabilities  of  Atkins  to  Booker,  on  Atkins'  en- 
dorsement to  him.  Each  endorsement  is  in  the  nature  of  a  new 
bill.  It  constitutes  a  paramount,  separate,  distinct,  and  independ- 
ent contract.  Intermediate  endorsers,  or  endorsees,  are  not  neces- 
sary parties  in  equity :  their  remedies  are  on  the  bills  of  exchange, 
or  promissory  notes,  and  at  law.  Law  Library,  vol.  50,  page  151. 
Ward  vs.  Vanbokklen,  2  Paige's  Rep.  289.  M*Carty  vs.  Graham, 
2  Sunmons'  Rep.  285.    2  Atlans'  Rep.  235. 

The  merits  of  the  case  between  Atkins  and  N.  and  J.  Dick  and 
Company,  can  be  deterinined  without  affecting  the  interest  of 
Booker;  and  it  is  the  duty  of  the  Court  to  decree  between  the 
parties  before  them.  Russell  t^^.  Clark's  executor,  7  Cran'ch,  69. 
Booker's  rights  could  not  be  affected  by  the  decree  of  perpetual 
injunction  against  N.  and  J.  Dick  and  Company.  Wendel  vs.  Van 
Rensselaer,  1  Johns.  C.  R.  437.  7  Conn.  Rep.  437.  Jay  vs.  Wirtz, 
1  Wash.  C.  C.  Rep.  517.  He  was  not  named  as  a  party  defendant, 
nor  was  process  prayed  against  him,  or  his  interest  to  be  affected. 
He  was,  therefore,  no  proper  party.  Verplank  vs.  The  Mercantile 
Insurance  Company,  2  Paige's  Rep.  438.  The  Executors  of  Bra- 
sher vs.  Van  Courtlandt,  2  Johns.  C.  R.  245.  Lucas  vs.  The  Bank 
of  Darien,  2  Stew.  Alabama  Rep.  280.  Lyle  vs.  Bradford,  7  Monroe 
Rep.  113.  There  was  nothing  demanded  of  Booker,  and  therefore,  he 
should  not  be  made  a  party.    Eerr  vs.  Watts,  6  Wheat  Rep.  550. 

Had  Booker  been  made  a  party  in  equity,  he  could  have 
claimed  that  he  was  not  a  party  in  the  suit  at  law.  That  his  rights 
were  purely  legal,  distinct,  separate,  and  independent,  confined 
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alone  to  Atkins'  endorsement  to  him,  and  have  claimed  to  be  re- 
stored to  his  remedy  at  law ;  and  it  would  have  been  allowed  to 
him.  2  Stoiy's  Equity  Pleading,  p.  172,  sec.  885 ;  p.  173,  sec.  887. 
Marine  Insur&^ce  Company  t^^.  Hodgson,  7  Cranch,  336. 

If  the  suit  at  law  of  N.  and  J.  Dick  and  Company  against  Atkins, 
was  really  for  the  use  of  Booker,  his  name  should  have  been  placed 
on  the  record  as  the  cestui  que  use ;  by  concealing  his  connection 
with  the  suit,  he  has  no  right  to  shift  the  onus  probandi  as  to  the 
matters  in  litigation,  or  to  have  the  advantages  which  his  situation, 
as  a  defendant  in  Chancery  would  give  him.  This  would  be  a 
fraud  on  Atkins'  defence  against  Booker,  at  law.  Courts  of  Equity 
would  never  allow  the  success  of  such  a  fraud.  The  demurrer  is 
in  bad  grace ;  and  it  may  be  worthy  of  inquiry,  upon  what  prin- 
ciples do  N.  and  J.  Dick  aiid  Company  demur?  It  would  be 
against  conscience  to  execute  a  judgment  at  law,  thus  situated.  Ma- 
rine Insurance  Company  vs.  Hodgson,  7  Cranch,  332. 

The  fact  is,  Booker  can  only  be  used  in  the  injunction  case,  as  a 
witness.  Fenton  vs.  Hughes,  7  Yesey,  Jr.  Rep.  287.  1  S.  C. 
Rep.  73,  74. 

The  bill  insinuates  that  Booker  is  the  instigator,  and  it  may  be 
that  he  may  be  an  unwilling  witness ;  but  A&ns  is  entitled  to  the 
answer  of  N.  and  J.  Dick  and  Company,  and  the  testimony  of  Booker. 

If  it  be  true,  as  charged,  that  the  bill  of  exchange  has  in  fact 
been  paid;  it  matters  not  by  whom  or  how ;  the  right  of  N.  and  J. 
Dick  and  Company  to  have  an  action  again  for  the  money,  was  gone 
both  at  law  and  in  equity.  They  have  no  right  to  be  paid  twice* 
If  they  could  have  no  action  for  themselves,  it  is  difficult  to  per- 
ceive upon  what  principle  they  could  have  an  action  for  another. 
By  the  payment  of  the  bill  of  exchange,  it  was  cancelled  by  law. 

It  is  time  enough  for  Atkins  to  litigate  his  rights  with  Booker, 
both  at  law  and  in  equity,  when  Booker  shall  sue  Atkins  on  At- 
kins' endorsement  to  Booker. 

It  is  therefore  claimed,  that  the  decree  of  the  Court  below  should 
be  reversed ;  the  demurrer  be  overruled ;  and  leave  granted  to  N.  and 
J.  Dick  and  Company  to  answer  the  bill. 

Mr.  Crittenden,  for  the  appellees,  contended,  that  the  bill  of  the 
appellants  was  properly  dismiaied  by  Uie  Circuit  Court,  for  want  of 
proper  parties,  and  for  want  of  equity. 

The  Circuit  Court  allowed  the  complainant  to  add  proper  parties ; 
but  this  he  refused,  and  went  on,  notwithstanding  this  permission. 
According  to  the  allegations  of  the  bill,  not  only  Parham  N.  Booker, 
but  all  the  sureties  in  the  forthcoming  bond,  given  to  the  marshal, 
should  have  been  made  parties  to  the  suit,  according  to  their  interest 
in  relation  to  the  matters  alleged  in  it ;  and  in  order  to  enable  the 
Court  to  settle  at  once  the  whole  controversy.  Mclntire  vs.  Hughes, 
4  Bibb,  187.  3  Monroe,  398.  4  Monroe,  386.  3  J.  J.  Marshall,  44. 
Macey  &  Co.  V6.  Brooks,  4  Bibb,  2^8.  Turner  vs.  Cox,  5  Litt  Rep. 
175.       Cummins  t^.  Boyle,  1  J.  J.  Marshall,  481* 
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The  whole  equity  asserted  by  the  appellants,  grows  out  of  the^ 
acts  of  others  than  those  of  N.  and  J.  Dick  and  Company.  It  is 
alleged  that  Booker  is  now  prosecuting  the  suit  on  the  bill  of  ex- 
change, in  the  name  of  N.  and  J.  Dick  and  Company ;  and  yet  he  is 
not  made  a  party. 

The  assignor  of  a  judgment,  when  a  bill  is  filed  against  the  parties 
to  the  judgment,  must  be  made  parties  to  the  bill.  The  proceeding 
here  is  against  an  alleged  nominal  party ;  and  yet  the  real  party  is 
not  allowed  an  opportunity  to  be  heard.  If  the  appellant  is  suc- 
cessful in  this  proceeding,  Booker  will  not  be  prevented  suing  on 
the  bill  of  exchange,  if  he  gets  possession  of  it  Thus  the  contro- 
versy between  the  parties  to  the  bill  of  exchange  will  not  be  settled 
by  the  present  proceedings. 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  Court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the  United 
States,  for  the  Southern  District  of  MississippL 

The  appellant  was  the  payee  of  a  bill  of  exchange  drawn  by  Cain 
and  Lusk,  which  he  endorsed  to  Parham  N.  Booker,  who  endorsed 
it  to  N.  and  J.  Dick  and  Company. 

The  bill  having  been  dishonoured,  Dick  and  Company  brought 
suit  thereon,  and  recovered  a  judgment  against  Atkins,  the  first 
endorser. 

Upon  this  judgment  an  execution  was  issued,  a  forthcoming  bond 
was  taken  and  forfeited ;  by  reason  whereof,  the  bond,  according  to 
a  statute  of  Mississippi,  had  the  force  of  a  judgment,  on  which  exe- 
cution was  issued. 

Atkins  thereupon  filed  his  bill  in  equity,  in  which  he  alleged  that 
he  had  ascertained,  and  verily  believed,  that  Dick  and  Company  had 
been  paid  the  amount  of  the  bill  of  exchange,  before  the  institution 
of  their  suit  against  him ;  but  that  he  bad  no  knowledge  of  it  at  the 
time  of  the  giving  and  forfeiture  of  the  forthcoming  bond.  That  he 
was  advised,  and  verily  believed,  that  the  bill  of  exchange  was  paid 
to  Dick  and  Company,  by  Parham  N.  Booker,  before  the  suit  was 
brought;  and  that  it  was  paid,  because  of  effects  placed  in  the  hands 
of  said  Booker  by  Lusk,  one  of  the  drawers  of  the  bill  of  exchange. 
That  he  was  advised,  and  believed,  that  he  would  have  had  a  good 
defence  against  Booker,  on  account  of  said  effects  received  by  him 
from  Lusk,  with  which  to  pay  the  bill,  in  case  said  Booker  had  sued 
in  his  own  name,  thereon.  That  the  names  of  Dick  and  Company 
were  used  with  ihe  intent  to  defeat  him  of  that  defence,  in  case  he 
became  advised  that  said  effects  had  been  placed  in  the  hands  of 
Booker  by  Lusk,  with  which  to  pay  and  satisfy  the  bill.  The  bill 
charged  ttiat  in  these  proceedings  the  appellant  had  been  most  pal- 
pably defrauded;  and  that  in  order  to  consummate  the  fraud,  Dick 
and  Company  had  caused  execution  to  issue  on  the  judgment  created 
by  the  forfeited  forthcoming  bond,  which  was  then  in  the  hands  of  the 
marshal;  and  it  prayed  an  injunction,  a  perpetuation  thereol,  and  for 
general  relief.    An  injunction  was  granted.    The  defendants  demur 
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red  to  the  bill,  assigning  three  causes  of  demurrer,  to  wit :  1.  That 
Booker  was  not  made  a  party.  2«  That  neither  the  amount,  nor 
the  value,  nor  the  nature  of  the  effects,  charged  in  the  bill  to 
have  been  paid  to  the  second  endorser,  was  specified ;  and  that  it 
was  not  stated  what  part  or  portion  was  discharged,  nor  whether 
any  of  such  effects  proved  to  be  productive.  9.  That  the  bill  con- 
tained no  matter  or  grounds  on  which  the  Court  could  grant  the 
relief  prayed  for.  The  Court  sustained  the  demurrer,  and  gav  the 
plaintiff  leave  to  amend  his  bill ;  and  he  .declining  to  make  any 
amendment,  they  dissolved  the  injunction,  and  dismissed  the  bill  for 
want  of  proper  parties. 

From  that  decree  this  appeal  was  taken.  The  defendants,  having 
demurred  to  the  bill,  in  the  consideration  of  the  case,  we  are  to  take 
all  its  allegations  to  be  true. 

The  bill  is  somewhat  inartificially  drawn;  but  it  substantially 
alleges  that  before  the  institution  of  the  suit  at  law  against  the  plain- 
tiff, the  amount  of  the  bill  of  exchange  in  question  had  been  paid 
to  Dick  and  Company,  by  means  of  effects  furnished  by  one  of  the 
drawers.  The  particular  language  of  the  allegation  is,  that  it  was 
paid  to  them,  because  of  effects  placed  in  the  hands  of  Parham  N. 
Booker,  by  Lusk,  one  of  the  drawers.  Now  we  understand  the 
import  of  this  to  be,  that  these  effects  constituted  the  means  by  which 
the  payment  was  effected;  whether  Booker  sold  the  effects,  and  paid 
the  bill  out  of  the  proceeds  of  the  sale,  or  detained  them  himself, 
and  in  their  stead  advanced  their  value  in  money,  is  an  inquiry  of 
no  moment ;  because  in  either  aspect  of  the  case,  the  effect  would 
be,  that  the  bill  was  paid,  by  means  furnished  by  one  of  the  draw- 
ers. And  upon  this  state  of  facts,  it  is  clear  that  the  same  operation 
which  satisfied  the  claim  of  Dick  and  Company,  at  the  same  time 
extinguished  all  the  rights  as  well  as  liabilities  growing  out  of  the 
bill  of  exchange :  because  they,  being  the  last  endorsers,  were  the 
persons  entitled  to  receive  the  amount  of  the  bill ;  and  the  drawers 
being  liable  to  every  other  party,  and  the  funds  by  which  the  pay- 
ment was  effected  being  furnished  by  them,  there  was  no  longer 
any  person  who  could  have  a  claim  against  any  other,  founded  upon 
a  bill  thus  paid. 

Upon  tl\is  view  of  the  subject,  the  question  is,  whether  a  party 
who  has  received  payment  of  his  debt,  shall  be  permitted  by  a 
Court  of  Equity  to  avail  himself  of  a  judgment  at  law,  to  enforce  a 
second  payment;  and  that  too,  against  a  party  who  did  not  know 
of  that  payment,  until  after  the  judgment  was  obtained.  To  state 
such  a  proposition  is  to  answer  it. 

The  bill  further  charges  the  defendants  with  fraud,  and  this,  too, 
is  admitted  by  the  demurrer.  If  there  be  any  one  ground  upon 
which  a  Court  of  Equity  affords  relief  with  more  unvarying  uni- 
formity than  on  any  other,  it  is  an  allegation  of  fraud,  whether  proven 
or  admitted.  Whilst,  therefore,  a  case  stands  before  us  upon  such 
a  bill  and  demurrer,  we  cannot  hesitate  to  say  it  must  be  considered 
as  entitling  the  party  to  the  aid  of  a  Court  of  Equity. 
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It  is  contended  that  Booker  ought  to  have  been  made  a  partf. 
And  the  ground  taken  is,  (and  this  is  the  first  cause  of  demurrer 
assigned,)  that  every  person  ought  to  be  made  a  party  who  has  an 
interest  in  the  subject  of  controversy;  and  it  is  said  that  Booker  is 
in  that  situation.  We  think  that  he  has  no  interest  in  the  object  of 
this  suit ;  in  other  words,  that  he  is  not  interested  in  the  question 
between  these  parties.  The  ground  of  equity  is,  that  Dick  and 
Company,  the  piaintifis  in  the  judgment  at  law,  received  payment 
of  the  amount  recovered  by  them,  before  they  brought  their  suit. 
Now  if  he  were  made  a  party  at  all,  it  must  be  as  defendant.  But 
the  plaintiff' neither  sought,  nor  could  he  obtam,  any  decree  against 
him.  He  only  asked  a  perpetual  injunction  against  Dick  and  Com- 
pany, on  the  ground  of  an  equity  attaching  upon  them  personally. 
If  the  plaintiff  should  prevail  against  them,  it  would  be  upon  the 
.  ground  that  the  amount  of  the  bill  had  been  paid  to  them  by  the 
drawers :  supposing  that  to  be  the  case,  then  Booker  would  not  be 
liable  to  them  as  endorser.  If,  on  the  contrary,  the  plaintiff  should 
fail,  Booker's  rights  would  in  nowise  be  concluded  or  affected ;  but 
if,  as  endorser,  he  should  be  made  liable  to  Dick  and  Company,  then, 
as  endorser,  he  could  recover  against  the  plaintiff,  Atkins,  as  en- 
dorsee to  him.  But  again :  Booker's  right  and  liability  upon  the 
bill  are  at  kiw.  We  cannot,  therefore,  perceive  any  ground  upon 
which,  in  a  contest  between  two  parties  to  a  bill,  founded  upon  an 
allegation  of  equity  attaching  personally  to  one  of  them,  a  third 
party  can  be  brought  into  a  Court  of  Equity  to  mingle  in  that  liti- 
gation, when  the  attitude  in  which  he  stands  is  purely  legal.  If  the 
equity  attached  to  him,  then  he  ought  to  be  made  a  party:  but  as  it 
does  not,  a  Court  of  Equity  is  not  the  forum  in  which  to  discuss  or 
to  decide  either  his  right  or  liability.  A  very  familiar  case  will 
illustrate  this  principle.  Suppose  an  obligee  to  assign  a  bond,  on 
which  the  assignee  recovers  a  judgment,  where,  by  statute,  he  may 
sue  in  his  own  name;  and  that  the  obligor  thereupon  files  his  bill  in 
equity,  praying  for  a  perpetual  injunction,  on  the  ground  of  some 
equity  attaching  upon  the  obligee  before  the  assignment.  In  such 
a  case,  the  assignor  must  be  made  a  party,  because  he  is  directly 
interested  in  discussing  the  equity  alleged  to  exist  against  him.  But 
if,  on  the  contrary,  the  bill  were  filed  upon  the  ground  of  some  equity 
not  existing  against  the  assignor,  but  arising  between  the  obligor 
and  assignee,  after  the  assignment,  then  there  would  be  no  pretence 
for  saying  that  the  assignor  ought  to  be  a  party:  plainly,  because, 
in  that  particular  question,  he  has  no  interest  whatsoever*  Which- 
ever way  that  question  may  be  decided,  the  relation  between  the 
assignor  and  assignee,  and  the  liability  of  the  former  to  the  latter, 
growing  out  of  the  assignment,  are  purely  questions  of  law;  wholly 
unaffected  bjrthe  decision  of  the  case  in  equity. 

The  second  ground  of  demurrer  is,  that  neither  the  amount,  nor 
value,  nor  nature  of  the  effects  charged  to  have  been  paid,  is  speci- 
fied ;  nor  is  it  stated  what  portion  of  the  debt  was  discharged,  nor 
whether  any  of  such  effects  proved  to  be  productive.    This  cause 
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of  demurrer  we  consider  altogether  untenable.  The  allegation  in 
the  bill  is,  that  the  money  mentioned  in  the  bill  of  exchange  was 
paid  to  Dick  and  Company.  This  allegation  covers  the  whole  equity 
of  the  case ;  because  it  asserts  that  there  was  a  payment,  and  that,  a 
payment  of  the  money  mentioned  in  the  bill ;  that  is,  the  whole 
amount  of  the  bill. 

The  third  cause  of  demurrer,  that  there  is  no  ground  laid  in  the 
bill  for  relief,  has  been  already  discussed ;  and  we  have  shown  that 
the  bill  does  contain  sufficient  allegations  to  entitle  the  complainant 
to  the  aid  of  a  Court  of  Equity. 

We  are  of  opinion  that  the  Circuit  Court,  instead  of  sustaining 
the  demurrer,  ought  to  have  overruled  it ;  and  ordered  the  defend- 
ants to  answer. 

The  decree  is  therefore  reversed,  and  the  cause  remanded  to  the 
Circuit  Court,  to  be  proceeded  in,  in  conformity  with  this  opinion, 
and  as  to  equity  and  justice  shall  pertain* 
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George  Runtan,  Plaintiff  in  error,  vs.  The  Lessee  of  John 
6.  Coster  and  Thomas  K.  Mercien,  who  survived  John  Hone, 
Defendant  in  error. 

The  legialatare  of  the  state  of  New  York,  on  the  18tfa  of  April,  1828,  incorporated  «  The 
New  York  and  Schuylkill  Coal  Qompany."  The  act  of  incorporation  was  granted  for 
the  pttipoae  of  ropplying  the  dtj  of  New  Yoik  and  its  vicinity  with  coal ;  and  the  com- 
pany having,  at  great  etpense,  secured,  by  purchase,  valuable  and  extensive  coal  lands 
in  Pennsylvania,  the  legislature  of  New  York,  to  promote  the  supply  of  coal  as  fuel, 
granted  the  incorporation,  with  the  usual  powers  of  a  body  corporate,  giving  to  it  the 
powers  to  purchase  and  hold  lands,  to  promote  and  attain  the  objects  of  the  incorporation. 
The  recitals  in  the  act  of  incorporation  show  that  this  power  was  granted  with  special 
reference  to  the  purchase  of  lands  in  the  state  of  Pennsylvania.  The  right  to  hold  the 
lands  so  purchased  depends  on  the  assent  or  perm&sioo,  express  or  implied,  of  the  state 
of  Pennsylvania. 

The  policy  of  the  state  of  Pennsylvania,  on  the  subject  of  holding  lands  in  the  state  by  cor- 
porations, is  clearly  indicated  by  the  act  of  the  legislature  of  Pennsylvania,  of  April  6, 
1833.  Lands  held  by  corporations  of  the  state,  or  of  any  other  state,  without  license 
from  the  commonwealth  of  Pennsylvania,  are  subject  to  forfeiture  to  the  common- 
wealth. But  every  such  corporation,  its  foefiee  or  foeffees,  hold  and  retain  the  same,  to 
be  divested  or  dispossessed  by  the  commonwealth,  by  due  course  of  law.  The  plain  in- 
terpretation of  this  statute  is,  that  until  the  claim  to  a  forfeiture  is  asserted  by  die  state, 
the  land  is  held  subject  to  be  divested  by  due  course  of  law,  instituted  by  the  conmion- 
wealth  alone,  and  for  its  own  use. 

The  Supreme  Court  of  Pennsylvania  having  decided  that  a.corporation  has,  in  that  state, 
a  right  to  purchase,  hold,  and  convey  land,  until  some  act  is  done  by  the  government,  ao- 
corduig  to  its  own  laws,  to  vest  the  estate  in  itself;  the  estate  may  remain  in  a  corporation 
so  purchasing  or  holding  lands :  but  such  estate  is  defeasible  by  the  commonwealth. 
This  being  the  law  of  Pennsylvania,  it  must  govern  in  a  case  where  land  in  Pennsylva- 
nia had  been  purchased  by  a  corporatbn  created  by  the  legidature  of  New  Yoik,  for 
the  purpose  of  supplying  coal  from  Pennsylvapia  to  the  dty  of  New  YorL 

The  case  of  Fairfax  tw.  Hunter,  7  Cranch,  631,  cited  with  approbation. 

In  the  case  of  the  Bank  of  Augusta  t».  Earie,  13  Peters,  584,  and  in  various  other  cases 
decided  in  the  Supreme  Court,  a  corporatbn  is  considered  an  artificial  being,  existing 
only  in  oontempUtion  of  law ;  and  being  a  mere  creature  of  law,  it  possesses  (mly  those 
properties  which  the  charter  of  its  creation  confers  upon  it,  either  expressly,  or  as  ind- 
dental  to  its  very  exiBtenoe.  Corporations  created  by  statute  must  depend  for  their  powers, 
and  the  mode  of  exerdsing  them,  upon  the  true  construction  of  the  statute. 

A  corporation  can  have  no  legal  existence  out  of  the  sovereign^  by  which  it  is  created ;  as 
it  exists  only  in  contemplation  of  law,  and  by  force  of  the  law :  and  when  that  law  ceases 
to  operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  fmd  cannot  migrate  to  another  soverdgnty.  But 
although  it  may  Hve  and  have  its  bdng  in  that  state  only,  yet  it  does  not  follow  that  its 
existence  there  will  not  be  recognised  in  other  places ;  and  its  residence  in  one  state 
cre&tes  no  insuperable  objection  to  its  power  of  contracting  in  another.  The  corporation 
must  show  that  the  law  of  its  creation  gave  it  authority  to  make  such  contracts.  Yet, 
as  in  the  case  of  a  natural  person,  it  is  not  necessary  that  it  should  actually  exist  in  the 
soverdgnty  .in  which  the  contract  is  made.  It  is  suffident  that  its  existence,  as 
an  artificial  person  in  the  state  of  its  creation,  is  acknowledged  and  recognised  by  the 
state  or  nation  where  the  dealing  takes  place ;  and  that  it  is  permitted  by  the' laws  of  that 
place  to  exerdse  the  powers  with  which  it  u  endowed. 

Every  power  which  a  corporation  exercises  in  another  state,  depends  for  its  validity  upoa 
the  laws  of  the  soverdgnty  in  which  it  is  exercised :  and  a  corporation  can  make  no  valid 
contract,  without  the  sanction,  express  or  implied,  of  such  sovereignty ;  unless  a  case 
should  be  presented  in  which  the  right  daimed  by  the  corporation  should  appear  to  be 
secured  by  the  Constitution  of  the  United  States.  / 
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IN  enor  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania* 

This  was  an  action  of  ejectiuent,  brought  in  the  Circuit  Court  of 
the  District  of  Pennsylvania,  by  the  defendant  in  error,  the  lessee  of 
John  S.  Coster  and  Thomas  E.  Mercien,  citizens  of  New  York,  for 
the  recovery  of  a  tract  of  land  in  Norwegian  township,  Schuylkill 
county,  Pennsylvania.  The  defendant  in  the  Circuit  Court  was  in 
possession  of  the  land. 

The  title  of  the  lessors  of  the  plaintiff  below  was  founded  on  a 
patent  from  the  commonwealth  of  Pennsylvania,  dated  December 
23, 1824,  to  Benjamin  Pott,  granting  three  hundred  acres  of  land  to 
him,  in  Schuylkill  county ;  a  survey  of  the  land,  and  a  deed  executed 
on  the  17th  of  March,  1830,  by  which  the  patentee  conveyed  the 
land  to  John  G.  Coster,  John  Hone,  Moses  Jaques,  and  Thomas  E. 
Mercien,  of  the  city  of  New  York,  trustees  for  the  stockholders  of 
the  corporation  known  under  the  name  of  the  New  York  and 
Sdiuylkili  Coal  Company,  as  well  for  such  persons  as  were  then 
stockholders,  as  for  such  persons  as  might  afterwards  become  stock- 
holders. 

The  New  York  and  Schuylkill  Coal  Company  was  incorporated 
by  the  legislature  of  New  York,  on  the  18th  of  April,  1823. 

Moses  Jaques,  one  of  the  trustees,  by  direction  of  the  company, 
conveyed  the  right  and  interest  in  the  land  held  by  him  under  the 
deed  from  Benjamin  Pott  and  wife,  to  the  other  trustees,  on  the 
same  uses  and  trusts.  The  lessors  of  the  plaintiff  in  the  Circuit  Court, 
survived  John  Hone. 

The  defendant  below,  without  offering  any  evidence,  insisted  and 
prayed  the  Court  to  charge  the  jury  that  the  plaintiff,  upon  the  evi- 
dence, was  not  entitled  to  recover ;  but  the  Court  gave  the  contrary 
direction. 

The  jury  having  given  a  verdict  for  the  plaintiff  below,  in  con- 
formity with  the  directions  of  the  Court,  and  a  judgment  having 
been  entered  on  the  same,  the  defendant  prosecuted  this  writ  of 
error. 

The  case  was  argued  by  Mr.  C.  J.  IngersoU,  for  the  plaintiff  in 
error ;  and  by  Mr.  Budd,  with  whom  was  Mr.  Sergeant,  for  the 
defendant. 

Mr.  IngersoU,  for  the  plaintiff  in  error,  said,  that  the  case  of  the 
United  States  Bank  vs.  Earle,  13  Peters,  587,  rendered  much  argu- 
ment unnecessary.  From  that  case  he  gathered,  1.  That  corpora- 
tions are  local  as  well  as  artificial  bodies ;  2.  With  no  powers  but 
what  charters  create ;  3.  Especially  no  extra-territorial  powers,  but 
by  comity ;  4.  That  although  Courts  may  award  the  comity  of  the 
state ;  5.  Yet  it  must  not  be  contrary  even  to  the  poUcy  or  the  in- 
terest of  the  state ;  still  less  its  law,  written  or  common ;  6.  That 
corporations  may  act  extra-territorially,  by  agents.  Whether  his  was 
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the  burden  of  disproving  the  comity,  might  be  questioned ;  but  he 
assumed  it  so  far,  to  show  the  general  rule  of  Pennsylvania ;  if  the 
defendant  appeals  to  an  exception,  let  him  show  it. 

The  law,  as  settled  in  13  Peters,  turns  on  personalty.  This  is  a 
case  of  reality ;  and  all  legislation  is  jealous,  and  jurisprudence  ex- 
clusive, as  to  land.  Story's  Conflict  of  Laws,  363.  Jackson  vs. 
Ingraham,  4  Johns.  182.  United  States  i;^.  Crosby,  7  Cranch,  115. 
Beatty  vs.  Knowler,  4  Peters,  168.  The  law  of  the  state  of  Penn- 
sylvania is  deeply  imbued  with  this  principle ;  even  in  cases  in  which 
corporate  powers  are  not  involved.  Williams  i;^.  Mann,  6  Watts, 
278. 

By  universal  law,  title  to  land  begins  with  the  government  of 
its  locality ;  and  all  tenures  depend  on  it  Not  only  title,  but  dis- 
posal. In  Pennsylvania,  the  English  mortmain  acts  are  in  full 
force.  3  Bin.  626.  2  Pennsylvania  Black.  40.  The  case  of  the 
Methodist  Church,  1  Watts,  218.  By  recent  act  of  assembly,  these 
mortmain  exclusions  are  reinforced.    Acts  of  6th  April,  1833. 

Thus  the  general  rule  is  shown ;  and  the  question  is  driven  to  an 
exception.  It  has  been  adjudged  in  Pennsylvania,  that  corporations 
may  take,  though  they  cannot  hold.  Leasure  vs.  Hillegas,  7  Ser- 
geant and  Rawle,  313.  But  this  case  does  not  bind  as  a  judgment 
on  the  case  in  argument,  because  the  former  was  a  case  of  domestic, 
not  foreign  corporation.  The  argument  of  that  case  is  not  to  be  a 
judgment  to  bind  this;  and  that  argument  is  wrong,  for  by  common 
law,  corporations  may  not  take.  To  do  so,  is  not  of  their  nature, 
as  asserted  by  Chief  Justice  Tilghman.  1  Blackstone's  Com.  475. 
Co.  Lit.  40.  Indeed,  the  English  mortmain  acts  are  but  declara- 
tory of  the  common  law.  Ang.  and  Am.  on  Corpo.  80.  Ail  law, 
the  original  Roman,  the  English,  and  the  American,  require  that 
bodies  of  land  shall  not  be  held  in  mortmain.  2  Kent  Com. 
269 — ^283.  Nor  is  mortmain  confined  to  superstitious  or  reli- 
gious tenure,  but  all  holding  by  any  body.  Such  is  the  statute 
7  Ed.  1  ch.  2.,  A.  D.  1279,  enlarging  Magna  Charta  of  1217.  See 
Highmore's  History  of  Mortmain,  and  Reese's  Cyclopaedia,  The 
law  of  mortmain  forbids  all  holding  of  lands  by  artificial 'bodies. 
And  to  talk  of  English  conunon  law  before  1279,  is  to  recur  to  ages 
when  we  cannot  ascertain  what  law  was.  1  Reeve's  History  of 
English  Law,  ch.  5,  p.  229. 

Nor  is  English  common  law  the  common  law  of  Pennsylvania ; 
but  the  English  law  adopted  as  it  was  adapted.  Carter  vs.  Bladen, 
2  Bin.  484.  Judge  Read,  in  his  Pennsylvania  Blackstone,  1  vol. 
261,  and  2  vol.  40,  is  explicit,  that  there  is  no  common  law  in  that 
state,  but  as  adopted  and  modified ;  and  no  corporation,  but  as  char- 
tered ;  no  common  law  corporation  whatever. 

Moreover,  there  is  no  analogy,  as  supposed,  between  the  copora- 
tive  capacity  and  that  of  aliens,  to  take  land  and  hold  till  ousted : 
because  aliens  are  presumed  to  be  capable  till  the  contrary  is  shown. 
Gouverneur  vs.  Robertson,  11  Wheat.  356. 

The  act  of  incorporation  of  this  company,  is  thoroughly  New 


Digitized  by 


Google 


JANUARY  TERM,  1840.  US 

[Rnnyaii  99.  The  LcHae  of  Cotter  et  oL] 

York.  A  law  of  New  York,  session  46,  ch.  184,  p.  217,  authorized 
it  to  hold  five  hundred  thousand  dollars  worth  of  land  in  Pennsyl- 
vania, for  the  benefit  of  the  city  of  New  York ;  a  sum  that  would 
buy  a  county,  perhaps  a  state.  Such  act  is  void ;  not  merely  void- 
able :  and  void,  whether  the  hold  it  gives  over  land  in  Pennsyl- 
vania be  conferred  on  a  body  corporate,  or'on  an  individual. 

Mr.  Budd,  for  the  defendants  in  error,  contended,  that  if  their 
title  were  directly  in  a  corporation,  not  authorized  to  hold  lands  in 
Pennsylvania ;  still  the  position  of  the  plaintiff  is  untenable,  because 
the  requisitions  of  the  law  to  divest  a  title  of  that  description,  have 
not  been  complied  with.  Even  under  the  statutes  of  mortmain,  a 
corporation  can  take,  although  it  cannot  hold  land  as  against  the 
state.  The  corporation  acquires,  and  may  convey-  ^  a  fee  simple, 
defeasible  by  the  commonwealth"  alone ;  and  until  an  escheat  be 
regularly  effected,  it  possesses  all  the  rights  and  remedies  incident 
to  ownership.  The  right  on  the  part  of  the  state  to  enter,  does  not 
exist  until  office  found.  Leasure  vs.  Hillegas,  7  Sergeant  and 
Rawle,  313.  Baird  vs.  The  Bank  of  Washington,  11  Sergeant  and 
Rawle,  418,  In  both  of  these  decisions,  the  case  of  an  alien  is 
considered  as  analogous  to  that  of  a  corporation ;  and  the  doctrine 
in  Fairfax  vs.  Hunter's  lessee,  7  CrancSb,  618,  is  adopted.  There 
is  no  interval  between  the  grant  to  the  corporation,  and  the  com- 
pletion of  the  escheat,  in  which  a  trespasser  can  intrude.  The 
plaintiff  is  really  adverse  to  the  state ;  and  his  success  here  would 
impair  its  rights,  if  any  exist,  which  for  the  purpose  of  the  present 
occasion  he  professes  to  vindicate.  If  the  title  be  void,  as  is  con- 
tended, then  it  never  vested  in  the  corporation,  nor  in  trustees  for 
the  use  of  the  corporation ;  consequently,  the  right  of  escheat  can- 
not exist.  It  is  therefore  essential  that  the  state  should  be  able  to 
trace  the  title  to  the  corporation.  Possession  by  the  corporation  is 
also  important  for  the  purpose  of  the  escheat ;  for  how  can  it  be 
effected,  when  the  person  in  possession  does  not  claim  under  a  cor- 
poration ? 

The  right  of  possession  being  in  the  corporation,  the  right  to  sue 
to  recover  it,  must  also  exist.  In  Leasure  vs.  Hillegas,  the  plaintiff 
was  alienee  of  the  corporation,  and  his  right  to  sue  was  sustained. 
The  right  to  sue  is  essential  to  the  protection  of  all  other  rights. 
The  doctrine,  that  the  rights  of  a  corporation  to  sue  out  of  the  place 
of  its  locality,  arises  from  comity,  and  cannot  exist  in  opposition  to 
the  laws  of  the  state  in  which  the  suit  is  instituted,  is  inapplicable 
to  the  present  case ;  for  there  is  in  Pennsylvania  no  such  prohibition ; 
and  the  escheat  laws  evidently  admit  the  existence  of  rights  in  cor- 
porations, over  lands  which  they  are  not  licensed  to  hold ;  which 
Courts  will  aid  them  to  enforce  as  against  strangers.  No  authority 
has  been  adduced  to  sustain  that  distinction  between  domestic  and 
foreign  corporations.  Remington  vs.  The  Methodist  Church, 
1  Watts,  218,  is  a  construction  of  the  act  of  Assembly  of  1730,  re 
lating  exclusively  to  religious  societies ;  and  the  case  in  6  Watts, 
l2 
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280,  refers  to  the  exercise  of  judicial  authority,  aud  not  to  the 
Yohintary  appointment  of  trustees. 

The  act  of  Assembly  of  the  6th  of  April,  1833,  which  has  been 
relied  upon  by  the  opposite  counsel,  prescribes  a  mode  of  proceed- 
ing which  must  be  pursued  before  any  argument  derived  from  it 
can  be  sustained.  It  makes  no  distinction  between  domestic  and 
foreign  corporations.  The  right  of  a  corporation  to  hold  and  retain 
the  land  subject  to  be  divested  or  dispossessed  at  any  time  by  the 
commonwealth,  according  to  due  course  of  law,  is  conceded  by  the 
preamble.  Her  title  is  to  be  established,  and  her  right  authenti- 
cated by  "solemn  matter  of  record,"  which  is  the  only  evidence  of 
the  right  of  the  state.  Even  after  the  inquisition  directed  by  the 
first  and  the  fifth  sections,  no  power  exists  in  any  officer  of  the  state 
to  declare  the  land  forfeited ;  but  the  proceedings  are  to  be  reported 
to  the  legislature.  It  is  consistent  with  the  spirit  of  the  act,  to  sup- 
pose, that  as  the  corporate  franchise,  and  not  the  corporators,  was 
the  object  of  hostility,  no  course  detrimental  to  the  latter  would  be 
pursued ;  but  only  such  measures  operating  on  the  officers  of  the 
company  as  would  prevent  future  attempts  to  exercise  corporate  au- 
thority in  the  state.  The  second  section  contains  a  release,  which 
the  defendants  in  error,  if  they  were  at  any  time  within  the  prohi- 
bition of  the  law,  would  claim  the  benefit  of  before  the  inquest. 
The  place  and  form  of  the  trial,  and  the  officer  to  conduct  it,  are 
prescribed ;  and  it  is  incompetent  for  the  plaintiff  in  error  to  make 
a  different  selection.  A  reward  to  informers  is  prohibited,  and  it  is 
made  the  duty  of  a  public  officer  to  collect  the  evidence,  thereby 
excluding  the  interference  of  strangers.  But  if  the  act  were  ad- 
verse to  the  defendants,  as  their  title  was  acquired  prior  to  its  pas- 
sage, it  should  not  be  construed  as  having  a  retrospective  operation 
to  their  injury 

But  the  disability  of  corporations  is  not  in  the  present  suit  a  con- 
sideration of  the  great  importance  which  has  been  ascribed  to  it ; 
as  the  defendants  in  error  are  trustees,  and  hold  the  legal  title, 
which  is  all  that  is  requisite  in  the  action  of  ejectment  9  Johns. 
Rep.  60.  It  is  of  no  importance  in  a  controversy  with  a  stranger^ 
for  whom  they  hold.  But  it  is  said,  that  the  trust  is  void.  If  it  be 
so,  what  becomes  of  the  legal  estate?  It  cannot  revert  to  the 
grantor,  for  he  has  received  a  valuable  consideration  for  it.  If  there 
be  a  trust  resulting  by  implication  of  law,  would  it  not  be  for  those 
who  paid  the  purchase  money  ?  Or  if  the  trust  be  void,  would  not 
the  trustees  hold  the  land  discharged  of  tlie  trust  ? — a  doctrine  which 
is  sanctioned  by  the  case  of  the  Attorney  General  vs.  Sir  George 
Sands,  Hard.  495.  4  Kent's  Com.  426.  In  either  event  the  title 
of  the  defendants  in  error  would  be  unassailable.  In  the  case  of 
an  alien,  it  has  been  determined,  <<  that  the  king  cannot  be  entitled 
on  inquisition;  for  the  estate  in  law  is  in  the  trustee,  not  in  the 
alien,  but  he  must  sue  in  Chancery  to  have  the  trust  executed." 
1  Comyn's  Diges.t,  559.  The  commonwealth,  therefore,  could 
not  acquire  title  until  the  legal  estate  had  vested  in  the  corporation 
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The  plaintiff  in  error  had  no  claim  to  the  consider..  ourt 

of  Equity,  but  that  defect  in  his  case  cannot  aid  him  in  a  Court  of 
law.  He  cannot  ask  the  Court  to  look  beyond  the  legal  title,  that 
he  may  discover  and  be  assisted  by  a  weakness  in  the  trust,  the  m- 
vestigation  of  which  is  foreign  to  the  purpose  of  the  action  of  eject- 
ment The  argument  that  the  trust  is  void  and  extinguished,  if 
correct,  would,  in  the  present  action  at  least,  leave  the  legal  estate 
unaffected ;  and  in  any  other  proceeding  the  defendants  in  error  are 
prepared  to  show  such  a  conformity  to  the  laws  of  Pennsylvania, 
as  will  be  amply  sufficient  for  their  protection.  That  a  mode  exists, 
or  can  be  devised,  by  which  a  trust  for  a  corporation  shall  not  pro- 
ject the  estate  from  forfeiture  may  be  true ;  but  in  the  prosecutibn 
>f  the  remedy,  that  ^  due  course  of  law,''  alluded  to  in  the  pre- 
imble  to  the  act  of  Assembly  of  the  6th  of  April,  1833,  should 
aever  be  lost  sight  of.  The  right  to  sue  in  the  federal  Courts,  does 
lot  depend  on  the  capability  of  the  cestui  que  trust,  as  has  been  re- 
peatedly determined.    4  Cranch,  306^    8  Wheat  642. 

The  trust  in  this  case  was  not,  as  is  alleged,  created  by  a  corpo- 
ration, but  by  Benjamin  Pott,  the  grantor.  If  it  had  been,  there 
is  nothing  in  the  charter  of  the  New  York  and  Schuylkill  Coal  Com- 
pany, which  prohibits  the  creation  of  trusts ;  much  less  is  there  any 
prohibition  of  a  "bontract  with  trustees  holding  lands  in  Pennsyl- 
vania, to  enable  the  company  more  efficiently  to  prosecute  the  busi- 
ness for  which  it  was  organized. 

Having  considered  the  insufficiency  of  the  case  of  the  plaintiff  in 
error,  even  if  the  title  were  in  a  corporation  not  licensed  to  hold 
lands  in  Pennsylvania,  and  also  the  further  obstacle  arising  from  the 
trust,  it  will  now  be  proper  to  inquire  into  the  actual  character  of 
the  title  of  the  defendants  in  error.  It  is  denied  that  it  is  a  trust  for 
a  corporation.  If  there  be  any  doubt  upon  this  point,  it  should  ope- 
rate in  favour  of  the  defendants ;  for  the  Court,  adopting  the  usual 
mode  of  construction,  will  give  a  strict  construction  to  statutes  so 
highly  penal  as  the  statutes  of  mortmain,  and  the  act  of  Assembly 
of  the  6th  of  April,  1833.  In  resisting  an  attempt  to  cause  a  for- 
feiture, our  conveyance  is  entitled  to  the  most  favourable  construc- 
tion. The  title  is  in  trust  for  the  ^^  individual  stockholders"  of  the 
company,  which  is  a  description  of  persons  sufficiently  precise. 
There  is  no  title  given  to  the  corporation.  The  corporation  has  no 
control  over  the  property,  other  than  that  of  ordering  sales ;  an 
authority  designed  to  aid  the  execution  of  the  trust,  and  protect  it 
from  abuse.  Its  officers  could  neither  cut  the  timber,  nor  break  the 
soil.  It  can  exercise  no  authority  over  the  rents  and  profits.  If 
the  charter  were  to  be  repealed  by  the  legislature  of  New  York,  ac- 
cording to  the  power  reserved  in  it,  or  from  any  other  cause  it  were 
to  cease  to  exist,  the  title  would  not  be  affected  by  it.  The  assist- 
ance of  the  directors  in  effecting  sales  could  be  dispensed  with ;  and 
thus  the  only  connection  between  the  trustees  and  the  corporation 
be  terminated.  The  latter  clause  of  the  trust  refers  to  the  charter, 
not  for  the  purpose  of  deriving  authority  from  it,  but  merely  to  de 
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signate  and  ascertain  the  correct  organization  of  the  body  which  is 
to  exercise  the  authority  given  by  the  deed  of  trust.  As  the  power 
to  sell  is  derived  from  the  deed  of  trust,  and  not  from  the  charter ;  the 
phrase  <^  in  virtue  of  their  charter/'  can  have  no  other  meaning.  It 
is  an  authority  designed  to  save  the  trust  from  abuse.  It  might  be 
exercised  by  a  stranger.  Suppose  a  trust  for  an  infant,  and  the 
trustee  is  authorized  to  sell,  as  directed  of  a  corporation  or  an  alien, 
would  the  title  be  in  the  corporation  or  alien  ?  If  the  authority  to 
superintend  sales  had  been  given  to  any  other  corporation,  would 
the  title  have  been  in  it,  and  not  in  the  trustees,  for  the  use  of  the 
individual  stockholders  of  the  New  York  and  Schuylkill  Coal  Com- 
pany ?  How  can  it  be  said  that  the  corporation  holds  the  land,  or 
that  it  is  held  in  trust  for  it,  when  the  trust  is  expressly  declared  to 
be  for  the  individual  stockholders;  and  the  connection  with  the  cor- 
poration is  limited  to  an  authority  to  order  sales,  the  existence  of 
which  power,  as  it  may  be  exercised  by  the  stockholders,  is  not  es- 
sential to  the  execi\tion  of  the  trust.  But  it  is  averred  that  the  trust 
is  illegal  and  void,  although  it  be  for  an  unincorporated  association; 
but  no  authority  has  been  referred  to  which  sustains  the  position : 
Remington  vs.  The  Methodist  Church,  as  has  already  been  stated, 
relating  exclusively  to  religious  associations.  The  defendants  do  not 
claim  to  derive  title  under  any  statute  of  New  York,  or  any  corpo- 
ration chartered  by  that  state ;  but  from  a  conveyance  executed  in 
conformity  to  the  laws  of  Pennsylvania. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  a  writ  of  error  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania. 

It  is  an  action  of  ejectment  brought  torecorer  possession  of  about 
two  hundred  and  thirteen  acres  of  land,  in  the  township  of  Norwe- 
gian, in  the  county  of  Schuylkill.  Upon  the  trial,  the  lessors  of  the 
[)Iaintiff  gave  in  evidence  a  warrant  issued  by  the  secretary  of  the 
and  office,  in  the  commonwealth  of  Pennsylvania,  authorizing  a 
survey  for  Benjamin  Pott,  for  the  quantity  of  land  applied  for  by 
him,  bearing  date  the  23d  of  December,  in  the  year  1824.  And  also 
a  survey  of  the  land,  containing  two  hundred  and  thirteen  acres  and 
fifteen  perches,  accepted  on  the  II th  August,  1825,  embracing  the 
land  in  controversy ;  together  with  a  deed  from  Benjamin  Pott  and 
his  wife,  to  John  6.  Coster,  John  Hone,  Moses  Jaques,  and  Thotnas 
K.  Mercien,  for  the  same  premises,  bearing  date  the  17th  of  March, 
in  the  year  1830,  conveying  to  them  in  fee  simple  the  said  lands, 
upon  certain  trusts  therein  specified,  to  the  sole  use  and  behoof  of 
the  several  individual  stockholders  of  the  corporation  known  under 
the  name,  style,  and  title  of  the  New  York  and  Schuylkill  Coal 
Company.  And  further  gave  in  evidence,  a  deed  from  Moses 
Jaques,  one  of  the  trustees,  to  John  G.  Coster  and  Thomas  Mercien, 
the  two  surviving  trustees  named  in  the  last  mentioned  deed,  bear- 
ing date  the  25th  of  July,  1837,  releasing  and  conveying  to  his  said 
co-trustees,  in  fee  simple,  all  his  right,  title,  interest,  and  trust,  in  law 


Digitized  by 


Google 


JANUARY  TERM,  1840.  129 

[Rnnyan  m.  Tht  Lewee  of  Cottsr  et  aL] 

or  equity,  in  the  premises,  to  have  and  to  hold  the  said  tract  of  land 
to  them,  tlieir  heirs  and  assigns  forever;  to  such  uses  and  upon 
such  trusts  as  are  mentioned  and  contained  in  said  deed.  The  death 
of  John  Hone,  one  of  the  trustees  named  in  the  first  mentioned  deed, 
having  been  proved,  and  that  the  defendant,  John  Runyan,  was  in 
possession  of  the  premises  when  the  suit  was  commenced,  the  plain- 
tiff rested  the  cause :  and  thereupon  the  defendant,  without  offeriug 
any  evidence,  insisted  and  prayed  the  Court  to  charge  the  jury  that 
upon  this  evidence  the  plaintiff  was  not  entitled  to  recover.  The 
Court  refused  to  give  such  charge ;  but,  on  the  contrary,  directed  the 
jury  that  the  plaintiff  was  entitled  to  recover :  whereupon  the  de- 
fendant tendered  a  bill  of  exceptions. 

The  question  presented  by  this  bill  of  exceptions  is,  whether  the 
lessors  of  the  plaintiff,  being  trustees  of  a  corporation  in  the  state  of 
New  York,  could,  under  the  laws  of  the  state  of  Pennsylvania,  take 
the  estate  conveyed  by  Benjamin  Pott  and  his  wife  to  the  trustees 
of  that  incorporation.  If  the  lessors  of  the  plaintiff  had  the  legal 
estate  in  the  premises  in  question  vested  in  them,  their  right  to  reco- 
ver followed  as  matter  of  course ;  nothing  having  been  shown  on 
the  part  of  the  defendant  to  impugn  that  right. 

The  rights  and  powers  of  a  corporation  were  very  fully  examined 
and  illustrated  by  this  Court,  at  the  last  term,  in  the  case  of  the  Bank 
of  Augusta  vs.  Earle,  13  Peters,  584.  In  which  case,  and  in  various 
other  cases  decided  in  this  Court,  a  corporation  is  considered  an  arti- 
ficial being,  existing  only  in  contemplation  of  law ;  and  being  a  mere 
creature  of  the  law,  it  possesses  only  those  properties  which  the  char- 
ter of  its  creation  confers  upon  it,  either  expressly,  or  as  incidental  to 
its  very  existence.  That  corporations  created  by  statute  must  depend 
for  their  powers  and  the  mode  of  exercising  them,  upon  the  true 
construction  of  the  statute.  A  corporation  can  have  no  legal  exist- 
ence out  of  the  sovereignty  by  which  it  is  created ;  as  it  exists  only 
in  contemplation  of  law,  and  by  force  of  the  law :  and  that  when 
that  law  ceases  to  operate,  and  is  no  Ibnger  obligatory,  the  corpora- 
tion can  have  no  existence.  It  must  dwell  in  the  place  of  its  crea- 
tion ;  and  cannot  migrate  to  another  sovereignty.  But,  although  it 
must  live  and  have  its  being  in  that  state  only,  yet  it  does  not  follow 
that  its  existence  there  will  not  be  recognised  in  other  places ;  and 
its  residence  in  one  state  creates  no  insuperable  objection  to  its 
power  of  contracting  in  another.  The  corporation  must  show  that 
the  law  of  its  ^creation  gave  it  authority  to  make  such  contracts. 
Yet,  as  in  the  case  of  a  natural  person,  it  is  not  necessary  that  it 
should  actually  exist  in  the  sovereignty  in  which  the  contract  is  made. 
It  is  sufficient  that  its  existence  as  an  artificial  person  in  the  state  of 
its  creation,  is  acknowledged  and  recognised  by  the  state  or  nation 
where  the  dealing  takes  place ;  and  that  it  is  permitted  by  the  laws 
of  that  place  to  exercise  there  the  powers  with  which  it  is  endowed. 
Every  power,  however,  which  a  corporation  exercises  in  another 
state,  depends  for  its  validity  upon  the  laws  of  the  sovereignty  in 
which  it  is  exercised ;  and  a  corporation  can  make  no  valid  contract, 
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without  the  sanction,  express  or  implied,  of  such  sovereignty:  unless 
a  case  should  be  presented  in  which  the  right  claimed  by  the  corpo- 
ration should  appear  to  be  secured  by  the  Constitution  of  the  United 
States. 

Under  this  general  view  of  the  rights  and  powers  of  a  corporation, 
and  the  limitation  upon  the  exercise  of  such  powers  in  places  out  of 
the  jurisdiction  where  granted ;  the  application  of  them  to  the  case 
now  before  the  Court  is  the  next  subject  of  inquiry. 

The  powers  vested  in  the  trustees  of  the  New  York  and  Schuyl- 
kill Coal  Company,  and  the  right  to  take  the  estate,  and  Execute  the 
trusts  vested  in  them  by  the  deed  from  Benjamin  Pott  and  his  wife, 
will  depend  upon  the  act  of  incorporation  by  the  legislature  of  New 
York,  of  the  18th  of  April,  1823.  The  recital  in  that  act  shows  that 
the  incorporation  was  granted  for  the  purpose  of  suppl3ring  the  city 
of  New  York  and  its  vicinity  with  coal :  and  that  the  company 
had,  at  great  expense,  secured  the  purchase  of  valuable  and  exten- 
sive coal  lands  in  the  state  of  Pennsylvania ;  and  that  the  legislature 
being  disposed  to  encourage  the  developement  of  our  internal  re- 
sources, and  being  sensible  of  the  importance  of  a  supply  of  fuel  to  the 
city,  and  for  the  better  security  of  the  persons  investing  their  money 
in  an  undertaking  so  extensive,  and  requiring  so  large  a  capital, 
granted  the  incorporation,  with  the  usual  powers  of  a  body  corpo- 
rate ;  and  giving  to  the  corporation  the  right  topurchase,  hold,  and 
convey  any  estate,  real  or  personal,  for  the  use  of  the  said  corpora- 
tion ;  provided,  that  the  real  estate  or  their  interest  therein,  so  to  be 
holden,  shall  be  such  only  as  shall  be  requisite  to  promote  and  obtain 
the  objects  of  the  incorporation.  The  right  to  purchase  and  hold 
real  estate  is,  therefore,  expressly  vested  in  this  corporation ;  &nd  the 
recitals  show  that  this  power  was  granted  with  special  reference  to 
the  purchase  of  lands  in  the  state  of  Pennsylvania.  And  the  deeds 
given  in  evidence  show,  that  the  legal  estate  in  the  lands  in  question 
is  vested  in  the  lessors  of  the  plaintiff,  in  trust  for  the  stockholders ; 
and  the  trusts  therein  declared,  are  for  the  purposes  of  carrying  into 
execution  the  great  and  leading  object  of  the  corporation.  The  ca- 
pacity, therefore,  of  the  lessors  of  the  plaintiff,  to  take  the  lands  in 
question  for  the  use  of  the  stockholders  of  this  incorporation  is  very 
clearly  shown.  And  the  right  to  hold  the  lands  must  depend  upon 
the  assent  or  permission,  either  express  or  implied,  of  the  state  of 
Pennsylvania. 

The  policy  of  that  state  upon  this  subject  is  clearly  indicated  by 
the  act  of  the  6th  of  April,  1833 ;  relative  to  the  escheat  of  lands 
held  by  corporations  without  the  license  of  the  commonwealth.  It 
recites,  that  whereas  it  is  contrary  to  the  laws  and  policy  of  the 
state  for  any  corporation  to  prevent  or  impede  the  circulation  of 
landed  property  from  man  to  man,  without  the  license  of  the  com- 
monwealth ;  and  no  corporation,  either  of  this  state  or  of  any  other 
state,  though  lawfully  incorporated,  can  in  any  case  purchase  lands 
within  this  state,  without  incurring  the  forfeiture  of  said  lands  to  the 
commonwealth,  unless  such  purchase  be  sanctioned  and  authorized 
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by  an  act  of  the  legislature ;  but  every  such  corporation,  its  feoffer 
or  feoffors,  hold  and  retain  the  same,  subject  to  be  divested  or  dis* 
possessed  at  any  time  by  the  commonwealth,  according  to  due 
course  of  law. 

The  plain  and  obvious  policy  here  indicated  is,  that  although 
corporations,  either  in  that  or  any  other  state,  (no  distinction  being 
made  in  this  respect,)  may  purchase  lands  wiUiin  the  state  of  Penn- 
sylvania, yet  they  shall  be  held  subject  to  be  divested  by  forfeiture 
to  the  commonwealth.  And  the  act  then  points  out  the  mode  and  t 
manner  in  which  proceedings  shall  be  instituted  and  carried  on  to 
enforce  the  forfeiture :  necessarily  impljring,  that  until  such  claim  to 
a  forfeiture  is  asserted  by  the  state,  the  land  is  held  subject  to  be 
divested  by  due  course  of  law,  instituted  by  the  commonwealth 
alone :  and  this  conclusion  is  fortified  by  the  provision  in  the  fourth  ^ 
section  of  the  act,  that  the  rights  of  common  informers  in  relation  to 
escheats,  shall  not  apply  to  proceedings  under  this  statute.  But  it 
is  made  the  exclusive  duty  of  the  escheator  to  prosecute  the  right 
of  the  commonwealth  to  such  lands. 

The  doctrine  of  the  Supreme  Court  of  Pennsylvania,  in  the  case  , 
of  Leasure  vs.  Hillegas,  7  Bknags  313,  is  directly  applicable  to  this  < 
case.  The  question  then  before  the  Court  was  as  to  the  right  of 
the  Bank  of  North  America  to  purchase,  hold,  and  convey  the 
lands  in  question :  and  the  Court  took  the  distinction  between  the 
right  to  purchase  and  the  right  to  hold  lands,  declaring  them  to  be 
very  difilerent  in  their  consequences :  and  that  the  right  of  a  corpo- 
ration in  this  respect  was  like  an  alien,  who  has  power  to  take,  but 
not  to  hold  lands :  and  that  although  the  land  thus  held  by  an  alien 
may  be  subject  to  forfeiture  after  office  found,  yet  until  some  act  is 
done  by  the  government,  according  to  its  own  laws,  to  vest  the 
estate  in  itself,  it  remains  in  the  alien,  who  may  convey  it  to  a  pur- 
chaser ;  but  he  can  convey  no  estate  which  is  not  defeasible  by  the 
commonwealth.  Such  being  the  law  of  Pennsylvania,  it  must 
govern  in  this  case.  But  the  principle  has  received  the  sanction  of 
this  Court,  in  the  case  of  Fairfax  t;^.  Hunter,  7  Cranch,  621 ;  where 
it  is  said,  that  it  is  incontrovertibly  settled  upon  the  fullest  authority, 
that  the  title  acquired  by  an  alien,  by  purchase,  is  not  divested  until 
office  found. 

We  do  not  enter  at  all  into  an  examination  of  the  question 
whether  any,  and  if  any,  which  of  the  English  statutes  of  mortmain 
are  in  force  in  Pennsylvania ;  but  place  our  decision  of  this  case 
entirely  upon  the  act  of  that  state,  of  the  6th  of  April,  1833,  and  the 
doctrine  of  the  Supreme  Court  in  the  case  of  Leasure  vs.  Hillegas ; 
which  we  think  clearly  establish  the  right  of  the  lessors  of  the  plain- 
tiff to  hold  the  premises  in  question,  until  some  act  shall  be  done  by 
the  commonwealth  of  Pennsylvania,  according  to  its  own  laws,  to  < 
divest  that  right,  and  to  vest  the  estate  in  itself.  The  legal  estate  is  ' 
accordingly  in  the  lessors  of  the  plaintiff,  and  the  defendant  cannot 
set  up  any  right  of  forfeiture  which  the  state  of  Pennsylvania  may 
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assert    That  is  a  matter  which  rests  entirely  in  the  discretion  of 
that  state. 

The  judgment  of  the  Circuit  Court  is  accordingly  aflirmed,  with 
costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania)  and  was  ai^ed  by  counseL  On  consideration 
whereof)  it  is  now  here  ordered  and  adjudged  by  this  Court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be^  and  the 
same  is  hereby,  affirmed  with  costs. 
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Isaac  T.  Preston,  Executor  of  James  Brown,  deceased,  Plain- 
tiff IN  ERROR,  vs.  Richard  R.  Eebne,  Defendant  in  error. 


a  papor  was  executed  by  R.  R.  K^  of  the  city  of  New  Orleani,  statijig  that  the 
grantor,  for,  and  in  consideration  of,  a  certain  lot  or  parcel  of  land,  (describing  it,)  con- 
veyed and  tranafened  to  J.  B.  and  8.  B.  all  hie  right,  title,  and  interest  in  a  certain  tract 
ot  pazoel  of  land,  (describing  it,)  hereby  warranting  and  deiending  nnto  the  said  J.  B. 
'and  &  B.  all  his  right  and  title  in  the  same,  and  onto  all  persons  claiming  under  them. 
The  paper  called,  under  the  laws  of  Louisiana,  *<  An  Act  of  Sale,"  was  signed  by  R.  R. 
K^  J.  B^  8.  B.,and  a  notary  of  New  Orleans ;  and  was  deposited  in  the  office  of  the  notary. 
This  was  not  '^  an  exchange,"  according  to  the  laws  of  Louisiana ;  and  J.  B.  and  8.  B. 
did  not,  by  accepting  the  transfer  of  the  property  made  by  the  same,  and  signing  the 
paper,  incur  the  two  obligations  imposed  on  all  vradora  by  the  Civil  Code— that  of  deli- 
'vering,  and  that  of  warranting,  the  lot  of  ground  sold  to  R.  R.  K. — and  did  not  thereby 
become  liable  for  the  Talue  of  the  property  stated  in  the  said  ''Act  of  Sale"  to  have  been 
given  for  the  pwperiy  eonvcn^ed  thereby. 

**  Exchange,"  aoooiding  to  the  Civil  Code  of  Louiriana,  imports  a  reciprocal  contract ;  which, 
by  article  1768  of  thiit  Code^  is  declared  to  be  a  contract  where  the  parties  expressly  enter 
into  mutual  agreements. 

An  exchange  ii  an  executed  contract:  it  operates,  per  se,  as  a  reciprocal  conveyante  of  the 
thing  given,  and  of  the  thing  received.  The  thmg  given  or  taken  in  exchange  must  be 
Bped&Cj  and  so  distinguishable  from  all  things  of  the  like  kind  as  to  be  clearly  known 
ttod  identified.  Under  the  Civil  Code  of  Louisiana,  the  exchanger  who  is  evicted  has 
a  choice  either  to  sue  for  damages,  or  for  the  thing  he  gave  in  exchange.  But  he  must 
fint  be  ericled,  before  his  cause  of  action  can  accrue. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  East  Lou- 
isiana. 

In  May,  1838,  in  the  Circuit  Court  of  the  United  States  for  the 
Ninth  Circuit  and  Eastern  District  of  Louisiana,  Richard  Raynal 
Keene  filed  his  petition  against  Isaac  T.  Preston,  as  executor  of 
James  Brown,  deceased,  alleging  that,  by  virtue  of  a  notarial  con- 
tract, made  in  New  Orleans,  on  the  2l8t  day  of  August,  1807,  the 
said  James  Brown  and  hi^  brother,  Samuel  Brown,  also  since  de- 
ceased, became  bound  for  a  valuable  consideration,  &c.,  to  convey 
and  deliver  to  the  petitioner  a  lot  of  ground  of  specific  dimensions, 
containing  seven  diousand  two  hundred  square  feet,  situated  in  or 
upon  the  New  Orleans  or  Gravier  batture. 

The  case  was  argued  by  Mr.  Crittenden  and  Mr.  Clay  for  the 
j>laintiff  in  error ;  and  by  Mr.  Jones  and  Mr.  Key  for  the  defendant. 

The  decision  of  the  Court  having  been  made,  principally,  on  the 
facts  of  the  case,  the  arguments  of  £e  counsel  are  not  stated. 

The  case  was  tried  before  the  Circuit  Court,  upon  the  evidence 
and  exhibits  in  the  same ;  and  a  decree  was  rendered  for  the  com- 
plainant for  thirty-five  tfiousand  five  hundred  dollars ;  or  that  the 
defendant,  the  executor  of  James  Brown,  should,  on  or  before  the 
10th  day  of  July  then  ensuing,  convey  to  said  plaintiff,  with  good 
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and  legal  title,  a  lot  of  ground  of  the  value  of  thirty-one  thousand 
five  hundred  dollars,  containing  sixty  feet  in  front  by  one  hundred 
and  twenty  feet  in  depth,  situated  on  the  batture  in  front  of  the 
suburb  St.  Mary,  in  New  Orleans,  the  same  that  was  adjudged  to 
John  Gravier  by  the  Superior  Court  of  the  late  Territory  of  Orleans, 
in  the  month  of  May,  1807 ;  then  said  judgment,  exclusive  of  costs, 
shall  be  deemed  satisfied. 

The  defendant  prosecuted  this  appeal. 

The  record  from  the  Circuit  Court  of  Louisiana  brought  up  all 
the  testimony  exhibited  in  the  cause  before  that  Court 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  Court 

This  case  comes  before  us,  by  appeal,  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States,  for  the  Eastern  District  of  Lou* 
isiana. 

It  was  a  petition,  according  to  the  course  of  practice  in  that 
state,  but  which  we  consider  as  substantially  a  bill  inr  equity,  filed 
by  the  appellee,  against  the  appellant,  as  executor  of  James  Brown 
deceased;  stating,  that  James  and  Samuel  Brown  had  become 
bound  for  a  valuable  consideration,  by  them  received,  to  convey  to 
him  a  lot  in  New  Orleans,  by  a  notarial  contract,  bearing  date  the 
21st  of  August,  1807;  that  he  had  in  vain  demanded  of  James 
Brown  a  fulfilment  of  his  contract  in  relation  to  the  lot ;  that  said 
James  Brown  having  died,  and  constituted  the  appellant  his  exe- 
cutor, by  his  last  will,  the  executor  had  duly  qualified  as  such,  and 
taken  upon  himself  the  burden  of  its  execution.  And  praying, 
that  said  Brown's  executor  might  be  condemned  and  adjudged,  to 
convey  and  deliver  to  him,  with  good  and  valid  title,  the  said  lot,  or 
to  pay  to  him  the  value  thereof;  which  he  stated  to  be,  at  the  time 
of-  filing  his  petition,  thirty-seven  thousand  five  hundred  dollars. 

Brown's  executor  answered,  setting  forth  the  origin  and  character 
of  his  right  to  the  lot  in  question :  that  it  was  a  lot  in  the  batture  of 
New  Orleans;  that  a  certain  John  Gravier  had,  by  a  judgment  of 
the  Superior  Court  of  Orleans,  recovered  the  batture  in  front  of  the 
suburb  of  Saint  Mary ;  that  he  had  sold  two-thirds  thereof  to  Peter 
Delabigarre,  who  sold  one-half  of  his  interest  to  Edward  Living- 
ston ;  that  Delabigarre  died,  having  by  his  will  appointed  certain 
trustees,  with  direction  to  make  partition  of  said  batture ;  that  the 
trustees  and  Livingston  did  make  partition  thereof  on  the  14th  of 
August,  1807,  in  which  it  was  acknowledged  that  a  certain  lot 
therein  described,  which  is  the  one  now  in  question,  was  to  be  con- 
veyed to  James  Brown,  who  had  been  employed  as  counsel  in  pro- 
secuting the  claim  of  Gravier  to  the  said  property ;  and  the  trus- 
tees agreed  to  convey  to  James  Brown  the  said  lot,  out  of  their 
proportion  of  the  batture ;  that  it  was  in  consideration  of  James 
Brown's  right,  such  as  before  stated,  in  a  lot,  on  the  batture ;  that 
Xeene  made  the  conveyance  in  the  notarial  act  of  the  21st  of  Au- 
gust, 1807.  He  denies  that  Brown  ever  conveyed,  or  agreed  him- 
self to  convey  title  to  the  lot  to  the  plaintiflf,  but  only  agreed  to 
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substitute  plaintiff  to  himself^  to  receive  such  title  as  the  representa- 
tives of  Delabigarre  and  Livingston  could  make.  He  avers,  that 
on  the  day  after  the  notarial  act  aforesaid,  to  wit,  the  22d  of  Au- 
gust, 1807,  Brown  addressed  a  letter  to  the  executors  of  Delabi- 
garre, acknowledging  that  the  plaintiff  had  become  the  owner  of 
the  lot  due  to  him  by  Edward  Livingston,  and  requesting  them  to 
execute  to  the  plaintiff  the  necessary  deeds  to  convey  the  property. 

Livingston,  it  seems,  was  the  one  who  had  employed  Brown  in 
Gravier's  suit,  to  prosecute  the  claim  to  the  batture ;  and  the  lot  in 
question  was  to  be  Brown's  compensation  for  his  services. 

The  answer,  then,  relies  upon  certain  correspondence  between 
Keene  and  Brown,  in  relation  to  this  lot,  as  explaining  the  understand- 
ing of  the  parties,  as  to  the  nature  of  the  contract  between  them  con- 
cerning it.  The  answer  avers  that  Keene  was  one  of  the  counsel 
for  the  corporation  of  New  Orleans,  in  Gravier's  suit  against  them 
for  the  batture;  that  he  was  perfectly  acquainted  with  Brown's 
right  to  the  lot ;  and  that  it  was  the  right  of  Brown  thus  known  to 
him,  and  not  a  title  from  and  warranted  by  Brown,  which  was  the 
consideration  of  the  deed,  or  notarial  act  of  sale,  of  the  21st  of  Au- 
gust, 1807,  which  is  that  on  which  Keene  founded  his  right  of  re- 
covery. The  answer,  finally  relies  on  the  prescription  of  one,  five, 
ten,  twenty,  and  thirty  years.  The  Circuit  Court  decreed  in  favour 
of  Keene,  thirty-one  thousand  five  hundred  dollars,  with  costs ;  and 
that  if  Brown's  executor,  should,  by  a  given  day,  convey  to  Keene 
a  lot  of  that  value,  containing  sixty  feet  in  front,  by  one  hundred 
and  twenty  feet  in  depth,  situated  on  a  part  of  the  batture  particu- 
larly described,  then  that  the  judgment,  exclusive  of  costs,  should 
be  satisfied.    From  that  decree,  this  appeal  is  taken. 

The  following  is  the  notarial  contract,  or  act  of  sale  annexed  to 
Eeene's  petition,  and  on  which  his  claim  is  founded. 

^'  Know  all  men  by  these  presents,  that  I,  Richard  Raynal  Keene, 
of  the  city  of  New  Orleans,  for  and  in  consideration  of  a  certain 
lot  or  parcel  of  land,  consisting  of  sixty  feet  front  and  one  hundred 
and  twenty  feet  deep,  situated  on  the  batture,  lately  decreed  and 
adjudged  to  John  Gravier  by  the  Superior  Court  holden  in  said 
city,  have  conveyed  and  transferred,  and  by  these  presents  do  con- 
vey and  transfer  unto  James  Brown  and  Samuel  Brown,  of  said 
city,  all  my  right,  title,  and  interest  in  and  to  a  certain  tract  or  parcel 
of  land,  consisting  of  five  acres  front  and  forty  acres  deep,  and 
situated  at  the  English  turn  on  the  left  bank  of  the  Mississippi, 
be  the  same  more  or  less ;  which  said  tract  of  land,  I,  the  said 
Keene,  purchased  in  the  year  1805  of  Helene  Modesto  Barbinn6e 
Guinault,  hereby  warranting  and  defending  unto  the  said  James, 
and  the  said  Samuel,  all  my  right  and  title,  as  aforesaid,  and  imto 
all  persons  claiming  under  them." 

The  first  question  which  arises,  and  that,  indeed,  which  hes  at 
the  very  foundation  of  the  case,  is,  what  is  the  true  interpretation 
of  th's  act  of  sale,  or  notarial  contract  ? 

On  the  part  of  the  appellee,  it  is  contended  that  it  is  an  exchange; 
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that  by  the  Civil  Code  of  Louisiana,  in  eveiy  contract  of  exchange, 
each  party  is  individually  considered  in  the  double  light  of  vendor 
and  vendee;  that  Brown  being  considered  as  vendor  of  the  lot 
stated  in  the  act  of  sale,  and  the  lot  being  the  consideration  for 
Keene's  conveyance,  it  follows^  that  he  incurred  the  two  obligations 
which  the  Civil  Code  imposes  on  all  vendors,  to  wit,  that  of  deli- 
vering, and  that  of  warranting,  the  thing  which  he  sells;  that 
Brown  has  failed  in  the  fulfilment  of  both  of  these  obligations,  and 
consequently,  was  liable  to  the  decree  which  has  been  made,  as  the 
just  equivalent  for  their  non-fulfilment  Assuming  the  contract  in 
question  to  be  an  exchange,  there  is  no  doubt  but  that  the  obliga^ 
tions  attached  to  it,  and  the  consequences  which  flow  from  it,  are 
accurately  stated  in  this  summary  of  the  appellee's  argument. 

But  let  us  examine  whether  the  contract  in  question  is  of  the 
class  to  which  this  course  of  reasoning  assumes  that  it  belongs. 
In  article  2630  of  the  Civil  Code,  an  exchange  is  defined  to  be  ''a 
contract  by  which  the  contractors  'give  to  one  another  one  thing  for 
another,  whatever  it  be,  except  money;  for  in  that  case,  it  would  be 
a  sale.*' 

This  definition  proves,  as  the  term  exchange,  ex  vi  termini,  im- 
ports, that  it  is  what  is  denominated  in  the  Civil  Code,  a  reciprocal 
contract;  which,  by  article  1758  of  that  Code,  is  declared  to  be  a 
contract,  where  the  parties  expressly  enter  into  mutual  engagements. 
The  question  then,  is,  does  the  act  of  sale  now  under  consideration 
contain  mutual  engagements  ? 

It  commences  in  the  first  person :  "  I,  Richard  Raynal  Keene."  It  is 
he,  and  he  only,  who  speaks  throughout  the  whole  instrument,  from 
its  commencement  to  its  termination;  James  and  Samuel  Brown 
are  mentioned  as  grantees  only;  but  they  do  not  profess  to  grant  to 
Keene,  no  part  of  the  language  being  theirs ;  the  intestimonium 
clause  is  also  in  the  first  person,  thus :  « In  testimony  whereof,  I 
hereto  subscribe  my  name,  this  21st  of  August,  1807;"  that  is,'  I 
Richard  Raynal  Keene.  The  engagement,  then,  contained  in  this 
instrument,  is  that  of  the  person  speaking  in  it,  whose  language 
constitutes  the  very  instrument  itself.  But  there  is  no  mutual  en- 
gagement on  the  part  of  the  Messrs.  Browns,  because  they  do  not 
speak ;  and  therefore,  the  language  of  the  grantor,  professing  to 
convey  property,  cannot  have  the  effect  of  converting  the  grantee 
himself  into  a  grantor,  by  the  very  terms  which  describe  and  treat 
him  as  grantee  only.  It  seemed  to  be  supposed,  that  the  construc- 
tion of  the  act  of  sale  ought  to  be  affected  by  the  circumstance, 
that  the  Messrs.  Brown  also  signed  it.  No  such  effect  can  be  pro- 
duced, because  the  difficulty  still  remains,  that  it  is  Richard  Raynal 
Keene,  and  he  only,  who  speaks  in  the  instnunent ;  their  signature, 
therefore,  cannot  cause  the  language  of  him  who  alone  speaks  in 
the  instrument,  to  be  ascribed  to  those  who  do  not 

Moreover,  they  signed  it  for  no  such  purpose ;  they  did  it  only, 
as  we  feel  ourselves  authorized  to  suppose,  in  accordance  with  thc^ 
usage,  where  instruments  are  executed  before  a  notary,  as  this  was, 
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and  for  the  purpose  of  indicating  their  willingness  to  accept  the 
grant  That  such  is  the  purpose  for  which  grantees  sign  acts  of 
sale  executed  before  a  notary,  is  proven  by  the  record  in  this  case ; 
for  we  find,  that  one  in  which  Davis  grants  land  to  Jones  is  signed 
by  Jones  also;  and  states  upon  its  face,  that  the  grantee  was  present,, 
and  accepted  the  grant 

The  truth  is,  that  the  lot  of  land,  now  in  question,  is  not  other- 
wise mentioned  in  the  act  of  sale  than  as  mere  matter  of  recital  by 
J[eene,  the  grantor,  as  the  consideration  which  moved  him  to  make 
the  grant  It  is,  therefore,  undeniably  true,  that  he  alone  speaks  in 
the  instrument,  as  well  in  regard  to  the  land  conveyed  by  him,  as  in 
relation  to  that  which  induced  him  to  make  the  conveyance. 

But  there  are  other  difficuhies  in  the  way  of  the  appellee's  con- 
struction. An  exchange  is  an  executed  contract :  it  operates,  per  se, 
as  a  reciprocal  conveyance  of  the  thing  given,  and  of  the  thing  re- 
ceived in  exchange.  Now,  so  far  from  this  ground  being  taken  in 
Keene's  petition,  it  will  be  seen  that  his  allegation  is,  that  the 
Messrs.  Brown,  for  a  valuable  consideration  received,  became 
bound,  by  the  act  of  sale  of  the  21st  of  August,  1807,  to  convey  and 
deliver  to  him  a  lot  of  ground,  as  described  in  his  petition;  whereas, 
the  argument  at  the  bar  assumes,  that  the  act  of  sale  was  itself  the 
conveyance. 

Again :  the  lot  in  question  is  only  described  as  to  the  extent  of  its 
front  and  depth,  its  situation  on  the  batture,  and  the  fact  of  its  hav- 
ing been  recently  adjudged  to  Gravier  by  the  Superior  Court  of 
Orleans;  but  it  is  not  at  all  described  by  metes  and  bounds:  and 
there  were  many  lots  on  the  batture  to  which  the  general  descrip- 
tion would  equally  apply.  Now  it  enters  into  the  very  idea  of  an^ 
exchange,  that  the  thing  given  or  taken  in  exchange  shall  be  spe- 
cific, and  so  distinguishable  from  other  things  of  the  like  kind  as  to 
be  clearly  known  and  identified.  The  necessity  of  the  identification 
of  the  subject  matter  of  an  exchange  will  be  rendered  apparent  by 
this  consideration ;  that  by  article  2633  of  the  Civil  Code,  the  ex- 
changer, who  is  evicted  by  a  judgment,  of  the  thing  he  has  received 
in  exchange,  has  his  choice  either  to  sue  for  damages,  or  for  the 
thing  he  gave  in  exchange.  But  he  must  first  be  evicted  before  his 
cause  of  action  can  accrue.  Now  it  is  obvious  to  remark,  that  this 
eviction  cannot  occur  in  a  case  where  the  thing  supposed  to  have 
been  received  in  exchange  is  not  specific;  is  not  designated  so  as  to 
be  distinguishable  from  many  others  of  the  like  kind ;  and  where, 
therefore,  there  could  not  be  a  violation  of  either  of  the  two  obliga- 
tions imposed  by  the  Civil  Code  on  all  vendors;  1st,  that  of  deliver- 
ing, and  2d,  that  of  warranting  the  thing  sold :  not  of  the  first,  be- 
cause, until  it  was  designated,  it  could  not  be  delivered ;  not  of  the 
second,  because,  not  having  been  delivered,  there  could  not  be  an 
eviction. 

We  think,  then,  that  the  act  of  sale  in  this  case,  was  in  no  Just 
aense  an  exchange ;  nay,  that  it  in  itself  imported  no  contract  what- 
U2  18 
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ever  on  the  part  of  the  Messrs.  Brown  to  convey  the  lot  in  question 
to  Keene. 

Ify  indeedy  it  could  be  considered  as  amounting  to  a  contract  of 
any  kind,  it  certainly  could  be  nothing  more  than  an  executory  one ; 
and  then,  from  the  uncertainty  and  ambiguity  upon  its  face,  arising 
as  well  from  the  want  of  description  of  the  lot^  as  from  the  reference 
to  the  recent  adjudication  of  the  title  in  favour  of  Gravier,  it  would 
be  necessary  to  look  beyond  the  act  of  sale  to  extrinsic  evidence, 
for  the  purpose  of  removing  such  uncertainty  and  ambiguity.  But 
as  we  have  already  said,  we  are  of  opinion  that  there  is  nothing  on 
the  face  of  the  act  of  sale  which  amounts  to  any  contract  whatso- 
ever, on  the  part  of  the  Messrs.  Brown,  either  executed  or  execu- 
tory. Whatever  claim,  then,  Keene  may  have,  must  rest  for  its 
support  upon  some  other  evidence  in  the  record ;  and  in  this  view, 
we  proceed  to  examine  the  correspondence  between  Keene  and 
James  Brown,  which  took  place  in  May,  1824. 

On  the  13th  of  May,  of  that  year.  Brown  wrote  to  Keene,  in 
answer  to  a  note  from  Keene  to  Brown,  which  is  not  in  the  record, 
making  inquiries  in  regard  to  the  lot  in  question,  as  follows :  "  Col. 
Keene  will  find  the  contract  between  himself  and  Mr.  Brown  in  the 
office  of  Pedesclaux,  at  New  Orleans.  It  was  drawn  up,  I  thmk, 
by  Lozano,  who,  I  believe,  yet  resides  there." 

Without  examining  in  detail  several  other  letters  from  Keene  to 
Brown,  we  pass  at  once  to  the  examination  of  Brown's  letter  of 
May  15th,  1824,  and  of  Keene's  answer  of  the  17th  of  the  same 
month,  which  will  show  the  understanding  of  both  the  parties  iu 
relation  to  the  subject.    Brown  in  his  letter  writes  as  follows : 

"Pflm,  May  15,  1824. 
'<  Dear  sir, — I  am  sorry  I  am  unable  to  add  any  thing  to  the  state- 
ment I  sent  you  on  the  subject  of  the  lot  promised  me  by  Mr.  Living- 
ston in  New  Orleans.  The  state  of  your  memory  will  account  for 
the  imperfection  of  mine,  which  I  trust  is  not  a  matter  of  so  much 
importance,  when  I  feel  fully  persuaded  that  the  whole  was  reduced 
to  writing.  When  last  in  New  Orleans,  Col.  Davis  applied  to  me  on 
the  same  subject,  and  I  told  him  that,  as  I  had  by  a  note  to  Mr.  Li- 
vingston substituted  you  for  myself  as  to  any  compensation  for  my 
argument  in  that  cause,  I  had  never  said  any  thing  as  to  my  claim, 
but  had  left  Mr.  Keene  to  arrange  it  with  Mr.  Livingston.  You 
knew  the  whole  transaction  just  as  well  as  I  did,  being  in  the  habit 
of  daily  intercourse  with  Mr.  Livingston  and  myself.  Col.  Davis 
told  me  he  had  bought  the  lot  from  you,  but  I  did  not  ask  him  any 
questions  respecting  it.  The  size,  situation,  and  boundaries  were 
never  described;  and  I  would  not  have  made  any  disposition  of  it, 
had  I  not  imderstood  you  as  having  conversed  with  Mr.  Livingston, 
and  as  consenting  to  take  it.  I  feel  fully  persuaded  that  on  arriving 
at  New  Orleans  you  will  find  our  contract  reduced  to  wmmg.  May 
you  not  have  passed  the  order  I  gave  you  to  substitute  you  for  my 
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expectations,  from  Mr.  liTingston  to  CoL  Davis,  and  have  forgotten 
it  ?  Be  assured  of  my  dispositions  that  you  should  obtain  all  I  pro- 
mised; and  the  best  evidence  of  that  disposition  is  afforded  by  the 
fact,  that  I  have  never  claimed  any  thing  from  Mr.  Livingston.  I 
passed  merely  all  my  interest  without  any  ultimate  responsibility 
under  the  promise  he  made  me  to  you,  and  left  you  to  arrange  it 
between  you.  I  think  the  transaction  must  have  taken  place  one  or 
two  years  before  you  left  the  country. 

**  I  am,  sur,  very  respectftilly, 

<'  Your  most  obed't  ser't, 
(Signed)  <<  James  Brown. 

«CoL.  Kbbhb.'* 

In  answer  to  this  letter,  Eeene,  on  the  17th  of  May,  writes  to 
Mr.  Brown  as  follows :  <<  I  certainly  have  no  hesitation  in  acknow- 
ledging that  your  responsibility  about  the  batture  lot  does  not  extend 
beyond  your  substituting  me  for  yourself,  in  respect  to  the  convey- 
ance to  be  made  by  Mr.  Livingston,  in  the  sense  explained  by 
you." 

From  the  correspondence  which  is  here  stated, — and  there  are 
other  parts  of  Keene's  letters,  corroborating  that  just  stated  from  his 
letter  of  the  17th  of  May, — ^we  are  satisfied  that  the  contract  between 
him  and  Brown  was,  that  Brown  agreed  to  substitute  Keene  in  his 
place,  and  to  all  his  right  to  the  lot  in  question,  and  that  Eeene  was 
to  receive  from  or  through  Mr.  Livingston  a  conveyance  therefor : 
that  it  was  not  the  agreement  or  understanding  of  Uie  parties  that 
Brown  was  to  lie  under  any  responsibility  whatever  as  to  the  title : 
that  Keene  had  knowledge  of  the  origin  and  nature  of  Brown's 
interest,  of  the  condition  of  the  property,  and  the  title  to  it :  and  that 
he  agreed  to  take  that  interest,  such  as  it  was,  and  to  receive  a  con- 
veyance, not  from  Brown,  but  from  the  executors  of  Delabigarre, 
in  whom  the  legal  title  was. 

Thus  understanding  the  agreement  between  the  parties,  we  think 
that  Brown  acquitted  himself  of  all  obligation  which  it  imposed  upon 
him,  when  on  the  22d  of  August,  1807,  the  very  day  after  the  act 
of  sale  from  Eeene,  Brown  wrote  to  the  executors  of  Delabigarre 
the  note  in  the  record,  requesting  them  to  execute  to  Eeene  the 
necessary  deeds  to  convey  to  him  the  lot  in  question.  It  was  com- 
petent to  Eeene  to  have  called  upon  Delabigarre's  executors  for  a 
conveyance  of  the  lot,  and  in  the  event  of  fiiilure,  or  refusal,  to  en- 
force it  by  judicial  proceedings.  If  he  has,  by  neglecting  to  do  so, 
suffered  loss;  he  must  abide  the  consequences  of  his  own  negli- 
gence ;  and  has  no  claim  whatever,  in  law  or  equity,  to  throw  the 
loss  on  Brown  or  his  representatives. 

The  views  which  we  have  thus  presented  being  decisive  of  the 
case,  it  is  unnecessary  to  examine  the  other  questions,  which  were 
so  fully  discussed  at  the  bar. 

The  decree  is  reversed,  and  cause  remanded,  with  directions  to 
dismiss  the  petition. 
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This  cause  came  on  to  be  heaid  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana,  and  was  argued  by  counsel.  On  consideration  where- 
of,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this  Court,  that 
the  judgment  and  decree  of  Uie  said  Circuit  Court  be,  and  the  same 
is  hereby,  reversed,  with  costs;  and  that  this  cause  be,  and  the  same 
is  hereby,  remanded  to  the  said  Circuit  Court,  witfi  directions  to 
dismiss  die  petition. 
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Fhb  Bakz  of  Alexandria,  Plaintifb  ik  error,  vs.  Edward  and    t^^j 
Francis  Dtsr,  Defendants  in  error. 

An  aclkm  was  militated  by  the  Bank  of  Alexandria,  in  tlie  county  of  Alexandria,  against 
the  defendanti^  leodents  in  the  comity  of  Washington,  in  the  same  district^  for  money 
loaned.  The  suit  was  brought  in  the  countr  of  Washington.  The  defendants  pleaded 
the  statate  of  limitations  of  Maiyland,  which  prerails  in  tiiat  part  of  the  District  of  Co- 
lomUa,  and  which  limits  sodi  actions  to  three  years,  firom  the  data  of  the  contract  The 
plaintiff  replied,  thet  he  was  **  beyond  seas ;"  datnung  the  benefit  of  the  exception  in  the 
statate  in  fiiTonr  of  persons  "  beyond  seas." 

The  words  «  beyond  seas,"  in  the  statate  of  limitations  of  Maiyland,  are  manifestly  bor- 
rowed fiom  the  EngUsh  statate  of  limitations  of  James  L,  ch.  21 ;  and  it  has  always  been 
held,  that  they  ought  not  to  be  inteipTeted  according  to  their  literal  meaning;  bat  on^t 
to  be  oonstraed  as  eqaiyalent  to  the  wordsi,  "  without  the  jurisdiction  of  the  state."  Ac- 
cording to  this  interpretation,  a  person  rending  in  another  state  of  the  Union  was  **  be- 
yond seas,"  within  Uie  meaning  of  the  act  of  Assembly ;  and  therefore  excepted  from  its 
(operation,  until  he  should  come  witldn  the  limits  of  Maryland.  This  statate  is  in  force 
in  Washington  county,  in  the  District  of  Columbia,  and  this  Coart  will  give  it  the  same 
construction  it  has  receiTed  in  the  Courts  of  Maryland. 

The  coanty  of  Alexandria,  in  the  District'  of  Columbia,  cannot  be  regarded  as  standing 
in  the  same  relation  to  the  county  of  Washington  that  the  states  of  tUs  Union  stand  in 
relation  to  one  another. 

The  counties  of  Waahington  and  Alexandria  together  constitute  the  territory  of  C<dumbia, 
and  are  united  under  one  territorial  goTemment  They  have  been  forrned  by  the  acts 
of  Congress  into  one  separate  political  conmiunity ;  and  the  counties  which  constitute  it 
resemble  difierent  counties  in  the  same  state;  and  do  not  stand  towards  one  another  in 
the  relations  of  distinct  and  separate  goremmenti.  Residents  of  the  county  of  Alexan* 
dria  were  not  **  beyond  seas"  in  rei^iect  to  the  county  of  Washington. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  county 
of  Washington^  in  the  District  of  Columbia. 

On  the  26th  of  October,  1835,  the  plaintiff  in  error  instituted  a 
suit  in  the  Circuit  Court  of  the  United  States  for  the  County  of 
Washington,  in  the  District  of  Columbia,  against  the  defendants,  for 
the  sum  of  two  thousand  five  hundred  doUars,  by  them,  the  plain- 
tiffs, before  that  time,  in  Alexandria,  in  the  District  of  Columbia, 
lent  and  advanced  to  the  defendants,  at  their  special  instance  and 
request. 

The  defendants  pleaded  the  statute  of  limitations  of  the  state  of 
Maryland,  which  limits  actions  of  this  nature  to  three  years.  To 
this  plea  the  plaintiff  replied,  that  at  the  time  of  making  of  the  pro- 
mise alleged  against  the  defendants,  they,  the  said  plaintiffs,  were  in 
the  county  of  Alexandria,  in  the  District  of  Columbia,  beyond  the 
seas;  and  so  continued  until  the  day  of  the  impetration  of  the  original 
writ  in  this  action. 

The  defendants  demurred  to  this  replication,  and  the  Circuit  Court 
gave  judgment  for  the  defendants.  The  plaintiffs  prosecuted  this 
writ  of  error. 
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The  case  was  argued  by  Mr.  Coze,  for  the  plaintifis  in  error ;  and 
by  Mr.  Brent  and  Mr.  Jones,  for  the  defendants. 

Mr.  Coze  said :  The  defendants  rely  on  the  statute  of  limitations 
of  Maryland,  which  restrains  actions  of  the  description  of  that  before 
the  Court  to  three  years.  The  plaintiffii  pleaded,  that  they  were  in 
the  state  of  Virginia,  and  beyond  <*  seas ;''  and  therefore  not  within 
the  provisions  of  the  statute  of  Maryland. 

The  laws  of  Maryland  prevail  on  this  side  of  the  river  Potomac,  and 
govern  in  all  cases  arising  within  that  part  of  the  District  of  Colum- 
bia which  was  ceded  by  the  state  of  Maryland  to  the  United  States. 
The  second  section  of  the  act  of  the  Assembly  of  Maryland,  passed 
in  1815,  limits  actions  on  simple  contract  to  three  years.  This  limi- 
tation is  to  actions  within  the  province  now  state  of  Maryland.  The 
plaintiflf  never  was  in  the  state  of  Maryland,  or  in  the  county  of 
Washington.  Those  ''  beyond  seas''  are  excepted  from  the  opera- 
tion of  the  statute ;  and  the  question  is,  whether  the  plaintifis  are 
within  the  statute. 

In  Alexandria,  on  the  south  side  of  the  Potomac,  another  limita- 
tion law  prevails.  The  limitation  by  that  law  is  five  years.  1  Re- 
vised Code  of  Virginia,  48S. 

The  act  of  Congress  of  27th  February,  1801,  declares,  that  the 
laws  of  the  state  to  which  the  ceded  territory  had  belonged,  ahaH  be 
the  laws  in  the  part  of  the  District  ceded  by  the  state. 

The  terms  <<  beyond  seas,"  mean  beyond  the  limits  of  the  state 
of  Maryland,  and  out  of  the  jurisdiction  of  the  Courts  of  the  state  i 
until  1801,  therefore,  the  replication  of  the  defendant  would  have 
been  sufficient.  The  single  question  in  the  case  is,  then,  whether, 
the  counties  in  the  District  of  Columbia  on  both  sides  of  the  Potomac 
river,  having  been  ceded  to  the  United  States,  the  county  of  Wash- 
ington is  now,  as  to  the  part  of  the  District  ceded  by  Virginia,  ^  be- 
yond seas." 

The  parts  of  the  District  separated  by  the  river  have  been  treated, 
as  to  the  importation  of  slaves  from  the  county  of  Alexandria  into 
the  county  of  Washington,  as  altogether  foreign  to  each  other.  This 
has  been  remedied  by  special  enactments;  but  such  enactments 
were  necessary  to  change  these  relations.  Act  of  Maryland,  1802. 
Act  of  Congress,  1812. 

In  other  particulars,  the  two  counties  have  been  held  to  be  dis- 
tinct. As  to  the  acknowledgment  of  deeds,  a  deed  acknowledged 
according  to  the  provisions  of  the  law  of  Maryland,  cannot  be  ad- 
mitted of  record  in  the  county  of  Alexandria ;  and  the  same  rule 
applies  to  deeds  acknowledged  under  the  Virginia  laws,  intended  to 
convey  lands  in  the  county  of  Washington.  There  has  been  a  uni- 
form recognition  of  the  principle,  that  those  parts  of  the  District  con- 
tinued to  be  distinct  communities,  by  Virginia,  Maryland,  and  the 
United  States. 

It  is  now  contended  they  are  the  same  community,  because  they 
are  under  the  same  government.  This  is  not  altogether  true.  Mary- 
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land  was  not  a  party  to  the  cession  by  Virginia,  nor  was  Vii^inia  to 
the  cession  by  Maryland.  If  the  position  be  maintained,  that  be- 
cause the  states  of  the  Union  have  the  same  government,  they  are 
the  same  community,  the  exceptions  in  the  statutes  of  Umitations 
of  one  state  cannot  be  pleaded  to  actions  brought  against  citizens  of 
the  United  States.  Circuit  Courts  of  the  United  States  are  held  by 
the  judges  of  the  Supreme  Court  in  all  the  states.  The  states  are 
thus  to  each  other,  what  the  county  of  Washington  is  to  the  county 
of  Alexandria. 

An  attempt  will  be  made  to  show,  that  under  the  statute  of  James, 
"  beyond  seas*'  did  not  apply  to  Scotland.  That  the  county  of  Wash- 
ington stands  in  the  same  relation  to  the  county  of  Alexandria,  that 
Scotland  did  to  England.  But  the  statute  of  Henry  VIII.  made  the 
exception  in  favour  of  persons  '<  beyond  the  realm,"  and  this  was 
altered  by  the  statute  of  James,  to  "  beyond  seas.''  This  was  con- 
sidered as  fixing  the  interpretation  in  favour  of  Scotland,  so  as  to 
prevent  the  exception  being  applied.  Ireland  has  always  been 
held  to  be  '< beyond  seas;"  under  the  exception  in  the  English  statute 
of  limitations. 

It  is  denied  that  the  adoption  of  the  legislation  of  the  states,  of 
which  the  District  of  Columbia  is  a  part,  is  to  be  considered  as  the 
legislation  of  Congress.  The  laws  existing  before  cession,  continued 
after  the  cession  was  made.  Tlie  people  of  the  ceded  territory  con- 
tinued to  enjoy  the  same  laws  which  prevailed  before.  This  prin- 
ciple has  been  settled  by  the  laws  of  nations,  and  by  the  decisions 
of  this  Court. 

But  if  there  is  any  inconvenience  in  the  application  of  the  princi- 
ples contended  for  by  the  plaintiff  in  error.  Congress  may  afford  a 
remedy.  Congress  has  interposed  in  other  cases.  Real  property 
has  been  made  equally  liable  to  debts,  in  all  parts  of  the  district.  So 
the  powers  of  the  Orphans  Court  have  been  made  the  same  through- 
out the  counties  of  Alexandria  and  Washington. 

As  to  the  legislation  of  Congress  relative  to  slaves,  cited,  Lee  vs. 
Lee,  8  Pefersj  49. 

Mr.  Jones  and  Mr.  Brent  considered  the  laws  prevailing  in  the 
District,  as  flowing  from  the  same  fountain.  The  sovereignty  is  the 
same ;  and  the  law  stands  as  if  Congress  had  enacted  that  the  limita- 
tion of  actions  of  this  kind  should  be  three  years  in  the  county  of 
Washington,  and  five  years  in  the  county  of  Alexandria.  Thus 
considered,  there  is  no  ground  for  the  exception.  The  whole  Dis- 
trict is  one  political  body. 

How  has  the  question  as  to  the  operation  of  the  statutes  of  limi- 
tations been  settled  ?  It  has  been  held,  that  the  limitation  of  ac- 
tions is  a  part  of  the  lex  fori,  and  does  not  affect  the  contract.  They 
leave  it  to  be  enforced  elsewhere,  according  to  the  laws  of  the  place ; 
and  only  prevent  the  remedy,  when  the  party  who  claims  the  ap- 
plication of  the  law  is  within  its  provisions.  He  who  claims  the 
advantage  of  an  exception  must  bring  himself  strictly  within  it. 
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Angel  on  Limitations^  218.    King  vs.  Walker,  1  William  Black 
Rep.  286. 

The  Courts  of  the  United  States  have  decided,  that  the  states  of 
the  Union  are,  to  a  certain  extent,  foreign  to  each  other.  They  are 
so,  because  of  their  being  separate  and  distinct  governments ;  and  it 
has,  therefore,  been  properly  held,  that  the  exception  in  the  statutes 
of  limitations,  in  favour  of  persons  '<  beyond  seas,"  may  be  well 
applied  to  citizens  of  different  states.  But  the  counties  of  the  Dis> 
trict  of  Columbia  are  under  one  government ;  are  one  commimity ; 
and  as  in  the  case  of  Scotland,  under  the  statute  of  James,  the  ex- 
ception has  no  application.  Murray's  Lessee  vs.  Baker  et  al., 
8  Wheat  541.  4  Cond.  Rep.  320.  Shelley  vs.  Jay,  11  Wheat  361. 
6  Cond.  Rep.  345.  1  Johns.  Cases,  8.  2  M'Cord's  S.  C.  Rep.  231. 
1  Harr.  and  Johns.  Rep.  352. 

[Mr.  Justice  Catbon  inquired  if  the  Bank  of  Alexandria  was  not 
incorporated  by  Congress.  This  would  .make  it  a  corporation  of 
the  District    Mr.  Brent  said  it  was  so  incorporated.] 

The  inconveniences  attending  the  construction  of  the  statute  of 
limitations,  contended  for  by  the  coimsel  for  the  plaintiff  in  error, 
would  be  very  great ;  and  the  Court  would  consider  arguments  ab 
inconvenienti  in  such  a  case,  as  of  great  force.  If  by  a  broad  con- 
struction of  the  statute  they  can  avoid  the  inconvenience,  they  will 
do  so. 

As  to  the  general  question,  it  is  contended,  that  the  act  of  Con- 
gress authorizing  the  exclusive  legislation  of  Congress  over  the  Dis- 
trict of  Columbia,  looked  to  the  establishment  of  a  single  govern- 
ment. This  was  the  object  and  purpose  of  the  United  States,  as 
are  shown  by  acts  of  Congress,  and  the  acts  of  cession. 

The  question  of  the  identity  of  the  whole  District  was  discussed 
in  the  case  of  Hepburn  et  al.  vs.  Ellzey,  2  Cranch,  445. 

It  was  then  decided,  that  the  District  was  a  state,  but  not  a  state 
of  the  Union,  within  the  Constitution  and  the  laws  of  Congress.  It 
was  held  to  be  a  general  body  politic;  but  only  not  constitutionally 
a  state.  The  case  of  Scotland  is  a  strong  illustration  of  the  prin- 
ciple contended  for  by  the  defendants.  Scotland  was  a  separate 
kmgdom ;  but  it  was  not  held  to  be  beyond  sea,  as  to  England. 

The  Court  are  asked  to  give  a  sensible  and  a  practical  interpre- 
tation of  the  act  of  limitations.  They  have  done  this  in  relation 
to  limitation  laws  of  states,  and  the  same  should  be  done  in  this 
case ;  all  that  is  required  is,  that  the  person  who  claims  the  benefit 
of  the  exception  shall  have  been  out  of  the  state.  Is  a  strained 
construction  of  the  statute,  to  affect  the  obvious  interpretation  of  it? 

There  has  been  legislation  by  Congress  on  one  point  which  pre- 
sents a  strong  illustration  of  the  principle  claimed  by  the  defendants. 
The  act  establishing  a  Circuit  Court  in  the  District  of  Columbia 
gives  jurisdiction  in  cases  between  citizens  of  the  District  This 
was  held  to  limit  the  jurisdiction  to  persons  found  within,  or  resi- 
dent in  the  District.  To  be  personally  resident  within  one  of  the 
counties  of  the  District.    This  shows  that  by  adopting  a  different 
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code  for  each  side  of  tbe  Potomac,  they  did  not  intend  to  make  the 
Courts  separate.  Always,  when  Congress  intends  to  provide  for 
any  thing  like  original  legislation,  they  make  the  provisions  of  the 
laws  applicable  to  the  District  generally.  They  provide  for  juris- 
diction of  the  Circuit  Court  over  the  whole  District. 

Mr.  Chief  Justice  Tanbt  delivered  the  opinion  of  the  Court.        ^ 

This  case  arises  upon  an  action  of  assumpsit,  brought  by  the 
plaintifb  in  error,  against  the  defendants,  in  the  Circuit  Court  of  the 
United  States,  for  Washington  county,  in  the  District  of  Columbia. 
The  declaration  contains  the  usual  money  counts,  to  which  the  de- 
fendants pleaded  the  statute  of  limitations.  The  plaintiffs  replied, 
that  they  ought  not  to  be  precluded  from  having  their  action,  be- 
cause at  the  time  of  making  the  promise,  they  (the  plaintiffs) 
"were  in  the  county  of  Alexandria,  in  the  District  of  Columbia,  be- 
yond the  seas ;"  and  so  in  the  county  of  Alexandria,  beyond  the 
seas,  remained  until  the  bringing  of  this  action.  To  this  replica- 
tion, the  defendants  demurred.  The  plaintiffis  joined  in  demurrer ; 
and  the  Circuit  Court  gave  judgment  for  the  defendants. 

The  question  presented  by  these  pleadings,  is  the  construction  of 
that  clause  in  the  Maryland  act  of  limitations,  which  exempts  from 
the  operation  of  the  act  all  persons  who  are  "  beyond  the  seas,"  at 
the  time  cause  of  action  accrues,  and  continues  the  exemption 
until  they  shall  return.  The  words,  "beyond  the  seas,''  in  this 
law,  are  manifestly  borrowed  from  the  English  statute  of  limita- 
tion of  James  I.  ch.  21 ;  and  it  has  always  been  held,  that  they 
ought  not  to  be  interpreted  according  to  their  literal  meaning,  but 
ought  to  be  construed  as  equivalent  to  the  words,  "  without  the 
jurisdiction  of  the  state.''  According  to  this  interpretation,  a  per* 
son  residing  in  any  other  state  of  the  Union  was  "  beyond  the 
seas,"  within  the  meaning  of  this  act  of  assembly ;  and  therefore, 
excepted  from  its  operation  until  he  should  come  within  the  limits 
of  Maryland.  ^ 

This  statute  is  in  force  in  Washington  county,  in  this  District, 
where  the  present  action  wa9j)rought ;  having  been  adopted  for  that 
county  by  the  act  of  Congress  of  February  27th,  1801,  together 
with  the  other  laws  of  Maryland,  as  they  then  existed.  And 
having  been  thus  adopted,  the  Court  will,  of  course,  give  to  it  the 
construction  which  it  has  uniformly  received  in  the  Courts  of  Ma- 
ryland. 

But  the  county  of  Alexandria,  in  this  District,  cannot  be  regarded 
as  standing  in  the  same  relation  to  the  county  of  Washington,  that 
the  states  of  this  Union  stand  in  relation  to  one  another.  When 
this  act  of  limitation  was  passed,  (1715,  ch.  23,)  no  doubt  a  person 
in  Alexandria  was  "beyond  the  seas"  in  relation  to  Maryland,  in 
the  sense  in  which  these  words  are  used  in  the  law  in  question. 
But  it  is  equally  certain,  that  if  the  county  of  Alexandria  had  after- 
wards been  ceded  to  Maryland,  and  been  incorporated  with  it,  as  a 
part  of  the  same  political  body,  the  inhabitants  of  that  county 
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would  no  loDger  have  been  within  the  saving  of  this  proviso ;  and 
the  act  of  limitations  would  have  operated  direcdy  upon  them. 
The  same  principles  must  apply,  when  the  county  of  Alexandria 
has  become  united  with  a  portion  of  Maryland,  in  which  this  act 
of  limitation  is  in  force,  and  forms  with  such  portion  one  political 
community,  united  under  one  government.  Such  is  now  the 
condition  of  the  counties  of  Washington  and  Alexandria,  which 
together  constitute  the  territory  of  Columbia,  and  are  united  under 
one  territorial  government.  They  have  been  formed  by  the  acts 
of  Congress  into  one  separate  political  community ;  and  the  two 
counties  which  compose  it,  resemble  different  counties  in  the  same 
state,  and  do  not  stand  towards  one  another  in  the  relation  of  dis- 
tinct and  separate  governments.  The  plaintiffs,  therefore,  were  not 
<<  beyond  the  seas,"  in  respect  to  the  county  of  Washington;  and 
the  judgment  of  the  Circuit  Court  must  be  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  Court,  that  the  judgment  of  the  said  Circuit  Court, 
in  this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs. 


Digitized  by 


Google 


JANUARY  TERM,  1840.  147 


14p  147 
7»{  138 


The  Lessee  of  Ambrose  Walden,  Plaintiff  in  error,  vs.  Johk 
Craig's  Heirs  and  others,  Defendants  in  error. 

In  a  sciie  fiuaas  to  revive  a  judgment  in  ejectment,  where  it  is  stated  that  the  term  recoTered 
is  yet  anezpired,  this  is  sufficient  It  is  not  required  that  the  term  as  laid  in  the  declara- 
tion, and  that  &cts  showing  its  continuance  should  be  stated. 

When  the  Court  have  given  leave,  on  motion,  to  extend  the  term  in  a  demise,  and  the 
amendment  is  spedfic,  it  is  not  necessary  to  interline  it  in  the  declaration.  If  leave  to 
amend  the  declaration  had  been  given  generally,  and  the  amendments  had  not  been  inter- 
lined, it  would  be  di&rent 

In  Kentucky  there  is  no  law  which  limits  a  revival  of  judgments;  and  at  law,  lapse  of  time 
can  only  operate  by  way  of  evidence.  From  lapse  of  time,  and  favourable  circumstances, 
the  existence  of  a  deed  may  be  presumed,  or  that  an  obligation  has  been  discharged ;  but 
this  presumption  always  arises  under  pleadings  which  would  render  the  &ctB  presumed 
proper  evidence.  A  demurrer  to  a  scire  fiuaas  raises  only  questions  of  law  on  the  facts 
stated  in  the  writ  of  scire  facias;  no  evidence  is  heard  by  the  Court  on  the  demurrer;  and 
oonsequentlj  there  is  no  presumption  against  the  judgment  on  which  the  writ  issued, 
from  lapse  of  time. 

The  marshal,  on  his  return  to  a  scire  facias  to  revive  a  judgment  in  ejectment,  stated  that 
two  of  the  defendants  were  dead.  This,  return  does  not  become  matter  of  record,  like  the 
£ict  of  service  of  the  writ,  stated  in  the  return ;  and  cannot  be  taken  advantage  of  by 
demurrer.  A  plea  in  abatement  was  the  proper  method  of  taking  advantage  of  the  decease 
of  those  of  the  defendants  who  were  deceased.  On  this  plea,  the  plaintiff  could  have 
taken  issue,  and  have  had  the  facts  ascertained  by  a  jury. 

To  a  scire  facias  to  revive  a  judgment  in  ejectment,  it  is  not  necessaiy  to  make  the  execo- 
tors  or  admimstrators  of  deceaaed  defendants  parties ;  the  subject  matter  in  dispute  being 
land,  over  which  they  have  no  control.  The  law  is  well  settled,  that  where  a  defendant 
in  ejectment  dies,  the  judgment  must  be  revived  against  both  his  hein  and  the  terre 
tenants. 

Service  of  process  or  notice,  is  necessary  to  enable  a  Court  to  exercise  jurisdiction  in  a  case ; 
and  if  jurisdiction  be  taken  in  a  case  in  which  there  has  been  no  process  or  notice,  the 
proceeding  is  a  nullity.  But  this  is  only  where  original  jurisdiction  is  exercised,  and  not 
a  decision  of  a  collateral  question,  in  a  case  where  the  parties  are  before  the  Court 
After  judgment,  the  parties  are  still  in  Court,  for  all  the  purpose  of  giving  eflect  to  it  And 
in  the  action  of  ejectment,  the  Court  having  power  to  extend  the  demise  after  judgment, 
the  defendant  may  be  considered  in  Court,  on  a  motion  to  amend,  as  well  as  on  any 
other  motion  or  order  which  may  be  necessary  to  carry  into  eflect  the  judgment  In  no 
correct  sense  is  this  power  of  amendment  similar  to  the  exercise  of  an  original  jurisdic- 
tion between  parties  on  whom  proceas  has  not  been  served. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

This  case  was  argued  by  Mr.  Underwood  for  the  plaintiff  in  error ; 
and  by  Mr.  Crittenden  for  the  defendant 

As  stated  in  the  brief  and  argument  for  the  defendant,  the  case  was : 
*<This  is  a  scire  facias  to  revive  a  judgment  on  ejectment  of  the 
District  Court  of  the  United  States  for  the  Kentucky  District,  which 
Walden's  lessee  had  recovered  against  Lewis  Craig  and  Abraham 
Shockey,  on  the  1 9th  day  of  June,  1800.  The  scire  fecias  bears  date 
the  27th  of  March,  1837 ;  and,  Lewis  Craig  having  previously  died, 
it  was  sued  against  his  heirs  and  Abraham  Shockey,  and  also 
against  Thomas  Blair,  as  tenant  in  possession.  The  defendants 
demurred  to  the  scire  facias,  and  also  pleaded  nul  tiel  record,  on  both 
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which  issues  were  joined ;  and  on  both,  the  Court,  (having  heard 
the  evidence  on  the  latter  issue,)  being  of  opinion  in  favour  of  the 
defendants,  gave  judgment  for  them. 

*^  The  plaintiff  excepted  to  the  decision  of  the  Court  against  him,  on 
the  issue  of  nul  tiel  record ;  and,  by  his  bill  of  exceptions,  has  spread 
upon  the  record  the  evidence  by  which,  on  his  part,  he  attempted  to 
sustain  that  issue. 

<<  This  evidence  consisted,  1st,  of  the  record  of  proceedings  in  the 
original  action  of  ejectment  by  Walden's  lessee  vs.  Craig,  &c.,  and 
the  judgment  therein  in  favour  of  the  plaintiff,  rendered  on  the  19th 
of  June,  1800,  'for  his  term,  &c.,  yet  to  come  and  unexpired,  to- 
gether with  his  costs,'  &c.  The  demise  in  the  declaration  on  which 
this  judgment  is  rendered  was  for  a  term  of  ten  years,  from  the  15th 
of  August,  1789. 

'<  And,  2dly,  the  record  of  an  entry  made  in  the  same  case,  on  the 
8th  of  May,  1824,  in  these  words:  to  wit :  *0n  motion  of  the  plain- 
tiff in  the  above  cause,  by  his  attorney,  leave  is  given  to  amend  the 
declaration  by  extending  the  demise  to  fifty  years ;  which  is  done 
accordingly.  But  executions  not  to  go  out  before  the  Ist  day  of 
March  next' 

"  This,  it  is  presumed,  is  all  the  evidence  that  can  be  judicially 
regarded  as  belonging  to  this  case,  or  made  part  of  it  by  the  bill  of 
exceptions,  though  it  further  appears,  from  what  has  been  incorpo- 
rated in  the  record,  that,  on  the  2d  June,  1812,  an  execution  of 
haberi  facias  issued  on  the  judgment  in  ejectment,  and  that  after- 
wards, at  the  July  term,  1813,  it  was  quashed  because  it  bad  been 
issued  <  after  the  expiration  of  the  demise  in  the  declaration.'  And 
it  also  appears  that,  in  the  year  1835,  Thomas  Blair,  the  tenant  in 
possession,  made  application  to  the  Court  to  annul  and  set  aside  the 
order  of  May,  1824,  for  extending  the  demise ;  and  that  this  appli- 
cation was  overruled  by  a  division  of  the  judges." 

Mr.  Crittenden  for  the  defendant  in  error. 

If  the  decision  of  the  Court  was  correct,  either  upon  the  demurrer 
to  the  scire  facias,  or  upon  the  plea  of  nul  tiel  record,  the  judgment 
for  the  defendants  was  right.  And  they  contended  that  the  Court 
decided  correctly  on  both  the  points. 

First,  as  to  the  demurrer. — The  law  of  Kentucky  having  dis- 
pensed with  the  necessity  of  a  declaration  upon  a  writ  of  scire  facias, 
it  has  been  adjudged,  in  many  cases,  that  the  scire  facias  must  answer 
the  end  of  a  declaration,  and  must  set  out  all  such  facts  as  will  war- 
rant a  judgment  upon  it.  Dozier  vs.  Gore,  1  Littell's  Rep.  164. 
5  Littell's  Rep.  59.  Holland  vs.  Boulden,  4  Monroe,  148.  And, 
in  the  case  of  Wood  vs.  Coghill,  7  Monroe,  601,  it  was  decided  by 
the  Court  of  Appeals  of  Kentucky,  that  a  scire  facias,  to  revive  a 
judgment  in  ejectment,  must  state  the  term  yet  to  come,  as  laid  in 
the  declaration ;  for  that,  if  the  term  has  expired,  there  can  be  no 
writ  of  possession  on  the  judgment 

We  insist,  therefore,  that  the  scire  facias  in  this  case,  not  stating 
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the  tenn  as  laid  ia  the  declaration  in  ejectment,  nor  any  facts  that 
showed  its  continuance,  is  fatally  defective.  And  if  we  are  permit- 
ted, upon  the  demurrer,  to  look  beyond  the  scire  facias,  and  to  aid 
its  want  of  averments  by  reference  to  the  record  of  the  judgment 
that  it  seeks  to  revive,  and  with  which  it  is  ^^  intimately  connected," 
(as  is  intimated  in  the  case  of  Thompson,  &c.  vs,  Dougherty^s  Heirs, 
3  J.  J.  Marshall,)  then  it  will  appear  that,  in  point  of  &ct,  the  term 
for  which  that  judgment  was  rendered  had  long  before  expired. 
For  this  defect,  therefore,  equally  apparent  on  the  face  of  the  scire 
facias  and  of  the  judgment,  the  demurrer  was  correctly  sustained. 

We  furthermore  submit  to  the  Court,  whether  the  lapse  of  time, 
being  more  than  thirty-six  years  from  thedateof  the  original  judgment 
to  that  of  the  scire  facias,  does  not  warrant  that  decision.  A  less 
period  of  time  would,  by  the  laws  of  Kentucky,  have  sufficed  not 
only  to  cancel  Walden's  right  of  entry,  but  all  his  right  and  title  to  the 
land  in  contest.  And  it  would  seem,  therefore,  by  strong  analogy, 
that  he  ought  not  to  be  permitted,  by  the  revival  of  a  judgment  so 
ancient,  to  escape  those  wholesome  laws  that  secure  long-continued 
possessions;  and  to  assert,  in  this  indirect  mode,  rights  that  could  not 
be  sustained  in  any  other  form  of  action. 

Secondly,  as  to  the  plea  of  nul  tiel  record. — ^By  the  issue  on  that 
plea,  the  plaintiff  was  bound  to  produce  the  record  of  a  judgment 
for  a  term  then  (in  the  year  1837)  unexpired.  The  judgment  which 
he  offered  in  evidence  was  rendered  the  19th  June,  1800,  for  a  term 
of  ten  years,  commencing  the  15th  August,  1789.  It  is  needless  to 
say  more  than  that  here  there  was,  in  the  most  material  particular, 
a  clear  and  obvious  failure  of  proof  on  his  part.  And  the  only  evi- 
dence by  which  it  was  attempted  to  supply  this  defect  was  the  order 
of  Court  made,  on  the  motion  of  the  plaintiff,  upon  the  8th  of  May, 
1824,  giving  him  leave  to  amend  his  declaration  by  ^^  extending  the 
demise  to  fifty  years ;"  and  which,  as  the  same  entry  proceeds  to 
state,  <<is  done  accordingly." 

This  order  cannot  help  the  plaintiff,  or  have  any  effect,  for  two 
reasons :  1st  Because  the  amendment  it  gave  leave  to  make  was 
not  in  fact  made,  as  the  record  shows;  and  the  entry  made  in  1884, 
that  it  ^  is  done  accordingly,''  cannot  be  regarded,  as  it  is  apparent 
that  amendment  or  extension  of  the  demise  was  never  made.  1  Mon- 
roe, 113.  2d,  The  order  itself  is  a  nullity,  made  ex  parte  on  the 
plaintiff's  motion,  without  notico  to  the  defendants,  or  to  any  one 
interested  to  defend ;  and  that,  after  the  parties  to  the  judgment  in 
ejectment  had  been  out  of  Court  for  more  than  twenty  years. 

By  the  settled  law  of  Kentucky,  and  by  the  utiiform  adjudications 
of  her  Courts  it  is  now  established,  that  they  have  no  power  to  per- 
mit or  authorize  any  such  extension  of  the  demise  after  judgment, 
without  the  assent  of  the  opposite  party.  Owings  t;^.  Marshall, 
3  Bibb,  27. 

This  Court,  however,  in  the  case  of  Walden  et  al.  t;^.  Craig,  9 
Wheat  5^6y  determined  that  the  Federal  Circuit  Court  for  Kentucky 
might  grant  leave,  after  judgment,  to  enlarge  the  term  stated  in  the 
112 
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declaration ;  and  that,  under  the  circumstances  of  that  case,  the  mo- 
tion for  such  leave  ought  to  have  been  sustained.  It  is  evident, 
from  this  decision,  that  it  is  not  a  matter  of  course,  or  of  right,  on 
the  part  of  the  plaintiff,  to  have  such  leave ;  and  that  the  exercise  of 
the  power  or  discretion  of  the  Court  to  grant  it,  depends  on  the  cir- 
cumstances of  the  casfe.  Notice  to  the  parties  to  be  affected  by  such 
a  proceeding,  is  just  as  necessary  as  it  is  in  any  other  form  of  litiga- 
tion ;  and  that  no  judgment  or  judicial  proceeding  can  bind  or  affect 
any  man  who  has  had  no  warning,  notice,  or  opportunity  of  defence, 
is  supposed  to  be  a  primary  principle  of  justice  and  jurisprudence^ 
that  requires  no  illustration  or  authority  for  its  support. 

The  motion  and  leave  to  amend,  in  this  case,  being  without  no- 
tice, and  wholly  ex  parte,  are  null  and  without  effect 

If  amendments  of  this  character  are  allowed,  the  whole  object 
of  the  statute  of  limitations  is  defeated.  If  a  party  can  lay  by  for 
such  a  length  of  time,  and  then  restore  himself  to  the  same  condition 
he  was  in  when  the  suit  was  originated,  by  such  an  extension  of  the 
term,  no  statute  can  operate. 

In  England  some  leave  must  be  obtained  by  the  party  from  the 
Court,  before  a  scire  facias  to  revive  a  judgment  can  be  sued  out 
It  is  a  judicial  writ  But  this  is  not  the  law  in  JBlentucky.  With- 
out an  application  to  the  Court,  the  writ  may  be  sued  out ;  but  no 
one  in  Kentucky  would,  in  the  Courts  of  that  state,  assert  the  vali- 
dity and  operation  of  the  scire  facias  sued  out  in  this  case. 

Mr.  Underwood,  for  the  plaintiff  in  error. 

He  contended,  that  the  extension  of  the  demise  in  this  case  was 
fully  within  the  power  of  the  Court  Although  it  is  considered  that 
the  defendants  in  the  ejectment  were  constructively  in  Court  when 
the  order  was  made,  yet  their  presence  is  not  necessary.  The  Court 
exercise  a  discretion  in  the  matter.  They  will  not  see  the  purposes 
of  justice  defeated,  and  they  interfere  always  to  prevent  this. 

The  plaintiff  had  been  prevented  by  the  introduction  of  bills  in 
Chancery,  from  obtaining  any  advantage  from  his  judgment  of  re- 
covery ;  the  controversy  between  him  and  the  other  parties  began 
in  1789,  and  by  delays  which  he  could  not  control,  but  for  the  just 
indulgence  of  the  Court  in  extending  the  demise,  all  the  benefits  of 
his  recovery  in  the  ejectment  would  have  been  lost  Upwards  of 
fifty  years  hare  passed ;  and  should  this  Court  affirm  the  judgment  of 
the  Circuit  Court,  the  property  to  which  the  plaintiff  has  shown 
himself  entitled  to^  at  law  and  in  equity,  will  be  irretriev|ibly  lost  to 
him. 

The  granting  and  the  refusal  of  the  extension  of  the  demises  in 
ejectment  have  been  held  by  this  Court  to  be  within  the  discretion 
of  the  Court  The  refusal  of  an  extension  has  been  decided  by  this 
Court,  not  to  be  the  subject  of  a  writ  of  error.  It  was  not  then  com- 
petent for  the  Circuit  Court,  at  a  later  period  in  this  case,  to  interfere 
with  the  action  of  the  Court  in  a  matter  exclusive  in  its  jurisdiction 
and  power. 
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In  Walden  v9.  Craig,  9  Wheaton,  this  Court  decided  that  the  de- 
mises in  a  declaration  might  be  extended;  and  held|4hat  no  writ 
of  error  would  lie  on  this  having  been  done  in  the  Circuit  Court  In 
this  case,  if  notice  of  the  motion  to  the  Court  to  extend  the  demise 
was  necessary,  it  was  given.  The  presumption  always  is,  that  the 
requisites  to  a  proceeding  by  a  Court  have  been  complied  with.       / 

A  printed  argument,  by  Mr.  Wickliff,  for  the  plaintiff  in  error, 
was  handed  to  the  Court. 

Mr.  Justice  M'Leav  delivered  the  opinion  of  the  Court 

These  cases  are  brought  before  this  Court,  from  the  Circuit  Court 
of  Kentucky,  by  writs  of  error.* 

The  plaintiff  in  error,  who  was  the  plaintiff  in  the  Circuit  Court, 
issued  two  writs  of  scire  facias,  to  revive  the  judgments  rendered  in 
the  above  cases  the  19th  of  June,  1800,  against  Shockey  and  Rose, 
the  original  defendants,  and  the  heirs  of  Craig.  Alias  writs  were  is- 
sued, and  on  the  first  and  second  writs  the  marshal  returned  served 
on  several  of  the  heirs  named ;  and  that  Shockey  and  Rose  were 
deceased. 

In  both  cases,  the  defendants  demurred  to  the  writs  of  scire  facias, 
and  also  pleaded  nid  tiel  record.  Issue  being  joined,  the  Court 
gave  judgments  for  the  defendants  on  both  issues ;  to  revive  which 
iudgments  these  writs  of  error  were  prosecuted. 

A  bill  of  exceptions  spreads  upon  the  record  the  evidence  that 
was  before  the  Court  on  the  issue  of  nul  tiel  record. 

We  will  first  consider  the  questions  arising  on  the  demurrer. 

It  seems  to  be  the  practice  in  Kentucky  not  to  file  a  declaration 
oh  a  writ  of  scire  facias,  but  to  consider  the  writ  as  the  declaration. 

It  is  insisted  that  these  writs  are  all  defective  in  not  stating  th^ 
term  as  laid  in  the  declarations,  nor  any  facts  which  showed  its  con- 
tinuance :  and  a  decision  in  7  Monroe,  601,  where  it  is  stated  that  a 
scire  facias  to  revive  a  judgment  in  ejectment,  must  state  the  term 
yet  to  come,  as  laid  in  the  declaration,  is  relied  on. 

In  the  above  writs  it  is  stated  that  the  term  recovered  is  yet  un- 
expired: and  we  think  this  allegation  is  sufficient  It  would  be 
an  extremely  technical  rule  to  require  greater  strictness  than  this. 
In  1  J.  J.  Marshall's  Rep.  5,  the  Court  of  Appeals  say,  if  a  scire  fa- 
cias contain  such  recitals  as  will  point  to  the  judgment  intended  to 
be  revived,  with  such  certainty  that  the  defendant  must  know  what 
judgment  was  meant,  it  will  be  sufficient  And  again,  in  3  J.  J.  Mar- 
shall, 564,  the  Court  held,  that  where  the  scire  facias  contained  an 
extract  from  the  judgment,  and  referred  to  the  record  and  pro- 
ceedings in  the  suit,  it  was  good.  That  execution  is  awarded  on 
the  original  judgment,  and  the  proceedings  on  that  judgment  being 
referred  to  in  the  writ,  if  the  term  had  expired,  the  defendant  might 
show  it. 

*  J^foto.— Two  cases  were  before  the  Courts  involTing  the  same  q[aestioii8.  Tliii  opinion 
WW  delirered  in  the  two  cases. 
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The  amendments  made  in  1824,  which  extended  the  demises  fifty 
years,  not  being  inserted  in  the  declarations,  it  is  insisted  that  they 
cannot  be  considered  as  a  part  of  the  records  referred  to  in  the  writs 
of  scire  facias.  If  leave  had  been  generally  given  to  amend,  and 
no  amendments  of  the  declarations  had  been  made,  the  objection 
would  be  insm'mountable.  But  the  amendments  were  specific,  and 
they  were  entered  on  the  records  of  the  Court ;  and  they  referred  to 
the  cases ;  so  that  no  complete  records  of  them  could  be  made  with- 
out including  these  amendments.  It  was  therefore  unnecessary  to 
interline  them  in  the  decimations. 

The  writs  by  statements  of  facts  and  by  references,  we  think  con- 
tain sufficient  certainty. 

But  it  is  contended  that  the  demurrers  should  be  sustained  on  the 
ground  of  lapse  of  time. 

The  judgments  sought  to  be  revived  were  entered  in  1800 ;  but 
how  is  the  lapse  of  time  to  operate  ? 

It  is  not  pretended  that  there  is  any  statute  or  rule  in  Kentucky, 
which  limits  a  revival  of  the  judgments ;  and  it  is  very  clear,  that 
at  law,  lapse  of  time  can  only  operate  by  way  of  evidence. 

From  lapse  of  time  and  favourable  circumstances,  the  exist- 
ence of  a  deed  may  be  presumed,  or  that  an  obligation  has  been  dis- 
charged ;  but  this  presumption  always  arises  under  pleadings  which 
would  render  the  facts  presumed  proper  evidence.  A  demurrer 
raises  only  questions  of  law,  on  the  facts  stated  in  the  writs  of  scire 
facias  themselves.  No  evidence  is  heard ;  and,  consequently,  there 
is  no  ground  for  presumption  from  lapse  of  time. 

Can  the  demurrer  be  sustained  on  the  ground  of  the  marshal's 
return  that  Shockey  and  Rose,  defendants  in  the  judgments,  are 
dead? 

The  marshal's  return,  it  is  said,  becomes  a  matter  of  record,  and 
therefore,  advantage  may  be  taken  of  this  defect  by  demurrer. 

It  is  admitted  that  the  marshal's  return  of  service,  or  non-service, 
which  he  endorses  on  the  process,  and  of  which  he  has  official 
knowledge,  becomes  matter  of  record,  and  is  binding  on  the  parties. 
But  the  marshal  can  only  know,  in  common  with  other  citizens,  of 
the  decease  of  a  person  named  in  the  writ ;  and  if  he  endorse  the 
fact  of  such  decease,  though  it  may  be  spread  on  the  record,  it  is 
clearly  not  binding  on  the  parties.  Shall  a  rumour,  which  shall,  in 
the  opinion  of  the  marshal  justify  such  endorsement,  make  the  fact 
a  matter  of  record  ?  It  may  excuse  the  officer,  but  it  does  not  bind 
the  party  whose  rights  are  involved. 

The  demurrers  treat  the  fact  of  the  death  of  these  defendants  as 
matter  of  record ;  and  if  it  be  matter  of  record  it  cannot  be  contro- 
verted. In  this  view,  then,  if  the  rumour  on  which  the  marshal 
made  the  endorsement  be  false,  the  rights  of  the  plaintiff  are  forever 
concluded.  He  cannot  revive  his  judgment  against  the  heirs  of 
living  defendants ;  and  yet  he  cannot  dispute  the  fact  of  their  de- 
cease, as  entered  on  the  record. 

A  plea  in  abatement  was  the  proper  mode  of  taking  advantage 
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of  the  decease  of  these  defendants.  On  this  plea  the  plaintiff  could 
take  issue  on  the  fact  of  the  decease,  and  have  it  ascertained  by  the 
verdict  of  a  jury.  Bac.  Ab.  Abatement,  L.  Chitt.  Plead.  442.  If 
these  defendants  be  dead,  it  would  be  error  to  revive  the  judgments 
without  the  service  of  process  on  their  representatives.  But  de* 
murrers  cannot  be  interposed  which  shall  treat  the  fact  of  their 
decease  as  matter  of  record ;  and  which  may  prevent  the  plaintiff 
from  issuing  other  writs  in  the  cases. 

In  'every  view  which  we  can  take  of  the  questions  properly 
arising  on  the  demurrers,  we  think  the  Circuit  Court  erred  in  sus- 
taining them. 

As  the  subject  matter  of  dispute  is  land  over  which  the  adminis- 
trators or  executors  of  the  deceased  defendants  have  no  control,  we 
do  not  perceive  the  necessity  or  propriety  of  making  them  parties 
in  the  writs. 

The  law  is  well  settled,  that  where  a  defendant  in  ejectment  dies, 
the  judgment  must  be  revived  by  a  scire  facias  against  both  his 
heirs  and  the  terre  tenants.  2  Salk.  598.  600.  2  Saund.  7,  n.  4. 
Cro.  Jac.  506.  And  this  is  the  rule  of  practice  in  Kentucky. 
'  We  come  now  to  consider  the  evidence  offered  and  rejected  by 
the  Circuit  Court,  under  the  issue  of  nul  tiel  record. 

The  records  offered  were  rejected  on  the  ground  that  the  amend- 
ments made  in  1824,  extending  the  demise  m  each  case  to  fifty 
years,  having  been  made  without  notice  to  the  defendants  or  the 
terre  tenants,  were  null  and  void. 

In  both  cases  the  demise  had  expired  before  the  judgments  were 
entered ;  but  the  fact  seems  not  to  have  been  noticed  by  the  counsel 
on  either  side. 

In  1800,  and  shortly  after  the  rendition  of  the  judgments,  the 
defendants  filed  a  bill  setting  up  an  adverse,  and  as  they  alleged,  a 
paramount  equitable  title  to  that  of  Walden  for  the  land  in  contro- 
versy ;  and  obtained  an  injunction  to  stay  proceedings  on  the  judg- 
ments. This  injunction  was  continued  until  May  term>  1809,  when 
it  was  dismissed  by  the  Court  for  want  of  jurisdiction. 

In  1811,  another  bill  was  filed  and  an  injunction  obtained,  which 
at  May  term,  1812,  was  dissolved ;  and  in  1813,  the  bill  was  dis- 
missed by  the  complainants,  at  rules,  in  the  clerk's  office. 

Writs  of  possession  were  issued  the  2d  June,  1812,  which  at 
July  term,  1813,  were  quashed,  on  the  ground  that  the  demises  had 
expired. 

At  July  term,  1817,  a  rule  was  entered  for  the  defendants,  Craig 
and  Rose,  to  show  cause,  at  the  next  term,  why  the  demise  in  the 
declaration  should  not  be  extended.  And  at  November  term,  1821, 
the  Court  overruled  the  motion.  To  this  decision  a  bill  of  excep- 
tions was  taken,  which  stated  that  the  above  rule  had  been  served 
on  the  defendants. 

A  writ  of  error  was  taken  out  and  the  decision  of  the  Court  in 
the  case,  is  reported  in  9  Wheat.  576.  In  their  opinion,  the  Court 
say,  that  the  power  of  amendment  is  extended,  at  least,  as  fiar  in 
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the  thirty-second  section  of  the  Judiciary  Act  as  in  any  of  the  Bri* 
tish  statutes ;  and  that  there  is  no  species  of  action  to  which  the 
discretion  of  the  Court,  in  this  respect,  ought  to  be  more  liberally 
applied  than  to  the  action  of  ejectment  The  proceedings  are  all 
fictitious,  fabricated  for  the  mere  purposes  of  justice ;  and  there  is 
every  reason  for  allowing  amendments  in  matters  of  mere  form. 
<' And/'  they  say,  <<  there  is  peculiar  reason  in  this  case,  where  the 
cause  has  been  protracted,  and  the  plaintiff  kept  out  of  possession 
beyond  the  term  laid  in  the  declaration,  by  the  excessive  delays 
practised  by  the  opposite  party.  The  cases  cited  by  the  plaintiff's 
counsel  in  argument  are,  we  think,  full  of  authority  for  the  amend- 
ment which  was  asked  in  the  Circuit  Court;  and  we  think  the 
motion  ought  to  have  prevailed.'' 

But  the  Court  decided  that  ihej  could  not  take  jurisdiction  of  the 
case,  as  a  writ  of  error  would  not  lie  on  the  decision  of  avcollateral 
motion  in  a  cause. 

After  this  decision  of  the  Court  was  certified  to  the  Circuit  Court, 
the  following  entry  was  made  on  the  record.  ^^  And  afterwards, 
to  wit,  at  the  May  term  of  the  Court  aforesaid,  in  the  year  1824, 
until  which  time  the  motion  to  extend  the  demise  in  the  declaration 
was  continued,  &c.  and  leave  is  given  on  motion  to  amend  the  decla- 
ration by  extending  the  demise  to  fifty  years ;  which  is  done  ac- 
cordingly." 

In  the  other  case  against  Craig  and  Shockey,  there  does  not  ap- 
pear to  have  been  a  rule  entered  for  the  extension  of  the  demise, 
or  that  notice  was  served  of  the  motion.  But  the  same  entry  was 
made  of  the  continuance  of  the  motion  and  the  extensipn  of  the 
demise,  as  in  the  other  case. 

In  one  of  the  cases,  then,  there  is  evidence  of  notice  having  been 
given,  but  not  in  the  other.  And  the  question  may  be  considered, 
whether  there  having  been  no  notice,  the  amendment  must  be  con- 
sidered as  void.  If  it  be  only  erroneous  and  voidable,  the  Circuit 
Court  erred  in  rejecting  the  record. 

The  demises  in  the  declarations  having  expired  before  the  judg- 
ments, they  could  not  authorize  writs  of  habere  fecias  posses- 
sionem ;  but  they  were  not  void.  They  were  judgments  on  which 
executions  might  issue  for  the  damages  and  costs.  And  the  amend- 
ments having  relation  back  to  the  expiration  of  the  demises,  gave 
vitality  to  both  the  judgments,  the  same  as  if  the  terms  had  ori- 
ginally been  stated  at  fifty  years. 

It  is  admitted  that  the  service  of  process,  or  notice,  is  necessary 
to  enable  a  Court  to  exercise  jurisdiction  in  a  case ;  and  if  jurisdic- 
tion be  taken  where  there  has  been  no  service  of  process,  or  notice, 
the  proceeding  is  a  nullity.  It  is  not  only  voidable,  but  it  is  abso  • 
lutely  void.  But  this  is  only  where  origuial  jurisdiction  is  exer- 
cised ;  and  not  a  decision  of  a  collateral  question  in  a  case  when^ 
the  parties  are  before  the  Court 

If  it  were  necessary,  notices  in  the  cases  under  consideration 
might  well  be  presumed.   For  it  does  not  follow  that  no  notices  were 
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given,  because  none  appear  upon  the  record.  The  fact  of  notice 
may  be  proved  by  parol.  But  however  convenient  in  practice,  and 
indeed,  necessary,  to  some  extent,  to  preserve  from  prejudice  the 
rights  of  parties,  notice  in  such  cases  may  be;  still  it  is  a  question 
of  practice.  It  does  not  go,  except  under  a  positive  rule,  to  the 
exercise  of  the  power  of  amendment  by  the  Court. 

After  the  judgment,  the  parties  are  still  in  Court  for  all  the  pur- 
poses of  giving  effect  to  it.  And  in  the  action  of  ejectment,  the 
Court  having  power  to  extend  the  demise  after  judgment,  the  de- 
fendant may  be  considered  in  Court  on  this  motion  to  amend  as 
well  as  on  any  other  motion  or  order  which  may  be  necessary  to 
carry  into  effect  the  judgment.  In  no  correct  sense  is  the  exercise 
of  this  power  of  amendment  similar  to  the  exercise  of  an  original 
jurisdiction,  between  parties  on  whom  process  has  not  been  served. 

No  new  parties  are  made  on  the  record,  and  no  rights  of  the 
terre  tenants  ar6  barred  by  the  extension  of  this  legal  fiction :  a 
fiction  formed  by  the  Courts,  and  modified  by  them  for  the  great 
purposes  of  justice. 

The  plaintiff's  title  was  established  by  the  judgment,  and  it 
would  be  most  unreasonable  and  unjust  to  deny  him  the  fruits  of 
these  judgments,  on  the  ground  that  the  fictitious  lease  had  expired, 
and  which  the  Court  had  power  to  amend. 

The  judgments  are  described  with  sufficient  accuracy ;  and  there 
being  no  objection  to  the  records  except  the  one  above  considered, 
we  think  the  Circuit  Court  erred  in  excluding  the  judgments  as  evi- 
dence :  and  on  this  ground  also  are  the  judgments  of  that  Court 
reversed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ken- 
tucky, and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
ordered  and  adjudged  by  this  Court,  that  the  judgment  of  the  said 
Circuit  Court,  in  this  cause  be,  and  the  same  is  hereby,  reversed 
with  costs ,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court  with  directions  to  proceed  therein, 
according  to  law  and  justice,  and  in  conformity  with  the  opinion  of 
this  Court. 
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Ivjm    Ambrosb  Walden  and  others,  Appellants,  vs.  Henry  I.  Bod- 

I  Hp  156|  LEY  AND  OTHERS.  APPELLEES. 

[142    4141  '  I 

85f  728      There  are  caies  in  Chanceiy  where  amendmentB  are  permitted  at  any  stage  or  progreas  of  ] 
^*^~*  the  caiue,  as  where  an  eaaential  par^  has  been  omitted :  hot  amendments  which  change  ' 

181   1I5  ^  character  of  the  bill  or  answer,  so  as  to  make,  substantially,  a  new  case,  should  rarely  if  1 

106 f  27l|  ever  be  admitted,  after  the  cause  has  been  set  for  hearing ;  mudbi  less  after  it  has  been  heard.l 

Up  166      ^  decree  dismissmg  a  bill  in  Chancery,  generally,  may  be  set  up  in  bar  of  a  second  bill : 
]rJ  306  but  where  the  bUl  has  been  diamiased  on  the  ground  that  the  Court  had  no  jurisdiction, 

W^fiW  which  shows  that  the  merits  were  not  heard,  the  dismission  is  not  a  bar  to  a  second  bill. 

Where  parties  by  agreement  dispense  with  the  usual  formalities,  and  no  injustioe  results 

from  the  mode  adopted,  the  Court  should  not  on  slight  ground  set  aside  the  proceeding. 
It  is  a  genoral  rule  that  a  tenant  shall  not  dispute  his  landlord's  title ;  but  this  rule  is  subject 
to  certain  exceptions.  If  a  tenant  disclaims  the  tenure,  and  claims  the  fee  in  lus  own 
right,  of  which  the  landloxtl  has  notice,  the  relation  of  landlord  and  tenant  is  put  sn  end 
to,  and  the  tenant  becomes  a  trespasser ;  and  he  is  liable  to  be  turned  out  of  possession, 
though  the  period  of  his  lease  is  not  expired. 
The  same  religion  as  that  of  landlord  and  tenant  subsists  between  a  trustee  and  a  cestui  que 

trusty  as  it  regards  the  tide. 
A  Court  of  Equity  cannot  act  on  a  case  which  is  not  ftirly  made  out  by  die  bill  and 
answer.  But  it  is  not  necessary  that  these  should  point  out,  in  detail,  the  means  which 
the  Court  shall  adopt  in  gi^g  relie£  Under  the  general  prayer  for  relief^  the  Court 
will  often  extend  relief  bsyond  the  specific  prayer,  and  not  exactly  in  accordance  with  it. 
Where  a  case  for  relief  u  made  out  in  the  bill,  it  may  be  given  by  imposing  conditions 
n  the  complainant,  consistently  with  the  rules  of  equity,  in  the  discreti<Hi  of  the  Court. 

ON  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky. 

This  case  was  submitted  to  the  Court  by  Mr.  Underwood,  for  the 
appellants;  and  by  Mr.  Crittenden,  for  the  appellees,  on  the  argument 
in  the  preceding  case  of  Walden  vs.  Craig's  heirs  et  al. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  Circuit  Court  of  Ken- 
tucky. 

Bodley  and  others  filed  their  bill  in  the  Circuit  Court,  represent- 
ing, that  on  the  17th  of  October,  1783,  an  entry  was  made  in  the 
name  of  Henry  Crutcher  and  John  Tibbs  for  ten  thousand  acres  of 
land,  as  follows :  Henry  Crutcher  and  John  Tibbs  enter  ten  thou- 
sand acres  of  land  on  a  treasury  warrant.  No.  18,747,  as  tenants  in 
common,  beginning  at  a  large  black  ash  and  small  buckeye,  marked 
thus,  J.  T.,  on  the  side  of  a  buffaloe  road,  leading  from  the  lower  Blue 
Lick,  a  N.  E.  course,  and  about  seven  miles  N.  E.  and  by  E.  from 
the  said  Blue  Licks,  to  a  corner  of  an  entry  of  twenty  thousand 
acres,  made  in  the  name  of  John  Tibbs,  John  Clark,  John  Sharp, 
David  Blanchard,  and  Alexander  McLean,  running  thence  with  the 
said  Tibbs  &  Co.'s  line  due  east,  one  thousand  six  hundred  poles ; 
thence  south,  one  thousand  poles ;  thence  west,  otie  thousand  six 
hundred  poles ;  thence  north,  one  thousand  poles,  to  the  beginning, 
for  quantity. 
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That  in  1790,  a  legal  survey  having  been  executed,  a  patent  was 
obtained  in  the  names  of  Robert  Rutherford,  assignee  of  Henry 
Crutcher  and  Willoughby  Tibbs,  heir  at  law  of  John  Tibbs,  de- 
ceased, in  1790.  That  by  several  mesne  conveyances  the  above 
tract  was  vested  in  the  complainants. 

The  complainants  represent  that  Ambrose  Walden,  the  defendant, 
on  the  22d  May,  1780,  entered  one  thousand  three  hundred  thirty- 
three  and  one-third  acres  of  land  on  the  east  side  of  Jacob  John- 
son's settlement  and  pre-emption,  on  the  waters  of  Johnson's  Fork, 
a  branch  of  Licking,  to  include  two  cabins  on  the  north  side  of  said 
Fork,  built  by  Simon  Butler ;  and  to  run  eastwardly  for  quantity. 
This  entry  was  surveyed  the  29th  November,  1785,  after  which  a 
patent  was  obtained. 

The  bill  charges  that  this  entry  and  survey  are  void  for  want  of 
certainty,  &c.  And  that  Lewis  Craig  purchased  of  Simon  Kenton, 
who  was  the  locator,  and  claimed  one-third  of  the  land  entered  for 
his  services;  which,  being  laid  off,  Craig  sold  several  small  tracts  by 
metes  and  bounds,  to  Jonathan  Rose,  William  Allen,  and  Charles 
Rector.  That  Rose  sold  a  part  of  his  purchase  to  Abraham  Shockey ; 
and  Allen  a  part  of  his,  to  Amzey  Chapin. 

And  that  Walden,  alleging  he  had  satisfied  the  claim  of  Kenton 
as  locator,  commenced  two  actions  of  ejectment  in  the  District  Court 
of  the  United  States  for  Kentucky,  and  obtained  judgments  against 
the  purchasers  under  Craig.  That  Shockey  and  Chapin,  knowing 
the  title  they  held  under  Craig  by  purchase  from  Allen  and  Rose, 
was  inferior  to  that  of  the  complainants,  became  their  tenants.  That 
on  the  30th  October,  1801,  the  complainants  entered  into  an  agree- 
ment with  Lewis  Craig,  with  the  assent  of  Rose  and  Rector,  for  the 
land  they  had  purchased,  and  deeds  were  made  to  them  by  the  com- 
plainants. Shortly  after  this,  Allen  sold  his  land  to  Abraham  Drake, 
to  whom  the  complainants  made  a  deed. 

That  the  complainants,  Bodley  and  Pogue,  purchased  Shockey's 
claim  to  the  land  be  had  bought  of  Rose,  and  on  which  he  had 
erected  a  valuable  mill.  And  that  they  still  held  the  legal  title  to 
that,  and  the  land  purchased  by  Chapin  of  Allen,  and  to  a  consider- 
able part  of  the  interference  of  their  claim  with  Walden's. 

That  twelve  years  after  Walden  obtained  his  judgments  he  issued 
writs  of  habere  facias,  which  were  set  aside  on  the  ground  that  the 
demises  had  expired.  That  in  1824,  the  demises  were  extended, 
without  notice  to  the  tenants,  fifty  years.  That  Rose,  Rector,  and 
Allen,  and  those  claiming  under  them,  had  possession  of  their  re- 
spective tracts  of  land  by  metes  and  bounds,  as  purchased  from 
Craig,  and  held  under  the  title  of  Bodley  and  Company,  for  more 
than  thirty  years,  adversely  to  Walden.  That  Shockey  and  Chapin, 
and  those  holding  under  them,  have  had  possession  for  near  the 
same  length  of  time,  &c. 

The  complainants  state  that  Walden  never  has  had  possession  of 
any  part  of  his  survey,  except  twx>  hundred  acres  conveyed  by  him 
to  Robert  Pogue,  by  proper  metes  and  bounds ;  about  one  hundred 
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and  fifty  acres  of  which  was  held  by  Carter :  and  that  the  com- 
plainants have  made  valuable  and  lasting  improvements  on  the  land^ 
for  which  they  require  pay^  if  the  title  should  be  found  in  Walden. 

And  they  nray  an  injunction,  &c. ;  which  was  granted. 

The  complainants  afterwards  amended  their  bill  by  stating  that 
Thomas  Bodley  and  Robert  Pogue,  at  the  Fleming  Circuit  Court  of 
Kentucky,  in  March,  1825,  in  a  suit  in  Chancery  against  the  un- 
known heirs  of  John  Walden,  deceased,  and  others,  obtained  a 
decree  for  the  whole  of  Ambrose  Walden's  survey,  except  the  one 
hundred  and  fifty  acres  owned  by  Carter ;  and  except  so  much  of 
John  Walden's  elder  survey  of  one  thousand  six  hundred  sixty-six 
and  two-thirds  acres,  as  was  then  in  the  possession  of  Ann  Thrail- 
hild,  and  the  heirs  of  Jeremiah  Proctor,  deceased. 

And  the  complainants  further  state  that  the  tract  of  one  thousand 
three  hundred  and  thirty-three  and  one-third  acres  of  Walden,  inter- 
fered with  an  entry  of  twenty  thousand  acres,  made  the  31st  July, 
1783,  in  the  names  of  John  Tibbs,  John  Clark,  John  Sharpe,  David 
Blanchard,  and  Alexander  McLean,  with  the  proper  surveyor ;  six- 
teen thousand  acres  of  which  were  surveyed  and  patented  in  the 
name  of  the  complainant  Bodley ;  and  this  entry  is  charged  to  be 
paramount  to  that  under  which  Walden  claims. 

Walden,  in  his  answer,  states,  that  he  obtained  judgments  against 
the  complainants,  who  are  tenants  on  the  land,  by  virtue  of  his  legal 
and  better  title ;  and  that  he  has  been  a  long  time  delayed  by  the 
complainants  from  obtaining  the  possession  of  the  land  recovered. 

He  admits  that  some  improvements  have  been  made  on  the  land ; 
but  alleges  that  waste  has  been  committed,  and  that  rents  and  pro- 
fits would  more  than  compensate  for  the  improvements.  He  states 
that  he  brought  his  suits  in  ejectment  shortly  after  the  adverse  pos- 
session was  taken ;  and  he  relies  upon  the  dismissal  of  certain  in- 
junction bills,  filed  by  the  complainants,  as  a  bar  to  the  present  suit. 

He  knows  nothing  of  the  entries,  surveys,  and  patents,  set  forth 
in  the  bill,  or  of  the  sales  and  conveyances  stated ;  and  he  requires 
proof  of  the  same.  He  insists  on  the  validity  of  his  own  entry ;  and 
denies  that  Kenton,  as  locator,  was  entitled  to  any  part  of  it,  as  he 
was  paid  in  full  for  his  services  in  locating  the  land.  He  denies  all 
fraud ;  and  prays  the  benefit  of  his  judgments  at  law. 

By  agreement  of  the  parties  in  the  Circuit  Court,  ^^  the  record  and 
proceedings  of  the  Fleming  Circuit  Court  were  filed,  and  that  cause 
was  entered  upon  the  docket,  for  further  proceedings  in  this  Court. 
And  that  in  the  suits  for  trial,  Thomas  Bodley  and  others  against 
Ambrose  Walden,  and  Clark's  heirs  against  Ambrose  Walden,  and 
also  the  one  by  Duncan's  heirs  against  Walden,  should  be  entered 
on  the  docket,  and  stand  for  hearing  at  the  ensuing  term,  and  be  de- 
cided at  the  same  time  j  they  all  being  connected  with  the  present 
controversy." 

Bodley  and  Pogue  having  died,  at  November  term,  1833,  by  con 
sent,  the  suit  was  revived  in  the  names  of  their  heirs  and  representa- 
tives )  and  a  guardian  ad  litem  was  appointed  to  certain  infant  heirs. 
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A  motion  is  made  by  the  defendants  in  the  appeal,  to  dismiss  it, 
on  the  ground  ^'  that  it  is  an  appeal  from  several  distinct  decrees,  in 
several  separate  suits,  which  are  attempted  to  be  united  in  this  ap- 
peal ;  when  there  is  no  such  record  filed  as  is  described  in  the  appeal 
and  citation  thereon.'' 

In  the  decree  of  the  Circuit  Court,  it  is  stated,  that  by  consent  of 
the  parties,  the  suits  above  named  were  to  be  heard  at  the  same 
time;  and  the  papers  and  pleadings  filed  in  one  case  should  be  con* 
sidered  and  have  full  effect  in  all  the  cases,  to  enable  the  Court  to 
decide  the  controversies  in  all  the  cases  on  their  respective  merits.'' 
And  it  was  expressly  agreed,  ^  that  the  bill,  answers,  and  orders, 
the  entries,  surveys,  and  patents,  in  the  case  of  Bodley  and  Pogue, 
should  be  sufficient,  without  recording  the  whole  suits  and  papers 
in  each  of  the  cases;  and  that  in  the  event  of  either  party  appealing, 
the  clerk  may  copy  all  the  papers  in  all  the  records ;  and  that  when 
they  are  so  copied  and  certified,  the  transcript  shall  have  the  same 
effect  as  if  there  were  full  and  separate  records  made  out  in  each 
and  all  of  the  cases :  and  this  agreement  was  declared  to  be  en- 
tered into,  with  the  leave  of  the  Court,  to  avoid  expenses  in  the 
cases,  as  they  all  involve  the  same  questions." 

These  agreements  cover  the  apparent  irregularities  in  the  record, 
as  it  regards  the  decrees  and  the  proceedings  in  the  different  cases 
stated ;  and  obviate  the  objections  on  which  the  motion  to  dismiss 
is  founded. 

And  a  further  motion  is  made,  to  dismiss  the  appeal  as  to  all  the 
parties  named  in  the  citation,  who  are  not  parties  to  the  decrees. 

The  names  in  the  citation  are  found  on  the  record,  as  parties  to 
one  or  more  of  the  several  decrees  entered.  It  is  very  clear,  that 
the  parties  to  the  decrees  only  can  be  made  responsible  for  the  costs 
of  this  appeal. 

Before  the  decrees  were  pronounced  in  the  Circuit  Court,  by  consent 
of  the  parties,  it  was  entered  upon  the  record,  that  every  agreement 
or  admission  on  file,  for  the  preparation  of  any  one  of  the  cases  for 
hearing,  shall  extend  to  all  of  them.  And  it  was  admitted,  that  the 
complainants  were  respectively  invested  with  the  titles  under  the 
entries  of  Peter  Johnson  and  Tibbs,  and  Clark  and  Tibbs,  and 
Crutcher,  as  alleged  in  their  several  bills.  And  it  was  agreed,  <<  that 
the  Court  should  give  a  final  decree,  without  further  ascertainment 
of  the  boundaries  or  positions  of  the  particular  tracts  or  settlements 
of  each  claimant  or  person  interested ;  and  that  the  principles  thereof 
shall  be  carried  into  effect  as  fully  as  if  each  tenement  and  each  pro- 
prietor were  specially  named  and  identified." 

The  entries  involved  in  this  proceeding  were  brought  before  the 
Court  in  the  case  of  Bodley  et  al.  va.  Taylor,  5  Cranch,  191 ;  and  in 
their  decision,  in  regard  to  Walden's  entry  as  well  as  the  others, 
the  Circuit  Court  followed  the  decision  of  this  Court. 

It  is  true,  the  validity  of  thQ^e  entries  is  brought  before  the  Court 
now  by  different  parties ;  and  the  former  decision  having  been  made 
between  other  parties,  and  on  a  state  of  facts  somewhat  different 
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from  that  now  before  us,  does  not  settle,  conclusively,  the  question 
in  this  case.  But  in  looking  into  the  evidence,  it  is  found  that  the 
controlling  call  of  Walden's  entry  is  proved  by  Kenton  and  others ; 
and  that  the  effect  of  this  evidence  is  not  shaken  by  the  testimony 
on  the  other  side.  The  calls  of  the  entries  are  specific  and  notorious. 
Indeed,  there  seems  to  be  little  or  no  contest  between  the  parties  on 
this  ground ;  nor  as  to  the  survey  of  Walden's  entry,  as  directed  by 
the  Circuit  Court 

This  entry  being  older  and  paramount  to  the  other  conflicting  en- 
tries, it  was  held  to  be  good :  but  as  the  subsequent  entries  were 
made  before  Walden's  entry  was  surveyed,  it  was,  very  properly, 
directed  to  be  surveyed  strictly  in  conformity  to  its  calls. 

This  mode  of  survey  reduced  the  claim  of  Walden  several  hun- 
dred acres  below  the  calls  of  his  original  survey.  And  for  the  land 
lying  outside  of  this  last  survey,  and  within  the  original  one,  the 
Circuit  Court  decreed  that  he  should  relinquish  the  possession,  and 
release  to  the  complainants,  respectively,  by  metes  and  bounds 
stated,  the  tracts  covered  by  their  titles. 

Commissioners  were  appointed  to  ascertain  the  value  of  the  im- 
provements made  by  the  tenants  on  the  lands  recovered  by  Walden; 
the  value  of  the  rents  and  profits;  the  value  of  the  land  without  the 
improvements;  and  whether  waste  had  been  conunitted,  &c.  A 
report  was  made  by  the  commissioners,  which,  on  motion  of  the 
complainants,  was  set  aside,  and  another  order  to  the  commissioners 
was  made.  And  afterwards,  no  steps  having  been  taken  by  the 
complainants  to  execute  the  order,  the  injunction  was  dissolved, 
without  prejudice  to  the  complainants,  for  any  claims  they  might 
have  for  improvements ;  but  the  Court  refused  to  decree  releases 
from  the  tenants  to  Walden  of  their  claim;  and  also  to  order  a  writ 
to  the  marshal,  directing  him  to  put  Walden  in  possession  of  the 
land  recovered. 

The  Circuit  Court,  it  appears,  after  the  final  decree  was  entered, 
set  it  aside  at  the  same  term,  and  entered  decrees  in  each  of  die 
cases.  After  the  original  decree  was  set  aside,  and  before  separate 
decrees  were  entered,  the  defendant  moved  the  Court  for  leave  to 
file  several  answers  to  the  cases  placed  on  the  docket  by  agreement, 
and  also  a  cross  bill ;  which  the  Court  refused.  And  we  diink  that 
this  application  to  change  the  pleadings  after  the  hearing,  and  under 
the  circumstances  of  this  case,  was  very  properly  rejected. 

There  are  cases  where  amendments  are  permitted  at  any  stage  of 
the  progress  of  the  case;  as  where  an  essential  party  has  been  omit- 
ted ;  but  amendments  which  change  the  character  of  the  bill  or  an- 
swer, so  as  to  make  substantially  a  new  case,  should  rarely,  if  ever, 
be  admitted  after  the  cause  has  been  set  for  hearing,  much  less  after 
it  has  been  heard. 

On  the  part  of  the  appellant,  it  is  contended,  that  the  first  and 
second  injunction  bills  which  were  filed  in  this  case,  before  the  pre- 
sent one,  and  which  were  dismissed,  constitute  a  bar  to  the  relief 
nought  by  the  present  bill. 
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The  controversy  in  this  case,  by  various  causes,  has  been  pro- 
tracted more  than  forty  years.  The  judgments  in  the  ejectment 
cases  were  obtained  in  1800.  In  the  same  year,  and  shortly  after 
the  judgments  were  rendered,  Bodley,  Hughes  and  others,  obtained 
an  injunction.  This  bill  was  dismissed  by  the  Court,  in  1809,  for 
want  of  jurisdiction. 

In  1811,  another  bill  was  filed,  on  which  an  injunction  was 
allowed;  and  which,  at  May  term,  1812,  was  dissolved.  The  bill 
was  afterwards  dismissed,  by  the  complainants,  at  rules,  in  the 
clerk's  office.  On  the  dissolution  of  this  injunction,  writs  of  habere 
facias  possessionem  were  issued  for  the  first  lime ;  and  these,  after 
being  stayed  by  order  of  the  judge,  were  quashed  at  July  term,  1813, 
on  the  ground  that  the  demises  had  expired. 

The  demises  were  laid,  commencing  in  1789,  for  ten  years;  so 
that  they  had  expired  before  the  judgments  were,  obtained.        -k. 

In  1817,  a  motion  was  made  to  extend  the  demises,  which  was 
overruled.  But  the  question  was  brought  before  this  Court,  which 
decided  they  had  no  jurisdiction  of  the  case,  but  gave  an  opinion 
favourable  to  the  amendment ;  which  induced  the  Circuit  Court,  in 
1824,  to  extend  the  demises  to  fifty  years. 

In  the  year  1825,  the  present  bill  was  filed,  on  which  an  injunc- 
tion was  issued  to  stay  proceedings  on  the  judgments,  which  was 
continued  until  the  final  decree  of  the  Circuit  Court. 

As  the  first  bill  was  dismissed  for  want  of  jurisdiction,  and  the 
second  by  the  complainants,  at  rules,  in  the  clerk's  office,  it  is  clear 
that  neither  can  operate  as  a  bar  to  the  present  bill.  A  decree  dis- 
missing a  bill  generally,  may  be  set  up  in  bar  of  a  second  bill, 
having  the  same  object  in  view ;  but  the  Court  dismissed  the  first 
bill  on  the  ground  that  they  had  no  jurisdiction,  which  shows  that 
the  case  was  not  heard  on  its  merits.  And  this  also  appears  from 
the  dismissal  by  the  party,  of  the  second  bill,  in  the  clerk's  office. 

It  is  also  insisted,  that  the  decrees  of  the  Circuit  Court  should  be 
reversed,  on  the  ground  that  there  is  an  improper  joinder  of  parties. 

Were  it  not  for  the  agreements  on  the  record,  the  decrees  entered 
in  the  different  cases  would  be  wholly  irregular,  and  of  course,  un- 
sustainable. Different  interests  and  parties  are  united,  and  a  decree 
is  made  in  each  case,  which  determines  the  matters  of  controversy 
in  each.  But  the  agreement  of  the  parties  spread  upon  the  re- 
cord, and  that  which  is  stated  by  the  Court,  and  the  fact  of  all  the 
causes  being  brought  to  a  hearing  and  submitted  at  the  same  time, 
afford  the  most  satisfactory  evidence  of  the  assent  of  the  parties, 
and  the  waiver  of  all  objection  to  the  irregularity  of  the  proceed- 
ing. And  we  are  inclined  to  this  view,  from  the  consideration,  that 
by  this  mode  of  procedure,  the  rights  of  the  parties  concerned  could 
in  no  respect  be  prejudiced.  They  were  as  susceptible  of  as  dis- 
tinct an  investigation  and  decision,  as  if  the  pleadings  had  been 
fully  made  up  in  each  case,  and  it  had  been  heard  separately. 

Where  parties  by  agreement  dispense  with  the  usual  formalities 
in  the  progress  of  a  cause ;  and  no  injustice  results  from  the  mode 
o8  21 
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adopted,  the  Court  should  not,  on  slight  ground,  set  aside  the  pro- 
ceeding. 

It  is  contended,  that  as  the  complainants,  or  at  least  some  of 
them,  entered  under  the  title  of  Walden,  as  purchasers  from  Craig, 
the  principle  of  landlord  and  tenant  applies ;  at  least  so  far  as  to 
prevent  the  setting  up  of  a  title  adverse  to  that  under  which  they 
entered. 

Craig  claimed  a  certain  part  of  the  entry  of  Walden,  as  pur- 
chaser under  Kenton,  the  locator ;  and  he  sold  to  some  of  the  com- 
plainants :  but  as  his  title  was  not  sustained,  the  purchasers  under 
him  become  interested  in  the  entries  of  Bodley  and  others,  and  re- 
ceived conveyances  from  them. 

It  is  a  general  rule,  that  a  tenant  shall  not  dispute  his  landlord's 
title ;  but  this  rule  is  subject  to  certain  exceptions.  If  a  tenant  dis- 
claims the  tenure,  and  claims  the  fee  in  his  own  right,  of  which  the 
landlord  has  notice,  the  relation  of  landlord  and  tenant  is  put  an 
end  to,  and  the  tenant  becomes  a  trespasser,  and  he  is  liable  to  be 
turned  out  of  the  possession,  though  the  period  of  his  lease  has  not 
expired.  3  Peters,  47.  The  same  relation  as  that  of  landlord  and 
tenant  subists  between  a  trustee  and  the  cestui  que  trust,  as  it  re- 
gards the  title.  In  the  case  of  Botts  t;^.  Shields'  heirs,  3  Lit  34, 35, 
the  Court  of  Appeals  decided  that  a  purchaser  of  land,  who  enters 
into  the  possession  of  it  under  an  executory  contract,  shall  not  aet 
up  another  title.  But  a  purchaser  who  has  obtained  a  conveyance, 
holds  adversely  to  the  vendor,  and  may  controvert  his  title 
4  Lit.  274. 

It  appears  from  Kenton's  deposition,  that  he  was  paid  in  land 
warrants  for  making  Walden's  entry,  and  that  he  had  not,  in  fact, 
a  shadow  of  right  to  any  part  of,  this  land.  He  assigned  the  con- 
tract with  Walden  to  locate  the  land  to  Fox  and  Wood ;  and  after- 
wards paid  them  in  discharge  of  this  contract,  by  a  conveyance  of 
land,  located  by  the  land  warrants  received  from  Walden ;  but  the 
contract  was  not  surrendered  nor  cancelled.  So  that  Craig,  as  pur- 
chaser, procured  neither  the  equitable  nor  legal  title  to  any  part  of 
the  land  in  Walden's  entry. 

The  claim  of  Craig  appears  to  have  been  purchased  by  Bodley 
and  others,  who  at  the  time  claimed  under  conflicting  and  adverse 
entries  to  that  of  Walden,  with  the  assent  of  the  first  purchasers 
from  Craig;  and  then  deeds  were  executed  to  them. 

The  original  purchasers  from  Craig,  who  afterwards  received 
deeds  from  Bodley  and  others,  are  deceased ;  and  the  lapse  of  time, 
and  change  of  circumstances,  have  been  so  great,  that  we  do  not 
think  the  complainants,  or  any  part  of  them,  can  be  precluded  on 
the  ground  of  their  purchase  from  Craig,  from  setting  up  a  title  ad- 
verse to  that  of  Walden's.  The  persons  who  entered  under  Craig 
were  in  fact,  trespassers ;  for  they  had  no  title  which  could  protect 
their  possession,  or  shelter  them  from  the  consequences  of  wrong- 
doers. But  on  this  point  we  go  no  further  than  to  say  that  such 
an  entry,  under  the  circumstances  of  this  case,  does  not  preclude 
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the  complainants  from  relying  on  the  adversary  titles  set  np  in  their 
bill.  Whether  any  other  effect  may  result  from  this  entry,  as  it  re- 
gards any  other  right  than  the  title  asserted  in  the  bill,  w&  do  not 
decide. 

The  counsel  for  the  appellant  contend,  that  the  decree  of  the  Cir- 
cuit Court  should  be  reversed,  on  the  ground  that,  although  Walden 
was  decreed  to  release  his  title  to  such  parts  of  the  land  covered 
by  his  original  survey,  and  not  included  in  the  survey  of  his  entry 
under  the  order  of  the  Court,  yet  the  tenants  on  the  land  to  which 
Walden  had  the  better  title  were  not  required  to  execute  releases 
of  their  title  to  him. 

But  we  think  there  is  no  error  in  the  decree  in  this  respect. 

Walden  had  the  elder  legal  title  for  the  land  included  in  his  first 
survey ;  it  was  therefore  necessary  to  decree  a  conveyance  or  release 
from  him  to  the  tenants  who  established  a  paramount  equitable 
title.  But  as  to  the  land  within  the  corrected  survey,  he  had  the 
elder  equitable  as  well  as  legal  title ;  it  was  therefore  unnecessary  to 
decree  releases  from  the  tenants,  who,  from  facts  before  the  Court, 
had  neither  tlie  equitable  nor  legal  title. 

There  are  other  considerations  which  show  the  correctness  of  the 
decree  in  this  respect. 

The  tenants  in  possession  were  not  parties  to  the  suit ;  and  the 
Court  did  not  know  the  nature  or  extent  of  their  right  It  was  clear, 
that  so  far  as  their  right  was  made  known  to  the  Court  by  the  biH 
and  answer,  they  had  no  title  to  release.  Not  being  parties  to  the 
suit,  it  is  very  clear  that  the  Court  could  not  divest  them  of  any  in- 
terest which  was  not  divested,  as  a  legal  consequence  of  the  reco- 
very of  the  ejectment  suits. 

Forty  years  have  nearly  elapsed  since  Walden  recovered  his  judg- 
ments. Delays,  perhaps  without  precedent  in  this  country,  have  oc- 
curred in  realizing  the  fruits  of  these  judgments.  To  some  extent, 
these  delays  may  be  attributed  to  the  expiration  of  the  demises ;  but 
they  are  chiefly  to  be  ascribed  to  the  injunctions  which  have  been 
granted.  And  now  the  demises,  though  extended  fifty  years  from 
1789,  have  again  expired. 

And  it  appears  from  the  records  in  the  ejectment  cases,  which  are 
before  us  as  evidence,  that  the  decease  of  some  of  the  defendants 
renders  a  revivor  of  the  judgments  necessary  before  writs  of  posses- 
sion can  be  issued. 

When  the  final  decree  was  entered  in  the  Circuit  Court,  the  de- 
mise had  some  years  to  run ;  and  that  Court,  we  think  very  pro- 
perly, refused  to  decree  a  surrender  of  the  possession  by  the  tenants 
to  Walden,  but  dissolved  the  injunction.  This,  under  ordinary  cir- 
cumstances, would  have  given  to  Walden  all  the  relief  he  could  ask ; 
and,  as  was  said  by  the  counsel  for  the  complainants,  all  the  relief 
he  prays  for  in  his  answer.  But  new  and  unexpected  delays  have 
occurred,  until  the  demises  have  expired ;  and  the  judgments  have 
oecome  dead  by  the  decease  of  a  part  of  the  defendants. 

And  a  question  here  arises,  whether,  on  the  affirmance  of  the  de- 
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crees  of  the  Circuit  Court,  it  is  not  the  duty  of  this  Court,  under  the 
circumstances  of  this  case,  to  direct  the  Circuit  Court  to  have  the 
value  of  the  improvements  estimated,  the  rents  and  profits  ascer- 
tained, and  also  any  damage  which  may  have  been  done  to  the  land ; 
and  then,  under  an  order  or  decree  that  the  tenants  should  relinquish 
the  possession  to  Walden,  to  issue  a  writ  of  possession,  in  pursuance 
of  the  pntctice  of  a  Court  of  Chancery  in  Kentucky. 

This  in  effect  would  be  the  same  as  the  decree  of  the  Circuit  Court ; 
and  it  would  seem  that  it  is  the  only  effectual  mode  by  which  this 
protracted  controversy  can  be  terminated  within  any  reasonable 
time.  The  remedy  at  law  is  obstructed  by  the  expiration  of  the 
demises,  and  the  death  of  defendants  in  the  judgments.  And  if  this 
Court  have  the  case  before  them  so  as  to  send  it  down  with  the 
above  directions^  we  think  they  are  bound  to  do  so.  It  would  be  a 
reproach  to  the  administration  of  justice,  if  in  this  case  the  parties 
should  be  left  by  the  decision  of  this  Court,  apparently,  as  remote 
from  a  final  determination  of  it  as  they  were  forty  years  ago. 

It  is  true,  the  answer  prays  merely  for  a  dissolution  of  the  injunc- 
tion, and  that  the  bill  may  be  dismissed.  But  the  Court  have,  by 
the  bill,  answer,  and  evidence,  the  equities  of  the  parties  before  them ; 
and  having  jurisdiction  of  the  main  points,  they  may  settle  the 
whole  matter.  A  Court  of  Equity  cannot  act  upon  a  case  which 
is  not  fairly  made  by  the  bill  and  answer.  But  it  is  not  necessary 
that  these  should  point  out,  in  detail,  the  means  which  the  Court  shall 
adopt  in  giving  relief.  Under  the  general  prayer  for  relief,  the  Court 
will  often  extend  relief  beyond  the  specific  prayer,  and  not  exacdy 
in  accordance  with  it.  Where  a  case  for  relief  is  made  in  the  bill, 
it  may  be  given  by  imposing  conditions  on  the  complainant  consist- 
ently with  the  rules  of  equity,  in  the  discretion  of  the  Court 

In  their  decree,  the  Circuit  Court  required  Walden  to  surrender 
the  possession  of  the  land  he  was  directed  to  release  to  the  com- 
plainants; and  the  Court  had,  unquestionably,  the  power  to  decree  a 
surrender  of  the  possession  to  Widden,  by  the  tenants  of  the  land  re- 
covered by  hinL  This  was  not  done,  it  is  presumed,  because  it  was 
thought  the  possession  could  be  obtained  under  the  judgments,  on 
the  dissolution  of  the  injunction.  But  this,  for  the  reasons  stated, 
cannot  now  be  done.  The  remedy  under  the  judgments,  as  they 
now  stand,  must  be  attended  with  additional  expense  and  delay ; 
and  having  the  case  before  us,  we  think  it  is  our  duty  to  put  an  end 
to  this  controversy. 

Forty  years  ago  Walden  recovered  the  land  by  virtue  of  his  legal 
right;  and  we  now  decide  in  favour  of  his  equity.  He  should, 
therefore,  have  the  aid  of  the  Court  in  attaining  the  object  he  has  so 
long  and  so  perseveringly  pursued ;  and  that  without  unnecessary 
delay. 

Being  satisfied  with  the  decrees  made  in  the  cases  stated  by  the 
Circuit  Court,  they  are  affirmed  with  the  following  modification : 
The  cause  will  be  sent  down  to  the  Circuit  Court,  with  directions  to 
take  such  steps  in  regard  to  the  improvements,  and  to  tfie  putting 
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of  Walden  or  his  representative  in  possession  of  the  premises  reco- 
vered in  the  ejectment  suits ;  as  shall  be  conformable  to  the  decrees 
affirmed,  and  the  principles  of  equity. 

And  as  it  regards  any  title  or  claim  which  the  tenants  or  any  part 
of  them  may  set  up  under  the  statute  of  limitations ;  as  the  proper 
parties  are  not  before  us,  nor  the  necessary  facts,  we  do  not  decide 
on  such  title  or  claim. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ken- 
tucky, and  was  argued  by  counsel.  On  consideration  whereof,  it 
is  now  here  ordered,  adjudged,  and  decreed  by  this  Court,  that  the 
decrees  of  the  said  Circuit  Court  in  the  cases  stated  by  the  said  Cir- 
cuit Court,  be,  and  the  same  are  hereby,  affirmed ;  with  the  modifi- 
cation, that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  to  that  Court  to  take  such  further 
steps  in  regard  to  the  improvements,  and  to  the  putting  of  Walden 
or  his  representative  in  possession  of  the  premises  recovered  in  the 
ejectment  suits,  as  shall  be  conformable  to  the  decrees  hereby  af- 
firmed, and  to  the  principles  of  equity. 
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Jeffjsbson  L.  Edmonds  and  others^  Appellants,  vs.  Andebson 
Cbenshaw,  Appellee. 

Where  there  are  two  execaton  in  a  will,  it  is  dear  that  each  has  a  right  to  receive  the  debts 
due  to  the  estate,  and  all  other  assets  which  shall  come  into  his  hands;  and  he  is  answer- 
able for  the  assets  he  receires.  This  responsibilitj  results  from  the  right  to  leoeiTe,  and 
the  nature  of  tho  trust  A  payment  of  the  sums  received  by  him  to  hu  co-executor,  will 
not  discharge  him  from  his  liability  to  the  estate.  He  is  bound  to  account  for  all  assets 
which  come  into  his  hands,  and  to  appropriate  them  according  to  the  directions  of  the 
will 

Executors  are  not  liable  to  each  other'  bat  eadi  is  liable  to  the  eestuis  que  trust  and  devisees, 
to  the  full  extent  of  the  funds  received  by  him. 

The  removal  of  an  executor  firom  a  state  in  which  the  will  was  proved,  and  in  which  letters 
testamentary  were  granted,  does  not  discharge  him  from  his  liability  as  executor ;  much 
less  does  it  release  him  from  his  Itabili^  finr  assets  received  by  him  and  paid  over  to  his 
co-executor. 

ON  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 

The  appellee,  with  one  James  M^Morris,  was,  by  the  will  of 
Aaron  Cates  of  South  Carolina,  made  on  the  8th  day  of  February, 
1816,  and  proved  on  the  15th  of  the  same  month,  appointed  execu- 
tor of  the  will.  Letters  testamentary  were  granted  to  both  the  ex- 
ecutors. 

The  will  directs  the  estate  of  the  testator  to  be  sold ;  and  after  the 
payment  of  the  debts,  directs  the  executors  to  invest  the  residue  of 
the  proceeds  of  the  estate  in  stocks,  for  the  benefit  of  certain  persons 
named  in  the  will ;  and  who  are  appellants  in  this  case. 

The  estate  was  sold,  and  the  accounts  were  settled  by  the  execu- 
tors with  the  ordinary.  The  executors  failed  to  invest  the  proceeds 
of  the  sales  in  stocks.  This  bill  was  filed  to  compel  a  permrmance 
of  the  directions  of  the  will  by  the  appellee. 

The  defendant,  in  the  Circuit  Court,  stated  in  his  answer,  that 
the  monies  of  the  estate  were  not  invested  in  stocks  in  consequence 
of  the  opposition  of  one  of  the  legatees,  a  complainant  in  the  bill ; 
and  because  the  sums  collected  were  not  sufficiently  large.  That 
although  at  the  time  of  the  taking  out  the  letters  testamentary,  he 
was  a  resident  of  South  Carolina,  yet  that  in  1819  he  removed  to 
Alabama,  having  first  delivered  over  to  his  co-executor,  M^Morris, 
all  the  assets  of  the  estate  which  had  ever  come  to  his  hands,  and 
took  the  receipt  of  the  co-executor  for  the  same,  which  receipt  he 
filed  with  the  Court  of  Ordinary  which  had  granted  the  letters  testa- 
mentary, and  surrendered  to  the  co-executor  the  exclusive  manage 
ment  of  the  estate  of  the  testator.    M^Morris  had  become  insolvent 

The  case  was  heard  on  the  bill,  answer,  and  the  receipt ;  and  the 
Circuit  Court  ordered  the  bill  to  be  dismissed.  From  this  decree  an 
appeal  was  prosecuted  to  this  Court 
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The  case  was  argued  by  Mr.  Key,  for  the  appellants.  No  counsel 
appeared  for  the  appellee. 

For  the  appellants  it  was  contended,  that  the  defendant  was  bound 
to  invest  the  proceeds  of  the  sales  in  the  stocks,  as  directed  by  the 
will  of  Aaron  Gates ;  and  that  for  any  loss  occasioned  by  his  failure 
to  do  S0|  he  was  liable. 

The  renunciation  was  of  no  effect.  No  discharge  from  liabilities 
as  executor  can  be  obtained  without  the  action  of  the  Court.  His 
liabilities  continued,  and  they  were  not  changed  or  diminished  by 
his  removal  to  Alabama. 

The  receipt  given  to  him  by  his  co-executor  had  no  operation  on 
his  responsibilities  under  the  will.  While  it  wUl  be  admitted  that 
one  executor  is  not  liable  for  payments  made  to  a  co-executor ;  it  is 
denied  that  a  payment  of  the  money  by  one  executor  to  another, 
instead  of  a  compliance  with  the  will  by  investing  the  money,  has 
no  effect  on  those  liabilities.  Cited,  1  Williams  on  Executors,  148, 
149.  Ambler,  117.  2  Williams,  1124.  1  Ventris'Rep.335.  2  Brown's 
Ch.  Cases,  117.  2  Penn.  Rep.  498.  Precedents  in  Chancery,  173. 
2  Schoales  and  Lefroy,  Rep.  245.  7  East,  246.  11  Johns.  Rep.  16. 
116.    16  Yes.  Jr.  478.     1  Merivale^  711.     1  P.  Williams^  241. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  Circuit  Court  of  Alabama. 

The  complainants,  who  represent  themselves  to  be  the  devisee^ 
of  Aaron  Cates,  deceased,  who,  on  the  7th  of  February,  1816,  made 
his  will  in  which  he  required  all  his  estate,  both  real  and  personal, 
to  be  sold  at  public  auction,  by  his  executors,  on  a  credit  of  one, 
two^and  three  years;  the  purchaser  to  give  two  good  freehold  secu- 
rities and  a  mortgage  on  the  property,  to  secure  the  payments. 
Three  bequests,  of  one  hundred  dollars  each,  were  made  to  certain 
individuals,  to  one  of  whom  he  gave  his  wearing  apparel.  After 
the  payment  of  these  bequests,  his  funeral  expenses,  and  ten  per 
cent,  on  monies  collected  by  his  executors,  he  directed  that  his  exe- 
cutors should  vest  the  entire  balance,  including  the  net  proceeds  of 
his  estate  then  in  their  hands,  in  bank  stock,  or  in  shares  or  capital 
of  such  companies  or  corporations  as  in  their  judgments  should  be 
most  proper  and  productive,  in  trust  for  certain  uses,  and  subject  to 
certain  restrictions :  and  he  appointed  <^  his  friends,  Anderson  Cren- 
shaw and  James  M^Morris,  executors ;  and  on  the  death  of  either, 
the  survivor  was  to  be  sole  executor,  with  power  of  appointing, 
either  by  deed  or  by  will,  a  proper  person  to  carry  into  effect  the 
provisions  of  the  will." 

On  the  death  of  the  testator,  the  executors  proved  the  will  in  the 
ordinary's  office  for  Newberry  district,  in  the  state  of  South  Caro- 
lina, and  qualified  as  executors.  They  caused  the  property  to  be 
appraised  and  sold,  and  made  returns  thereof  to  the  above  office : 
the  sale  bill,  they  allege,  amounted  to  the  sum  of  twenty-five  thou- 
sand one  hundred  and  forty-four  dollars.    And  the  complainants 
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State  that  at  the  time  of  bis  decease,  the  testator  had  a  considerable 
sum  of  money  on  hand,  and  that  many  debts  on  accomits,  notes, 
bonds,  and  mortgages,  were  due  to  him;  and  afterwards  came  into 
the  hands  of  his  executors. 

The  bill  alleges  that  the  defendant,  one  of  the  executors,  some 
years  since,  removed  from  the  state  of  South  Carolina  to  the  state 
of  Alabama,  without  vesting  or  causing  to  be  vested  any  part  of  the 
funds  belonging  to  the  estate,  in  the  hands  of  the  executors.  That 
the  defendant  left  the  state  of  South  Carolina  without  settling  the 
estate  or  accounting  for  the  funds  which  came  into  his  hands :  that 
M^Morris  continued  to  act  as  executor;  and  that  there  is  in  the 
hands  of  the  executors  about  the  sum  of  sixteen  thousand  dollars^ 
funds  of  the  estate ;  and  that  they  have  neglected  and  refused  to 
account  for  and  pay  over  the  same.  That  M'Morris  is  insolvent ; 
and  the  complainants  pray  that  the  executors  may  account,  &c. 

The  defendant,  Crenshaw,  in  his  answer,  admits  that  Aaron  Cates 
made  the  will,  as  stated  in  the  bill,  and  that  it  was  proved ;  that  he 
was  qualified  with  M^Morris  as  executor,  made  the  returns  to  the 
ordinary  as  stated,  but  does  not  recollect  the  amount  of  the  estate. 
He  states  that  a  part  of  the  estate  sold  by  the  executors  was  reco- 
vered from  the  purchasers,  by  others;  and  that  debts  to  a  considera- 
ble amount  were  paid  by  the  executors.  He  admits  that  in  the 
year  1819  he  removed  to  Alabama:  and  that  the  executors  previous 
to  this  time  made  no  investment  of  the  funds,  because  the  amount 
on  hand  was  small,  and  Mrs.  Wadlington,  one  of  the  legatees,  and 
only  daughter  of  the  testator;  and  who  was  the  natural  guardian  of 
her  then  infant  children,  who  were  the  principal  legatees,  opposed 
such  investment  by  every  means  in  her  power. 

And  the  defendant  states  that  before  he  left  South  Carolina,  he 
surrendered  up  and  delivered  over  to  M^Morris,  his  co-executor,  all 
the  assets  of  the  estate  which  had  come  to  his  hands;  including  cash, 
evidences  of  debt,  and  other  liabilities;  and  took  from  him  a  receipt, 
which  is  made  a  part  of  the  answer.  That  until  this  time,  he  and 
his  co-executor  bad  made  correct  returns  to  the  ordinary  of  their 
proceedings ;  and  that  since  then,  he  has  not  intermeddled  with  the 
estate. 

The  parties  agreed  to  go  to  a  hearing  on  the  bill  and  answer;  and 
that  the  receipt  referred  to  in  the  answer  given  by  M'Morris  to  the 
defendant,  should  be  considered  as  duly  proved. 

On  thej|ill,  answer,  and  receipt,  the  question  arises  whether  the 
defendant^  discharged  from  the  trust  under  the  will. 

Where  there  are  two  executors  in  a  will,  it  is  dear  that  each  has 
a  right  to  receive  the  debts  due  to  the  estate,  and  all  other  assets 
which  shall  come  into  his  hands ;  and  he  is  responsible  for  the  assets 

'feceivesr-  This  responsibility  results  from  the  right  to  receive, 
^and  the  nature  of  the  trust:  and  how  can  he  discharge  himself 
from  this  responsibility? 

y  In  this  case  the  Idefendant  has  attempted  to  discharge  himself 
from  responsibility,  W  paying  over  the  assets  received  by  him  to 
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his  co-executor.    Bui  such  pa3rment  cannot  discharge  him.    Having, 
received  the  assets  in  his  capacity  of  executor,  he  is  bound  to  ac- , 
count  for  the  same :  and  he  must  show  that  he  has  made  the  in  i 
vestment  required  by  the  will,  or  in  some  other  mode,  and  in  con-  j 
formity  with  the  trust,  has  applied  the  funds. 

One  executor  having  received  funds  cannot  exonerate  himself, 
and  shift  the  trust  to  his  co-executor,  by  paying  over  to  him  the  sums 
received.  Each  executor  has  a  right  to  releive  the  debts  due  to 
the  estate,  and  discharge  the  debtors ;  but  this  rule  does  not  apply  • 
as  between  the  executors.  They  stand  upon  equal  ground,  having 
equal  rights,  and  the  same  responsibilities.  They  are  not  liable  to 
each  other,  but  each  is  liable  to  the  cestuis  que  trust,  to  the  full  ex- 
tent of  the  funds  he  receives.  /  Douglass  vs,  Satterlee,  11  Johns.  16. 
Fairfax's  Executors  vs.  Fairfax,  5  Cranch,  19. 

The  removal  of  the  defendant  from  the  state  did  not  render  him 
incapable  of  discharging  his  duties  as  executor ;  much  less  did  it 
release  him  from  the  assets  he  received  and  paid  over  to  his  co* 
executor. 

In  the  case  of  Griffith  vs.  Frazier,  8  Cranch,  9,  this  Court  held, 
<^  that  an  executor  who  absents  himself  from  the  state  after  taking 
out  letters  testamentary,  is  still  capable  of  performing,  and  is  bound 
to  perform,  all  the  duties  of  executor.'^  This  was  a  case  where 
there  was  but  one  executor. 

The  liability  of  the  defendant  arises  under  the  laws  of  South  Ca- 
rolina, which  regulated  his  duties  as  executor.  He  is  responsible 
for  all  the  assets  of  whatsoever  kind  which  came  into  his  hands  as 
executor ;  and  which  he  has  not  accounted  for  and  paid  over,  as 
directed  by  the  will. 

The  Circuit  Court  held,  that  the  facts  set  up  in  thd  answer,  with 
the  receipt  of  his  co-executor,  released  the  defendant  from  his  trust*; 
and  from  all  responsibility  under  it.  In  this  the  Court  erred,  and 
their  decree  on  this  ground  is  reversed  and  annulled;  and  the  cause 
is  remanded  to  that  Court,  with  directions  to  have  an  account  taken 
of  all  the  assets  which  came  into  the  possession  of  the  defendant 
as  executor,  and  to  enter  a  decree  in  favour  of  the  complainants 
against  him,  for  the  amount  he  shall  have  received  and  not  ac- 
counted for  to  the  ordinary,  and  paid  over,  in  conformity  with  this 
opinion* 
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KicHABD  Ratnal  Eeene,  Plaintitv  in  errob,  vs,  Warrek 
Whitaker,  Laura  Wade,  George  Douohertt,  Frakcis 
Marks^  and  C.  Cunningham^  Defendants  in  error. 

The  case  of  Foster  and  Ehm  w.  NeilaoD,  %  Petora,  264 ;  and  Garda  w.  Lee,  12  PeCenu 
611,  which  cases  decide  against  the  Talidity  of  the  gnuits  made  bj  the  Spanish  govern- 
ment, in  the  territory  lying  west  of  the  Peidido  river,  and  east  of  the  MisBisBippi  river, 
after  the  Louisiana  treaty  of  1803,  cited  and  affirmed. 

ON  appeal  from  the  Circuit  Court  of  the  United  States  for  East 
Louisiana. 

On  the  26th  November,  1833,  the  appellant  filed  a  petition  in  the 
Circuit  Court  of  the  Eastern  District  of  Louisiana,  claiming  under 
conveyances  to  him  from  Daniel  Clarke,  deceased,  a  tract  of  land, 
of  nine  hundred  and  forty-seven  acres,  part  of  thirty  thousand  ar- 
pents,  which  in  1804  had  been  granted  by  the  Spanish  intendant, 
Don  Juan  Ventura  Morales,  in  the  name  of  the  Spanish  govern- 
ment, to  Don  Gilberty  Andry,  who  was  the  vendor  of  part  of  the 
tract  to  Daniel  Clarke.  This  tract  was  situated  in  that  part  of  what 
was  alleged  to  be  a  part  of  Louisiana,  by  the  United  States,  be- 
tween the  river  Perdido,  and  the  river  Mississippi,  they  claiming  the 
same  under  the  cession  of  France  to  the  United  States  of  Louisiana. 
The  United  States  had  asserted  that  this  country  had  been  trans 
ferred  to  France  by  Spain,  by  the  treaty  of  St.  Ildefonso,  of  1800^ 
and  under  the  treaty  with  France  belonged  to  the  United  States. 
Under  this  claim  the  United  States  had  caused  sales  of  the  land  t6 
be  made ;  and  the  defendants  in  error  had  become  the  purchasers 
mider  the  United  States,  of  the  tract  which  the  petitioner  asserted 
to  belong  to  him  under  the  grant  to  Don  Gilberty  Andry. 

The  petition  prays  proceedings  against  those  who  had  purchased 
from  the  United  States ;  and  all  just  and  legal  aid  in  the  premises. 

The  defendants,  in  their  answer  to  the  petition,  allege,  that 
subsequently  to  the  treaty  of  St.  Ildefonso,  of  1800,  the  Spanish 
government  never  had  any  right  or  title  to  the  property  claimed. 
By  that  treaty,  the  whole  of  the  territory  lying  between  Mississippi 
and  the  Perdido,  including  the  land  claimed  by  the  plaintiff,  be- 
longed, under  the  treaty  with  France,  to  the  United  States.  The 
property  of  the  defendants  is  held  under  titles  from  the  United 
States. 

The  Circuit  Court  made  a  decree  against  the  plaintiff,  who,  there- 
upon, prosecuted  this  writ  of  error. 

The  case  was  submitted  to  the  Court  by  Messrs.  Key  and  Jones, 
the  counsel  for  the  plaintiff  in  error,  without  argument 
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Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court. 

This  case  comes  up  by  writ  of  error  from  the  Circuit  Court  of  the 
United  States,  for  the  District  of  East  Louisiana.  It  has  been  sub- 
mitted by  the  counsel  for  the  plaintiff  in  error,  without  argument ; 
and  upon  looking  at  the  case  as  agreed  on  and  stated  by  the  parties 
in  the  Court  below,  it  is  evident  that  the  principles  laid  down  in  the 
case  of  Foster  and  Elam  vs.  Neilson,  2  Peters,  254 ;  and  Garcia  vs. 
Lee,  12  Peters,  511,  must  decide  this  case  against  the  plaintiff.  The 
judgment  of  the  Circuit  Court  must,  therefore,  be  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana,  and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  by  this  Court,  that  the  judg- 
ment of  the  said  Circuit  Court,  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs. 
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"W^  Jam£8  Taylob,  Appellant^  vs.  Nicholas  Lonowobth  and  Tho- 

.      ^^  MAS  D.  Carneal,  Appellees. 

14p  172]  Specific  perfoimance  of  a  contract  by  T^  for  the  sale  by  him  of  a  lot  of  ground  in  the  city 

^^   ^'  of  Cindnnati,  waa  asked,  by  a  bill  filed  in  the  Circuit  Court  for  the  District  of  Ohio,  by 

I  14p  ITS,  L.    The  complainant  in  the  bill  had  purchased  the  tot,  and  had  paid  according  to  the 

jlSl   66a  contract,  the  proportion  of  the  purchase  money  payable  to  T.    By  the  contract,  a  deed, 

I  6 If  ^f  ^"^^  ^  general  warranty,  was  to  have  been  given  by  the  vendor  within  three  months,  on 

tp   — ^'  which  a  mortgage  for  the  balance  of  the  purchase  money  was  to  have  been  executed  by 

fi^  f  tt9  ^^  purchaser.    This  deed  was  never  given  or  offered.    The  purchaser  went  into  poa- 

'  ion  of  the  lot,  improved  it  by  building  valuable  stores  upon  it,  and  sold  a  part  of  it 


f  98^f  9cl  -^  subsequent  agreeinent  was  made  with"  the  vendor,  aa  to  the  rate  of  Interest  to  be  paid 

— ^     on  the  balance  of  the  purchase  money.    The  purchase  was  made  in  1814,  and  the  inta- 

1A  f  ii  in'  '^  ""  agreed  upon,  was  regularly  paid  until  1822,  when  it  was  withheld.  In  1822, 
119?  oqS  ^  vendor  instituted  an  action  of  ejectment  for  the  recovery  of  the  property,  and  he  oh- 
112 1  395  tained  possession  of  the  same  in  1824.  Jn  1819,  the  purchaser  was  informed  that  one 
Chambers  and  wife  had  a  claim  on  the  lot,  which  was  deemed  valid  by  counsel ;  and  in 
1823,  a  suit  for  the  recovery  of  the  lot  was  instituted  by  Chambers  and  wife  against 
T.  L.  and  others,  which  was  depending  until  after  1829.  In  1825,  this  bill  was  filed, 
claiming  firom  T.  a  conveyance  of  the  property  under  the  contract  of  1814,  on  the  pay- 
ment of  the  balance  of  the  purchase  money  and  intnest.  The  Circuit  Court  decreed  » 
conveyance;  and  the  decree  was  affirmed  by  the  Supreme  Court 

After  the  filing  of  the  original  bill,  amended  bill,  and  answers,  the  Circuit  Court  considered 
that  C,  who  held  a  part  of  the  lot  purchased  by  L.,  should  be  made  a  party  complainant; 
and  he  came  in  and  submitted  to  such  decree  as  might  be  made  between  the  original  par- 
ties.   Held,  that  this  was  regular. 

There  is  no  doubt  that  time  may  be  of  the  essence  of  a  contract  for  the  sale  of  property. 
It  may  be  made  so  by  the  express  stipulatbns  of  the  parties,  or  it  may  arise  by  imputa- 
tion from  the  very  nature  of  the  property,  or  the  avowed  objects  of  the  seller  or  the  pur- 
chaser. And  even  when  time  is  not  thus,  either  expressly  or  impliedly,  of  the  essence  of 
the  contract,  if  the  party  seeking  a  specific  performance  has  been  guil^  of  gross  laches^ 
or  has  been  inexcusably  negligent  in  performing  the  contract  on  his  part,  or  if  there  has, 
in  the  intermediate  periods,  been  a  material  change  in  circumstances,  affecting  the  rights, 
interests,  or  obligations  of  the  parties,  in  all  such  cases.  Courts  of  Equity  will  refuse  to 
decree  any  spedfic  performance,  upon  the  plain  ground  that  it  would  be  inequitable  and 
unjust.  But,  except  under  circumstances  of  this  sort,  or  of  an  analogous  nature,  time  is 
not  treated  by  Courts  of  Equity  as  if  the  essence  of  the  contract ;  and  relief  will  be  given 
to  the  pvty  who  seeks  it,  if  he  has  not  been  grossly  n^igent,  and  comes  within  a  reai- 
sonable  time,  although  he  has  not  complied  with  the  strict  terms  of  the  contract  But 
in  all  such  cases,  the  Court  expects  the  party  to  make  outa  case  firee  firom  all  doubt,  and 
to  show  diat  the  relief  which  he  asks  is,  under  all  the  circumstances,  equitable ;  and  to 
aoooont  in  a  reasonable  manilSr  for  his  delay  and  apparent  omission  of  duty. 

The' rule  that  the  purchaser  of  property  shall  prepare  and  tender  a  deed  of  conveyance  of 
the  property  to  the  vendor,  to  be  executed  by  him ;  although  prevailing  in  England,  does 
not  seem  to  have  been  adopted  in  some  of  the  states  of  the  United  States.  In  Ohio  the 
rule  does  not  prevail.  The  local  practice  ought  certainly  to  prevail,  and  to  constitute  the 
proper  guide  in  the  interpretatbn  of  the  terms  of  a  contract 

ON  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Ohio. 

The  appellee,  Nicholas  Longworth,  brought  a  suit,  by  a  bill  in 
the  Circuit  Court  of  Ohio,  for  a  specific  performance  of  a  contract 
made  with  James  Taylor,  for  the  sale,  by  Taylor  to  him,  of  a  lot  of 
ground  in  the  city  of  Cincinnati    Afterwards,  Thomas  D.  Cameal 
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was  made  a  party  to  the  proceedings.  The  Circuit  Court  made  a 
decree  in  &vour  of  the  complainants ;  and  the  defendant,  James 
Taylor,  prosecuted  this  appeal. 

The  facts  of  the  case  are  stated  fully  in  the  opinion  of  the  Court 
It  was  submitted  to  the  Court  on  printed  arguments,  by  Mr.  Storer 
and  Mr.  Fox,  for  the  appellant;  and  by  Mr.  Chase,  for  the  appellees. 

Mr.  Justice  Stobt  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  Ohio,  in  a 
suit  in  equity,  brought  by  Longworth,  the  appellee,  against  Taylor, 
the  appellant,  for  a  specific  performance  of  a  contract  for  the  pur- 
chase of  land. 

The  facts,  so  far  as  they  are  important,  to  be  considered  upon  the 
present  appeal,  are  as  follow :  On  the  5th  of  April,  1 8 14,  by  a  sealed 
contract  between  the  parties,  Longworth  purchased  of  Taylor  part 
of  a  lot  in  Cincinnati,  No.  81,  for  the  price  of  one  hundred  and 
twenty-five  dollars  per  foot  in  front,  whatever  measurement  it  should 
hold  out,  one-third  payable  on  signing  the  contract,  one-third  in  six 
months,  and  the  remaining  third  in  twelve  months.  A  deed  of  ge- 
neral warranty  was  to  be  given  by  Taylor,  in  the  course  of  three 
months ;  and  a  mortgage  was  to  be  given  on  the  premises  by  Long- 
worth,  to  secure  the  remaining  payments.  On  the  same  day,  by  a 
written  endorsement  on  the  contract,  Taylor  acknowledged  the  re- 
ceipt of  the  sum  of  two  thousand  four  hundred  and  fifty-eight  dol- 
lars and  thirty-three  cents,  <<  supposed  to  be  about  the  first  pay- 
ment.'' The  whole  purchase  money  upon  the  admeasurement  of 
the  lot,  amounted  to  seven  thousand  four  hundred  and  six  dollars 
and  twenty-five  cents.  No  deed  was  executed  by  Taylor  according 
to  the  contract,  or  at  any  time  subsequent:  but  Longworth  was 
put  in  immediate  possession  of  the  lot.  When  the  second  instalment 
of  the  purchase  money  became  due,  it  was  not  paid  *,  but  by  an  ar- 
rangement between  the  parties,  it  was  postponed  upon  Longworth's 
agreeing  to  pay  the  same  interest  annually  thereon,  as  was  received 
for  dividends  upon  stock  in  the  Miami  bank,  which  was  nine  or  ten 
per  cent.  This  interest  was  accordingly  paid  up  to  near  the  close  of 
the  year  1819 ;  and  in  the  intermediate  time  Longworth  caused  four 
houses  to  be  built,  for  stores,  on  the  lot,  at  the  cost  of  about  four 
thousand  four  hundred  and  sixty-four  dollars.  In  the  year  1819,  or 
the  beginning  of  1820,  Longworth  was  informed  that  one  Chambers 
and  his  wife  had  a  claim  on  the  lot,  which  was  deemed  valid  by  the 
counsel  employed  to  investigate  it;  and  that  a  suit  would  be  com- 
menced on  it.  A  suit  was  accordingly  commenced  in  equity,  against 
Taylor,  Longworth,  and  others,  in  November,  1823,  which  was  not 
determined  until  after  1829.  In  September,  1822,  no  interest  on  the 

[>urchase  money  having  been  paid  by  Longworth  after  1819,  Tay- 
or  commenced  an  action  of  ejectment  against  Longworth,  for  the 
lot;  and  recovered  possession  thereof  in  August,  1824. 
In  June,  1825.  the  present  bill  in  equity  was  brought  by  Long- 
f2 
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worth,  for  a  specific  perfonnance  of  the  original  contract  for  the  pur- 
chase of  the  lot.  In  the  progress  of  the  cause,  several  supplementary 
and  amended  bills  were  filed ;  and  after  the  answers  were  put  in^ 
and  the  evidence  taken,  the  cause  came  on  to  be  heard ;  and  the 
Court  being  of  opinion  that  one  Carneal,  a  citizen  of  Ohio,  who  was 
assignee  of  one  Canby,  a  subpurchaser  of  a  part  of  the  lot  from 
Longworth,  ought  to  be  made  a  party  to  the  suit,  the  cause  was  di- 
rected to  stand  over :  and  he  was  accordingly  made  a  party  plaintiff, 
and  came  in  and  submitted  to  such  decree  as  might  be  made  by  the 
Court  on  the  case,  as  it  then  stood  between  the  original  parties. 
The  cause  was  afterwards  fully  argued,  and  a  decree  for  a  specific 
performance  was  pronounced ;  from  which  the  present  appeal  has 
been  taken. 

Some  question  has  been  suggested  in  respect  to  the  propriety  of 
making  Carneal  a  party  at  so  late  a  stage  of  the  cause ;  and  of  the  right 
of  Taylor,  in  virtue  thereof,  to  insist  by  way  of  plea  upon  his  exemp- 
tion from  being  sued,  except  in  the  District  of  Kentucky,  where  he 
resided.  But  we  do  not  think  that  there  is  any  valid  objection  to 
the  proceedings  on  this  account.  By  his  genersd  appearance  to  the 
suit  in  the  prior  proceedings,  Taylor  necessarily  waived  any  objec- 
tion to  the  suit  founded  on  his  residence  in  another  district ;  and  he 
became,  like  every  other  party  properly  before  a  Court  of  Equity,  sub- 
ject to  all  the  orders  of  the  Court.  Whether  Carneal,  as  a  sub-pur- 
chaser, was  an  indispensable  party  under  all  the  circumstances  of 
the  case,  may  admit  of  doubt ;  but,  as  his  being  made  a  party  in  no 
respect  changed  the  actual  posture  of  the  case  as  to  the  other  parties, 
he  merely  submitting  to  be  bound  by  the  proceedings,  we  see  no 
objection  to  his  joinder  in  that  stage  of  the  cause,  which  in  any  de- 
gree touches  either  the  propriety  or  the  validity  of  the  decree. 

The  only  substantial  question  in  the  cause  is,  whether,  under  all 
the  circumstances,  the  plaintiff,  Longworth,  is  entitled  to  a  specific 
performance  of  the  contract  for  the  purchase  :  and  upon  the  fullest 
consideration  we  are  of  opinion  that  he  is,  and  that  the  decree  is 
therefore  right.  We  shall  now  proceed  to  state,  in  a  brief  manner, 
the  grounds  upon  which  we  hold  this  opinion. 

In  the  first  place,  there  is  no  doubt  that  time  may  be  of  the  essence 
of  a  contract  for  the  sale  of  property.  It  may  be  made  so  by  the 
express  stipulations  of  the  parties,  or  it  may  arise  by  implication 
from  the  very  nature  of  the  property,  or  the  avowed  objects  of  the 
seller  or  the  purchaser.  And  even  when  time  is  not  thus  either  ex- 
pressly or  impliedly  of  the  essence  of  the  contract,  if  the  party  seek* 
ing  a  specific  performance  has  been  guilty  of  gross  laches,  or  has 
been  inexcusably  negligent  in  performing  the  contract  on  his  part ; 
or  if  there  has,  in  the  intermediate  period,  been  a  material  change 
of  circumstances,  affecting  the  rights,  interests,  or  obligations  of  the 
parties ;  in  all  such  cases,  Courts  of  Equity  will' refuse  to  decree  any 
specific  performance,  upon  the  plain  ground  that  ^t  would  be  ine- 
quitable and  unjust. 

Rut  except  under  circumstances  of  this  sort^  or  of  an  analogous 
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nature,  time  is  not  treated  by  Courts  of  Equity  as  of  the  essence  of 
the  contract :  and  relief  will  be  decreed  to  the  party  who  seeks  it, 
if  he  has  not  been  grossly  negligent,  and  comes  within  a  reasonable 
time,  although  he  has  not  complied  with  the  strict  terms  of  the  con- 
tract. But  in  all  such  cases,  the  Court  expects  the  party  to  make 
out  a  case  free  from  all  doubt ;  and  to  show  that  the  relief  which  he 
asks  is,  under  all  the  circumstances,  equitable ;  and  to  account  in  a 
reasonable  manner  for  his  delay,  and  apparent  omission  of  his 
duty. 

It  does  not  seem  necessary  to  cite  particular  authorities  in  support 
of  these  doctrines,  although  they  are  very  numerous.  It  will  be 
sufficient  to  refer  to  the  cases  of  Pratt  vs.  Carroll,  8  Cranch,  471. 
Pratt  v8.  Law,  9  Cranch,  456.  493, 494,  and  Brashier  vs  Gratz,  6 
Wheat.  528,  in  this  Court;  and  to  Seton  vs.  Slade,  7  Vesey,  265. 
Halsey  vs.  Grant,  13  Vesey,  73.  Alley,  vs.  Deschamps,  13  Vesey,  225. 
Hearn  vs.  Tenant,  13  Vesey,  289,  and  Hepwill  vs.  Knight,  1  Younge 
and  Coll.  415,  in  England,  e^  affording  illustrations  in  point. 

In  applying  the  doctrines  above  stated  to  the  &cts  and  circum- 
stances of  the  present  case,  the  first  remark  that  occurs,  is,  that  the 
first  default  was  on  the  part  of  Taylor.  By  his  contract  he  under- 
took to  make  a  deed  or  general  warranty  of  the  premises  in  the 
course  of  three  months  after  the  date  of  the  contract ;  the  second 
instalment  not  being  payable  until  a  long  time  afterwards.  He 
never  made  any  such  deed,  or  offered  to  make  it ;  and  if  he  had,  it 
is  obvious,  that  instead  of  his  being  placed  in  the  situation  of  a  de- 
fendant in  equity,  as  he  now  is,  he  would  have  been  compelled  to 
be  a  plaintiff  either  to  enforce  a  specific  performance,  or  to  rescind 
the  contract.  Now,  the  plain  import  of  the  words  of  his  contract 
is,  that  he  will  make  the  deed.  The  excuse  for  the  omission  is,  that 
it  was  the  duty  of  the  other  side  to  prepare  and  tender  a  formal 
deed  to  him  for  execution.  And  authorities  are  relied  on,  princi- 
pally from  the  English  Courts,  to  show,  that  in  all  cases  of  this  sort, 
the  established  rule  is,  that  the  vendee  shall  prepare  and  tender  the 
conveyance.  This  is  certainly  the  rule  in  England,  founded,  doubt- 
less, upon  the  general  understanding  and  practice  among  convey- 
ancers, as  well  as  upon  the  peculiar  circumstances  attendant  upon 
conveyances  in  that  country.  The  same  rule  does  not  seem  to  have 
been  adopted  generally  in  America,  although  it  may  be  adopted  in 
some  states.  In  Ohio,  the  rule  is  stated  by  the  learned  judge  who 
decided  the  present  case,  not  to  prevail ;  and  the  local  practice,  in 
a  case  of  this  sort,  ought  certainly  to  constitute  the  proper  guide  in 
the  interpretation  of  the  terms  of  the  contract.  But  waiving  this 
consideration,  let  us  proceed  to  others  presented  by  the  case. 

Up  to  the  close  of  the  year  1819,  there  is  no  pretence  to  say  that 
there  had  been  any  violation  of  the  contract  on  the  part  of  Long- 
worth;  and  no  step  whatever  was  taken  by  Taylor,  until  he  brought 
the  ejectment  in  1822,  to  enforce  the  contract.  That  ejectment  he 
asserts  in  his  answer  to  have  been  brought  in  order  to  compel 
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LongwoTth  to  complete  the  contract,  or  to  put  an  end  to  it.  In  the 
mean  time,  Longworth  had  been  left  in  the  possession  of  the  pre- 
mises under  the  contract,  had  made  improvements  upon  them,  and 
had  received  the  rents  and  profits  with  the  acquiescence  of  Taylor. 
Under  such  circumstances,  where  there  had  been  a  part  perform- 
ance, and  large  expenditures  on  one  side,  under  the  contract,  and 
acquiescence  on  the  other  side ;  it  would  be  incompatible  with  esta- 
blished doctrines,  to  hold  that  one  party  could,  at  his  own  election, 
by  a  suit  at  law,  put  an  end  to  the  contract.  It  could  be  rescinded 
by  Taylor  only,  by  the  decree  of  the  Court  of  Equity ;  which  decree 
would,  of  course,  require  full  equity  to  be  done  to  the  other  party, 
under  all  the  circumstances.  Pending  the  ejectment,  Longworth 
made  several  propositions  for  payment,  varying  from  the  original 
conditions,  all  of  which  were  declined  by  Taylor ;  although  it 
seems  that  Longworth  supposed  that  some  of  them  would  have 
been  satisfactory.  The  recovery  in  the  ejectment  was,  of  course, 
successful,  as  the  legal  title  was  in  Taylor;  and  the  equities  of 
Longworth  could  not  be  matters  of  defence  to  that  suit. 

The  present  bill  was  brought  in  the  succeeding  year ;  and  the 
question  is,  whether,  under  all  the  circumstances  of  the  case,  Long- 
worth  is  now  entitled  to  a  specific  performance  of  the  contract,  upon 
his  paying  all  the  arrears  of  the  purchase  money.  Undoubtedly, 
if  there  were  no  grounds  of  excuse  shown  accounting  for  the  delay 
on  his  part  to  fulfil  the  contract,  between  September,  1822,  when  the 
ejectment  was  brought,  and  June,  1825,  when  the  present  bUl  was 
filed ;  there  might  be  strong  reason  to  contend  that  he  was  not  en- 
titled to  a  specific  performance  of  the  contract,  even  if  some  other 
relief  on  account  of  his  improveifients  might  be  deemed  equitable. 
But  in  point  of  fact,  the  adverse  claim  of  Chambers  and  wife  to  the 
property,  was  made  known  as  early  as  the  year  1820 ;  and  was 
asserted  by  counsel,  who  were  consulted  on  that  occasion,  to  be 
valid.  The  claim  was  prosecuted  (as  has  been  already  stated)  by  a 
^uit  in  equity,  brought  in  1323,  against  Taylor,  Longworth,  and 
others;  and  remained  undecided  until  the  close  of  the  year,  1829. 
There  is  no  pretence  to  say,  that  this  claim  was  not  bona  fide  as- 
serted, or  that  Longworth  brought  it  forward  to  cover  his  own  de- 
fault. While  it  was  knowh  and  pending,  there  is  as  little  pretence 
to  say,  that  Longworth  could  be  compelled  to  complete  the  contract 
on  his  side ;  or  that  he  had  not  a  right  to  lie  by,  and  await  the  deci- 
sion of  the  title,  which  thus  hung,  as  a  cloud,  upon  that  of  Taylor. 
It  is  one  thing  to  say,  that  he  might  waive  the  objection,  and  re- 
quire a  conveyance  on  the  part  of  Taylor ;  and  quite  another  thing 
to  say,  that  he  was  compellable,  at  once,  to  elect  at  his  peril,  either 
to  proceed  on  the  contract,  or  to  surrender  it.  There  is  no  ground 
to  assert  that  from  the  commencement  of  the  present  suit.  Long- 
worth  has  not  always  been  ready  and  willing  to  pay  up  the  arrears 
of  the  purchase  money,  and  to  complete  the  contract.  The  proofs 
in  the  case  are  entirely  satisfactory  on  this  head.    In  our  opinion, 
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the  lapse  of  time  is  fairly  accounted  for  by  the  state  of  the  title ;  and 
therefore,  Longworth  has  not  been  guilty  of  any  delay,  which  is 
unreasonable  or  inexcusable. 

There  is  another  view  of  this  subject,  which  seems  equally  deci- 
sive of  the  merits  of  this  controversy.  If  the  contract  had  been 
strictly  performed  on  the  part  of  Taylor,  by  a  conveyance,  he  would 
now  have  stood  in  the  mere  character  of  a  mortgagee ;  for  in  that 
event  Longworth  stipulated  to  give  him  a  mortgage  for  the  security 
of  the  unpaid  purchase  money.  Now,  in  the  view  of  a  Court  of 
Equity,  that  may  well  be  deemed  the  true  posture  of  this  case ; 
upon  the  known  principle,  that  equity  will,  for  the  purposes  of  jus- 
tice, treat  that  to  have  been  done,  which  ought  to  have  been  done. 
As  mortgagee,  which  would  be  his  character  according  to  the 
real  intention  of  both  parties,  Taylor  could  have  no  right  to  com- 
plain of  the  lapse  of  time ;  and  could  have  no  v.laim  to  the  im- 
provements made  by  Longworth,  except  as  seciurity  for  his  debt.  In 
this  view  of  the  matter  it  is  wholly  unimportant  for  us  to  consider 
whether  the  amount  of  the  rents  and  profits  received  by  Long- 
worth,  was  equal  to,  or  a  set  off  to  his  expenditures  and  improve- 
ments, as  affirmed  in  the  answer. 

Upon  the  whole,  we  are  entirely  satisfied  with  the  decree  of  the 
Circuit  Court,  and  it  is  affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
firom  the  Circuit  Court  of  the  United  States  for  the  District  of  Ohio^ 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  decreed  by  this  Court,  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed, 
with  costs* 
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^  The  Lessbs  of  Henbt  Bbewer,  Plaintipf  in  erroh,  w.  Jacob 

142*'  6.^1  Blouohbb  and  Daniel  Blouoheb,  Defendants  in  ebbob. 

lUp  178 

U55_W7  Construction  of  the  act  of  the  legulature  of  Maryland,  paansd  December  aesion,  1886, 
\  i4p  178  entitled,  **  An  Act  relating  to  Illegitimate  Children,"  which  providea  that  **  the  illegitimate 
[l5ft  bftO  child  or  children  of  any  female,  and  the  iasue  of  any  auch  child  or  children,"  are  declared 
capable  in  law  "  to  take  and  inherit  both  real  and  personal  estate  from  their  moUier  and 
from  each  other,  and  from  the  deacendanta  of  each  other,  aa  the  case  may  be,  in  like  man- 
ner as  if  born  in  lawful  wedlock." 
J.  8^  who  had  aereral  children  who  were  the  children  of  an  inceatuoaa  connection,  conveyed 
a  tract  of  land  in  the  state  of  Maryland  to  one  of  those  children.  The  grantee  died  intes- 
tate and  without  issue,  seized  in  fee  of  the  land.  Two  brothers  and  one  sister  of  this 
incestuous  intercourse  survived  him.  Held,  that  under  the  act  of  Maryland,  **  relating 
to  Illegitimate  Children,"  they  inherited  the  estate  of  their  deceased  brother. 
It  is  undoubtedly  the  duty  of  the  Court  to  ascertain  the  meaning  of  the  legialatare  from  the 
words  used  in  the  statute,  and  the  subject  matter  to  which  it  relates;  and  to  restrain  its 
operation  within  narrower  limits  than  its  words  import,  if  the  Court  are  aatiafied  that 
the  literal  meaning  of  its  language  would  extend  to  cases  which  the  legialature  never 
designed  to  include  in  it  According  to  the  principles  of  the  common  law,  an  illegiti- 
mate child  is  filius  nullina,  and  can  have  no  father  known  to  the  law :  and  when  the 
legislature  speaka  in  general  terms  of  children  of  that  description,  without  making  any 
exceptions,  the  Court  is  bound  to  suppoae  they  design  to  include  the  whole  class. 

AN  action  of  ejectment  was  instituted  by  the  plaintiff  in  error,  a 
citizen  of  Pennsylvania,  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland,  for  the  recovery  of  a  tract  of  land 
situated  m  Allegany  county,  in  the  state  of  Maryland,  called  <<Part 
of  Grassy  Cabin/* 

The  following  were  the  facts  of  the  case,  as  agreed  upon  by  the 
parties  to  the  suit 

John  Sloan,  late  of  Allegany  county,  was  twice  married ;  by  his 
first  wife  he  had  but  one  child,  namely,  Mary  Sloan ;  and  by  his 
second  wife  he  had  the  following  children,  namely,  William  Sloan, 
John  Sloan,  Elizabeth  Sloan,  Peggy  Sloan,  Sally  Sloan,  and  Jane 
Sloan:  and  that  the  plaintiff's  lessor  is  the  husband  of  the  said 
Elizabeth. 

After  the  death  of  his  second  wife,  John  Sloan  lived  and  coha- 
bited with  and  married  Mary  Sloan,  his  daughter,  by  his  first  wife, 
and  had  by  her  the  following  children,  viz. :  William  Sloan,  John 
Joseph  Sloan,  Mary  Sloan,  Jesse  Sloan,  and  David  Sloan;  and 
William  Sloan  is  since  dead. 

The  said  John  Sloan,  the  father,  was  many  years  ago  seized  and 
possessed  of  a  tract  of  land  lying  in  Allegany  county,  Maryland, 
called  <^  Grassy  Cabin,"  containing  four  hundred  twenty-seven  and 
one-fourth  acres,  to  which  tract  he  had  an  undisputed  legal  title. 

The  said  John  Sloan  being  so  seized  and  possessed  of  the  said 
tract  of  land,  conveyed  the  same  for  a  valuable  consideration,  by  a 
deed  of  bargain  and  sale,  duly  executed,  acknowledged,  and  re- 
corded according  to  law,  to  John  Joseph  Sloan,  and  that  the  said 
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John  Joseph  Sloan  became  and  was  seized  and  possessed  of  the 
said  tract  of  land,  under  and  by  virtue  of  the  said  deed. 

The  said  John  Sloan,  the  father,  and  Mary  Sloan,  his  said  daugh- 
ter, by  his  first  wife,  both  departed  this  life  about  the  year  1826,  and 
the  said  John  Joseph  Sloan  died  about  the  year  1832,  seized  and 
possessed  of  the  said  tract  of  land,  intestate,  and  without  issue,  and 
unmarried;  leaving  Mary  Sloan,  Jesse  Sloan,  and  David  Sloan,  his 
brothers  and  sister,  children  of  the  said  Mary  Sloan,  by  her  said 
father  as  aforesaid,  him  surviving. 

That  the  said  Mary  Sloan,  Jesse  Sloan,  and  David  Sloan,  being 
possessed  of  and  claiming  title  to  the  said  tract  of  land,  called 
"  Grassy  Cabin,"  by  descent  from  the  said  John  Joseph  Sloan,  con- 
veyed the  same,  by  a  deed  of  bargain  and  sale  duly  executed,  ac- 
knowledged, and  recorded  according  to  law,  to  Jacob  Blougher  and 
Daniel  Blougher,  the  defendants. 

After  the  death  of  the  said  John  Joseph  Sloan,  the  plaintiff,  Henry 
Brewer,  obtained  out  of  the  Western  Shore  land  office,  a  special 
warrant  of  escheat,  to  re-survey  and  affect  the  said  tract  of  land, 
called  "  Grassy  Cabin,**  for  an  alleged  want  of  the  heirs  of  John 
Joseph  Sloan,  who  died  seized  thereof,  in  fee,  and  intestate  as  afore- 
said ;  and  the  patent  was  granted  to  the  said  Henry  Brewer. 

The  patent  was  in  legal  form,  and  recited  the  escheat  of  the  land, 
<*  for  want  of  heirs  of  John  Joseph  Sloan,  who  died  seized  of  the 
premises." 

The  question  for  the  decision  of  the  Circuit  Court,  upon  these  facts 
was,  whether,  upon  the  death  of  the  said  John  Joseph  Sloan,  accord- 
mg  to  the  laws  and  statutes  of  Maryland,  the  said  tract  of  land, 
"  Grassy  Cabin,"  did  not  pass  by  descent  to  the  said  Mary  Sloan, 
Jesse  Sloan,  and  David  Sloan,  his  illegitimate  sister  and  brothers  as 
aforesaid.  If  the  Court  shall  be  of  opinion  that  the  said  tract  of 
land  did  not  so  pass  by  descent,  then  judgment  to  be  given  with 
costs  for  the  plaintiff.  If  the  Court  shall  be  of  opinion  that  the  said 
tract  of  land  did  so  pass  by  descent,  then  judgment  to  be  given  with 
costs,  for  the  defendants.  Either  party  to  be  at  liberty  to  appeal  or 
sue  out  a  writ  of  error;  it  being  admitted  that  the  value  of  the  land 
in  controversy  is  at  least  twenty-five  hundred  dollars. 

The  Circuit  Court  gave  a  judgment  for  the  defendants ;  and  the 
plaintiff  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Pigman,  for  the  plaintiff  in  error, 
who  also  submitted  a  printed  argument  by  Mr.  Mayer,  also  for  the 
plaintiff.  A  printed  argument  for  the  defendants  was  submitted  to 
the  Court  by  Mr.  Price. 

Mr.  Pigman,  for  the  plaintiff. 

The  plaintiff  in  error,  being  a  citizen  of  the  state  of  Pennsylvania, 
claiming  title  to  the  tract  of  land  called  <<  Part  of  Grassy  Cabin," 
which  is  mentioned  in  the  declaration  in  the  record,  as  being  in 
Allegany  county,  in  the  state  of  Maryland,  brought'  his  action  of^ 


Digitized  by 


Lioogle 


180  SUPREME  COURT. 


[The  Lenee  of  Brewer  ce.  BlougiMr.] 

ejectment  against  the  defendants  in  error,  residing  in  the  latter 
state,  in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Maryland,  to  try  his  title  to  said  tract  of  land.  The  plaintiff  holds 
title  to  his  land  by  patent  from  the  State  of  Maryland,  issued  by  the 
legal  authorities  of  that  state,  upon  an  escheat  warrant  from  the 
land  office,  by  virtue  of  the  acts  of  Maryland,  of  October  session, 
1780,  ch.  51,  sec.  5,  and  1781,  ch.  20,  sec.  8.  The  plaintiff  ap- 
plied to  the  land  office  of  the  state  of  Maryland  for  his  escheat 
warrant,  upon  the  ground  that  one  John  Joseph  Sloan  died  in  the 
state  of  Maryland,  intestate,  seized  in  fee  simple  of  the  laud  men- 
tioned in  his  patent,  without  issue,  and  without  heir  or  heirs  who 
could  have  inherited.  The  facts  upon  which  the  questions  of  law 
will  arise  are  settled  by  agreement  filed  by  consent,  and  make  part , 
of  the  record. 

The  act  of  1780,  ch.  51,  sec.  5,  enacts  "that  any  lands  within 
the  state  of  Maryland,  of  which  any  person  shall  die  seized  in  fee 
simple,  without  any  heir  of  the  whole  blood  who  could  inherit,  or 
without  leaving  any  relative  of  the  half  blood,  such  lands  shall 
escheat  to  the  state."  And  by  the  act  of  1781,  ch.  20,  sec.  8, 
escheat  warrants  are  authorized  to  be  issued  from  the  land  office 
"  when  the  owner  shall  die  intestate,  seized  in  fee  simple,  without 
having  any  relation  of  the  half  blood  within  two  degrees,  as  the 
same  are  reckoned  by  the  common  law,  and  without  leaving  any 
relation  who  might  inherit.^ 

It  appears  by  the  agreement  of  counsel  filed  in  the  cause,  that  one 
John  Sloan,  late  of  Allegany  county,  was  twice  married :  by  his 
first  wife  he  had  but  one  child,  namely,  Mary  Sloan ;  and  by  his 
second  wife  he  had  the  following  children,  namely,  William  Sloan, 
John  Sloan,  Elizabeth  Sloan,  Peggy  Sloan,  Sally  Slofin,  and  Jane 
Sloan. 

After  the  death  of  his  second  wife,  the  said  John  Sloan  lived,  and 
cohabited  with,  and  married  Mary  Sloan,  his  said  daughter  by  his 
first  wife ;  and  had  by  her  the  following  children,  namely,  William 
Sloan,  John  Joseph  Sloan,  Mary  Sloan,  Jesse  Sloan,  and  David 
Sloan ;  and  that  William  Sloan  is  since  dead. 

The  said  John  Sloan  being  seized  and  possessed  of  a  tract  of  land 
Ijring  in  Allegany  county,  called  "  Grassy  Cabin,"  containing  four 
hundred  twenty-seven  and  one-fourth  acres,  conveyed  the  same  by 
deed  of  bargain  and  sale,  for  a  valuable  consideration,  to  the  said 
John  Joseph  Sloan. 

The  said  John  /oseph  Sloan  died  about  the  year  1832,  seized  and 
possessed  of  the  said  tract  of  land,  intestate,  and  without  issue,  and 
unmarried,  leaving  Mary  Sloan,  Jesse  Sloan,  and  David  Sloan,  his 
brothers  and  sister,  children  of  the  said  Mary  Sloan,  by  her  father, 
as  aforesaid.  The  said  Mary,  Jesse,  and  David^  conveyed  the  said 
tract  of  land  by  deed  to  Jacob  Blougher  and  Daniel  Blougher,  the 
defendants. 

After  the  death  of  the  said  John  Joseph  Sloan,  the  plaintiff  in  error 
obtained  out  of  the  Western  Shore  land  office,  in  the  state  of  Mary- 
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.and,  a  warrant  of  escheat,  to  re-survey  and  affect  the  said  tract  of 
«and,  called  <' Grassy  Cabin/'  for  want  of  heirs  of  John  Joseph 
Sloan,  and  obtained  his  patent,  which  patent  appears  in  the  record. 

The  question  for  the  decision  of  the  Circuit  Court  by  the  agree- 
ment filed,  %as,  whether  upon  the  death  of  the  said  John  Joseph 
Sloan,  according  to  the  laws  and  statutes  of  Maryland,  the  said 
tract  of  land,  called  *^  Grassy  Cabin,"  did  not  descend  to  the  said 
Mary  Sloan,  Jesse  Sloan,  and  David  Sloan,  his  illegitimate  sister 
and  brothers,  as  aforesaid.  The  Circuit  Court,  upon  the  facts  stated, 
gave  judgment  for  the  defendants,  upon  the  ground  that  the  said 
tract  of  land  did  descend  to  the  said  Mary  Sloan,  Jesse  Sloan,  and 
David  Sloan.  From  which  judgment  the  plaintiff  appealed  to  this 
Court. 

It  is  admitted  in  the  statement  of  facts  that  John  Joseph  Sloan, 
and  bis  brothers  and  sister  the  children  of  John  and  Mary  Sloan,  as 
aforesaid,  were  illegitimate;  the  marriage  of  the  father  and  daughter 
being  prohibited  and  made  void  by  a  law  of  Maryland,  entitled, 
<<an  act  concerning  marriage,''  passed  in  1777,  cb.  12. 

At  common  law,  therefore,  John  Joseph  Sloan,  and  his  brothers, 
and  sister,  being  bastards,  in  the  eye  of  the  law,  were  nullius  filius, 
and  incapable  of  inheriting  as  heirs  either  to  their  putative  father, 
or  mother,  or  to  any  one  else ;  and  John  Joseph  Sloan,  in  regard  to 
the  common  law,  having  died  intestate,  and  without  heirs  of  his 
own  body,  the  tract  of  land  called,  <<  Grassy  Cabin,"  escheated  to 
the  state  of  Maryland,  and  was  properly  granted  by  patent  to  the 
plaintiff  in  error. 

But  it  is  contended  on  the  part  of  the  defendants,  that  by  a  law 
of  Maryland,  of  1825,  ch.  156,  entitled,  <'an  act  relating  to  illegiti- 
mate children,"  the  brothers  and  sister  of  John  Joseph  Sloan,  who 
survived  him,  were  such  heirs  at  law,  and  relations  of  their  deceased 
brother,  to  whom  his  said  estate  might  descend;  and  that  said  estate 
did  not,  therefore,  escheat  to  the  state  of  Maryland. 

We  contend  on  the  part  of  the  plaintiff  in  error,  that  the  Circuit 
Court  committed  an  error  in  this ;  that  upon  the  statement  of  facts 
and  the  laws  of  the  state  of  Maryland,  the  judgment  of  the  Circuit 
Court  ought  to  have  been  given  for  the  plaintiff,  and  not  for  the 
defendiant9: 

1.  Because  the  plaintiff's  patent  for  his  land,  issued  by  the  legal 
authorities  of  the  state  of  iMaryland  is  good,  and  that  he  had,  there- 
fore, a  jigbt  to  recover  his  title  in  the  Circuit  Court :  the  said  John 
Joseph  Sloan  having  died  intestate^  without  issue,  or  heirs  or  rela- 
tions that  Qould  inherit. 

2.  Because,  notwithstanding,  by  the  letter  of  said  law,  there  is 
but  ^ne  (Category  of  illegitimate  diildren;  it  was  never  intended  to 
extend  to  children  of  incest;  and  more  especially,  to  children  of  incest 
from  father  and  daughter. 

3.  Because  the  law  of  1825,  ch.  156,  from.its  letter.and  terms,  is 
morally  and  legally  impossible  to.  be  executed  with  any  reasonable 

.  certainty;  and  cannot  be  executed  in  any  of  its  parts,  if  the  whole 
Vol.  XIV.— Q 
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ought  not  to  be  received^  in  consequence  of  the  absurdities  to  which 
it  leads. 

4.  Because  the  proviso  of  the  law  is  repugnant  to,  and  contra- 
dicts its  purview,  or  first  providing  clause,  and  renders  the  whole 
null  and  void.  * 

5.  Because  it  was  not  the  intention  of  the  legislature  to  embrace 
any  illegitimate  children,  but  those  who  could  be  legitimated  by 
marriage  and  acknowledgment  of  the  parents. 

With  regard  to  the  first  and  second  points,  it  is  not  necessary  to 
proceed  with  an  extended  argument,  because  the  correctness  of  the 
position  contained  in  them  depends  upon  the  other  points  stated, 
and  more  especially,  perhaps,  on  the  fifth. 

In  regard  to  the  third,  it  is  proper  to  observe,  that  the  act  of 
1825,  ch.  156,  has  never  received  any  construction  by  the  Maryland 
Courts ;  and  is,  therefore,  open  for  the  judgment  of  this  Court,  and 
must  now  be  finally  settled  by  it. 

As  it  stands  upon  the  statute  book  with  all  its  latitudinous  letter, 
it  is  sui  generis.  Though  of  an  exceedingly  general  and  compre- 
hensive character,  it  occupies  but  a  small  space  in  print.  At  a  first 
glance,  it  appears  to  be  sensible  enough,  as  the  offspring  of  a  grave 
legislative  body.  But  when  we  approach  it  with  sedate  and  sober 
inquiry,  to  ascertain  its  meaning  and  bearing,  and  the  great  design 
of  the  Maryland  lawgivers  of  1825 ;  it  may  be  termed  not  inaptly, 
monomaniac;  without  great  caution  in  bringing  to  our  aid  the  most 
rigid  rules  of  construction,  it  will  carry  Maryland  back,  without  the 
intention  of  her  legislature,  to  the  most  dark  and  uncivilized  ages 
of  antiquity.  It  is  no  well  inspired  oracle,  but  rather  a  rickety 
bantling  of  the  law,  that  ought  not  to  thrive  in  the  nursery  of  judi- 
cature. 

To  enable  us  the  more  clearly  and  successfully  to  present  our 
objections  to  this  act,  we  will  present  to  the  Court  the  incontro- 
vertible law  maxim  settled  by  Lord  Coke,  and  his  associates,  in  Dr. 
Benham's  case,  in  4  Coke's  Reports,  368.  It  was  in  that  case 
settled,  that  when  an  act  of  Parliament  is  against  common  right 
and  reason,  or  repugnant,  or  impossible  to  be  performed,  the  com- 
mon law  shall  control  it,  and  adjudge  it  to  be  void.  In  discussing 
this  maxim,  so  sound  and  pregnant  with  good  sense,  we  shall  apply 
it  by  analogy  to  the  act  under  consideration. 

This  maxim,  if  applicable  to  the  act  in  question,  will  not  only  be 
entitled  to  great  reverence  and  respect,  but  will  be  received  as 
proper  law,  to  overthrow  and  altogether  reject  the  act  of  1825. 

All  legislative  enactments  which  change  and  restrain  the  common 
law,  shall  be  taken  stricti  juris,  19  Viner's  Abridg.  524,  sec.  125; 
and  this  rule  will  be  claimed  as  settled,  both  in  regard  to  our  objec- 
tions to  the  act  in  limine,  which  are  intended  to  overthrow  and 
reject  it ;  and  in  discussing  its  merits,  when  looking  for  the  meaning 
and  intention  of  the  legislature. 

The  original  design  of  the  first  move  of  the  Maryland  legislature 
of  the  session  of  1825,  appears  to  have  been  to  provide,  that  from 
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and  after  the  passage  of  the  act,  the  illegitimate  children  of  any 
female  should  be  able  and  capable  in  law  to  take  and  inherit  both 
real  and  personal  estate  from  their  mother,  or  from  each  other  de- 
rived from  their  mother,  in  like  manner  as  if  born  in  lawful  wed- 
lock. This,  with  proper  guards  and  limitations,  would  have  been 
sensible  and  right  enough ;  and  the  only  mischief  to  result  from  it, 
would  be  to  indirectly  encourage  the  illicit  commerce  of  the  sexes. 
But  it  more  accords  with  natural  justice,  that  the  illegitimate 
children  of  any  female,  within  proper  limits,  should  inherit  her 
estate,  rather  than  her  brothers  and  sisters  and  other  collaterals. 
But  how  utterly  thoughtless  and  careless,  even  in  this,  the  legisla- 
ture has  been!  Suppose  such  female  should  have  illegitimate 
children  by  one  man,  and  afterwards  marry  another,  and  have 
children  in  lawful  wedlock,  and  dies  seized  of  real  and  personal 
estate:  how  shall  such  estate  descend?  To  the  illicit  brood  ex- 
clusively, or  to  both  illicit  and  marriage  children  ?  Suppose  such 
female  should  have  illegitimate  children  by  one  man,  and  after- 
wards marry  another,  and  have  lawful  children ;  and  afterwards 
break  away  from  her  husband,  to  whom  she  was  affianced,  which 
often  happens,  and  have  children  in  adultery,  and  finally,  she  dies 
intestate,  leaving  real  and  personal  estate:  how  will  such  estate 
descend  ?  To  the  first  illicit  brood,  the  second  set  in  marriage,  or 
the  third  in  adultery,  or  will  it  descend  equally  among  all  ? 

Suppose  further,  that  such  female  should  have  illegitimate  children 
by  a  negro,  which  we  know  often  happens  in  the  lower  ranks  of 
life,  after  she  has  had  white  illegitimate  children,  and  dies  intestate 
seized  of  real  and  personal  estate :  is  it  to  descend  equally  among 
the  blacks  and  whites?  We  have  no  definitions,  limitations,  or 
guards  in  all  such  matters ;  except  the  proviso,  so  important  to  the 
purity  and  correctness  of  social  intercourse  in  the  state.  And  even 
in  regard  to  the  right  of  inheritance  of  illegitimate  children  from 
their  mother,  for  the  want  of  proper  guards,  the  act  in  question  is 
clearly  unreasonable.  And  if  the  maxim  of  Lord  Coke,  that  '^  an 
act  of  Parliament  against  reason  is  void,''  is  to  be  received  in  this 
Court ;  the  law  ought  to  be  rejected,  and  all  claims  to  titles  to  pro- 
perty under  this  law  ought  to  be  arrested  by  the  judgment  of  this 
Court 

But  the  act  of  1825,  ch.  156,  is  still  more  unreasonable,  and  ob- 
jections increase  and  thicken  upon  us  as  our  examination  is  in  pro- 
gress. From  the  careless  manner  of  its  enactment,  the  legislature 
has  rendered  itself  liable  to  be  misunderstood,  and  its  true  intention 
frustrated.  It  has,  indeed,  if  the  letter  be  adhered  to,  made  a  gene- 
ral act  to  direct  descents  for  the  benefit  of  all  illegitimate  children 
of  any  female  who  is  the  propositus  in  the  law,  and  who  is  to  be 
the  stirps  whence  these  relations  are  to  branch  out,  from  fathers 
and  mothers  without  marriage ;  and  this  too,  embracing  bastards 
issuing  from  adultery,  and  from  incest  of  father  and  daughter,  and 
even  son  and  mother;  if  the  depravity  of  the  human  heart  shall 
ever  let  loose  such  unb  idled  passiop«( :  and  also  embracing  in  it;; 


Digitized  by 


Google 


184  SUPREME  COURT. 

[Tha  LcMee  of  Bravier  m.  Bkragher.] 

confusion,  bastards  lineal  and  collateral,  running  into  the  same 
incest  and  adultery,  and  bastards  of  colour  mingled  with  whites, 
and  all  too  in  like  manner  as  if  bom  in  lawful  wedlock.    But  in 
such  a  state  of  illegitimacy,  how  could  persons  and  families  pro- 
ceeding from  such  female,  as  the  root,  establish  their  right  to  inherit 
any  estate  from  each  other  ?    According  to  the  position  assumed, 
(l  e.  if  the  letter  be  strictly  adhered  to,)  here  is  a  general  act  to 
direct  illegitimate  descents ;  and  all  the  issue  both  lineal  and  colla 
teral,  in  the  ascending  and  descending  lines,  to  endless  generations, 
would  be  capable  of  inheriting  from  the  ^  female,"  who  is  named 
as  the  propositus  in  the  law.    Does  it  require  any  argument  to 
demonstrate  that  such  a  law  could  not  be  enforced,  because  it  would 
be  impossible  to  trace  such  issue  with  any  thing  like  certainty? 
Yet  if  the  law  be  received  by  this  Court  in  the  full  sweep  of  its 
letter,  it  must  stand  in  the  statute  book  like  all  other  acts  to  direct 
descents,  for  the  benefit  of  all  persons  claiming  under  it.    But  how 
could  be  traced  the  ancestors  of  a  bastard,  up  to  a  grandfather  or 
great  grandfather,  gr^nd  uncle  or  great  grand  uncle,  in  the  ascend- 
ing line ;  or  the  reverse  in  the  descending  line,  all  too,  in  bastardy  ? 
When  lineage  is  traced  within  the  pale  of  wedlock,  there  is  evi' 
dence  and  certainty  to  rest  upon ;  but  without  that  sacred  union, 
all  is  incertitude  and  confusion.    To  ascertain  the  pedigree  of  an 
individual  whose  ancestors  were  all  bastards,  would  be  impossible. 
It  is,  therefore,  impossible  to  execute  the  law,  according  to  the  letter; 
and  it  cannot  be  so  received  by  judicature. 

Suppose  Maryland,  or  any  state  in  this  Union,  should  pass  a 
general  law  to  direct  descents  of  real  and  personal  estate,  out  of 
wedlock.  Could  it  lead  to  any  thing  else  but  absolute  confusion  ? 
But  if  the  letter  of  the  act  of  1825,  ch.  56,  be  adhered  to,  it  is 
necessarily  just  such  a  law  as  that  supposed ;  and  necessarily  leads 
to  the  same  absurdities  and  unreasonable  results,  and  is  equally 
impossible  to  be  executed.  Can  it,  then,  be  received  in  one  part,  if 
the  whole  together  is  unreasonable  and  impossible  to  be  executed? 

4.  The  proviso  of  the  law  is  repugnant  to,  and  contradicts  its  pur- 
view or  first  providing  clause,  and  renders  the  whole  null  and  void. 

The  proviso  is  as  follows :  "  Provided,  that  nothing  herein  con- 
tained shall  be  construed  to  alter  or  change  the  law  respecting  ille- 
gitimate persons,  whose  parents  may  after  the  birth  of  such  persons, 
and  who  are  by  them  acknowledged,  agreeably  to  the  seventh  sec- 
tion of  the  act  of  Assembly,  passed  at  December  session,  eighteen 
hundred  and  twenty,  chapter  one  hundred  and  ninety-one." 

There  is  no  principle  better  settled,  than  that  if  the  proviso  is  di- 
rectly repugnant  to  the  purview,  the  proviso  shall  statad  and  operate 
as  a  repeal  of  the  purview.     19  Viner's  Abridg.  522,  sec.  105. 

Is  this  proviso,  then,  directly  repugnant  ^o  th6  purview  ?  The 
purview  changes  the  law  of  1820,  ch.  191,  sec.  7,  in  this ;  it  allows 
the  illegitimate  child  or  children  of  any  female,  to  inherit  both  real 
and  personal  estate  from  their  mother,  or  from  each  other,  without 
marriage,  or  acknowledgment  of  the  father.    Whereas,  the  act  of 
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,1890^cb.  191,  sec  7,  will  not  allow  any  illegitimate  ehild  or  child- 
rea^ito  be  capable  in  law. to  inherit  and  transmit- inheritance,  with- 
out snaniage  and  acknowledgment)  of -the  fiither.  It  is  evident, 
therefore,  that  thead of  1825jintended  to chan^e^  and  did  actually 
cbax^e,  that  of  18d0,  which  the/  proi^iso  declares  irihall  not  be  altered 
or  changed*  ....  .      «  - 

The  proviso  declares  that  the  law  of  18S0  Aiall  stand  firm,  with- 
.oul  change  or.  alteration ;  and  the  act  of  1825,  quoad  hoc,  makes  a 
very  material  change  and  Alteration.  >  Without  such  change  and  aU 
leration,  the  law  of  18S5  would  be  wholly  useless. 

The  proviso,  therefore,  is  cleuly  repugnant  'to  th6  purview,  and 
overthrows  the  law  altogether. 

.The  leounselfor  the  defendant  has  filed  his  brief,  in  which  he  does 
not  deny  that  the  proviso  is  repugnant;  but  simply  states  that  the 
proYiflo  .has  nothings  to:  do!  with  this  question.  He' was  invited  by  us 
to  discuss  itba  proviso,  but  bas  declined  it  i         > 

By  the.  fixed. trules  .of  law,  we  muist  give'the  act  of  1825  a  strict 
construction,  as  it ;  intends  to  change  •  the  obmmon  la#.  The  com- 
mon daw,  we  learned  in  our  early  studies,'  is  the  perfefction  of  reason, 
«od>  is  always  .jealous  df  its  own  importance;  arid'  requires  every 
statute,  which  invades  its  ^audiority  to  be  carefully  watched  and 
strictly,  construed.         «     \  « 

.How,  then,  by  strict  conscruction,  can  this  proviso' 'be  otherwise 
than  repugnant?    Will  the  Court  be  disposed  to  k^p  strictly  to  the 
.  letter  in  the  puxview,<and  depart  from  it  in  the  proviso  ? 

The.  proviso  strangled  the  act  of  1825^  and  it  fell  stillborn  from 
the  hands  of  the  law  makers^  before  it  saw  the  light,  (o  annoy  and 
disturb  the  good  order  and  purity  of  social  intercourse.  For  with 
the  entire  latitudinous  results  to  which  it  leads,' if  unrestrained  by  ju- 
dicial powers,  it  will  be  ^'a  horrid  monster,  huge, shapeless,  and  de- 
prived of  sight^'  Oonoeinredin  ignorance,  and  "brought  forth  by 
presumption ;"  or  rather  perhaps  from  carelessness  more  than  igno- 
rance. .  •   .  1     . .  '  • 

Will  the  Court  depart  £rom  the  rule,  and  give  the  act  of  1825  a 
liberal  constraction,  instead  <>f  holding  it  strict!  juris  ?  Will  it  apply 
the  proviso  to<  something  beyond  its  letter^  to  bring  it  into  harmony 
with  the  purview,  and  prevent  it  from4)eing  rej^ugnant,  and  so  save 
thb  law  from  its  own  nugatory  terms  ? 

One  of  the  maxims  of  Lord  Coke,  that  in  regard  to  a  repugnant 
clause,  was.  received,  we  presume,  and  acted  On  by  this  Court,  in  the 
case  of  >The  United  States  ns.  Gantrill,  4  Cranch,  167.  That  case 
waa  certified  from  the  Circuit  Cdurt  of  the  District  of  Georgia,  and 
arose  juiider  the  act  of  Congress  of  the  27th  June,  1798,  made  to 
punish  frauds  committed  on  the  first  Bank  of  the  United  States. 
Cantrill  was>  indicted  for  falsely  and  feloniousl]^  uttering  and  pub- 
lishing, As  a  drue  bank  bill  of  the  United  States,  with  intent  to  de- 
fraud one  William  Gibson,  a  certain  false,  forged^  and  counterfeit 
,  papery  partly  written  and  partly  printed,  purporting  to  be  a  bank 
bill  of  the  United  States,  for  ten  dollars,  signed  by  Thomas  Willing, 
«2  24 
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president,  and  6.  Sinapson,  cashier.  Upon  a  verdict  of  giiihy,  a 
motion  was  made  in  arrest  of  judgment,  and  reasons  filed,  one  of 
which  was,  <^  Because  the  act  of  Congress,  passed  37th  June,  1798, 
entitled,  <  An  act  to  punish  frauds  committed  on  the  Bank  of  the 
United  States,'  under  which  the  prisoner  is  indicted,  or  so  much 
thereof  as  relates  to  the  charge  set  forth  in  the  indictment,  is  incon- 
sistent, repugnant,  and  therefore  void." 

The  act  of  Congress,  as  far  as  it  describes  the  ofTencc  charged 
against  Cantrill,  is  in  the  following  words :  ^  If  any  person  shall 
utter  or  publish  as  true,  any  false,  forged,  or  counterfeited  bill  or 
note,  issued  by  order  of  the  president,  directors,  and  company 
of  the  Bank  of  the  United  States,  and  signed  by  the  president, 
and  countersigned  by  the  cashier  thereof,  with  intention  to  de- 
fraud said  corporation,"  &c.  &c. 

The  question  being  submitted  without  argument,  Chief  Justice 
Marshall  delivered  the  opinion  of  the  Court,  that  the  judgment  ought 
to  be  arrested  for  the  reasons  assigned  in  the  record.  The  words  in 
italics  were  held  to  be  inconsistent  and  repugnant,  inasmuch  as  they 
made  it  a  crime  to  publish  as  true  any  false,  forged,  or  counterfeit 
bill  or  note,  issued  by  order  of  the  president,  directors,  and  com- 
pany of  the  Bank  of  the  United  States,  signed  by  the  president, 
and  countersigned  by  the  cashier.  A  note  issued  by  the  order  of 
the  board,  and  signed  by  the  president,  and  countersigned  by  the 
cashier,  being  genuine,  could  not  be  false  and  forged,  and  could  not 
be  falsely  uttered  and  published,  and  put  into  circulation  by  Cantrill 
or  any  one  else,  and  the  law  was,  therefore,  inconsistent  and  repug- 
nant. Congress  was  afterwards  obliged  to  amend  the  law  in  this 
respect. 

5.  That  it  was  not  the  intention  of  the  legislature  by  the  act  of 
1825  to  embrace  any  bastards,  except  such  us  could  be  legitimated 
by  marriage.  We  have  examined  with  great  care,  and  reflected 
much  upon  this  branch  of  the  cause.  The  law  of  1825,  and  all 
other  laws  of  Maryland,  to  which  it  refers,  or  to  which  it  has  any 
affinity,  in  regard  to  the  commerce  of  the  sexes,  lawful  or  illicit, 
have  been  carefully  examined,  weighed  and  considered ;  and  all  the 
authorities,  American  and  British,  and  of  other  civilized  states,  iii 
the  least  calculated  to  illustrate  an<jl  enlighten  on  this  point,  have 
been  collected  for  the  examination  of  the  Court.  The  result  has 
always  been  the  clearest  conviction  that  the  legislature  of  Maryland 
did  not,  at  the  time  of  passing  the  act  of  1825,  think  of  or  intend 
any  illegitimate  child  or  children,  except  such  as  could  be  legiti- 
mated by  marriage.  If  any  other  interpretation  shall  be  made  and 
prevail,  however  well  intended,  it  will,  we  hold,  be  a  violation  of 
the  legislative  will. 

In  the  argument  upon  this  point,  we  shall  take  the  following  posi- 
tions as  true  and  incontro^rtible.  1.  That  all  civilized  states  have 
looked  upon  incest  with  the  greatest  abhorrence.  2.  That  no  civi- 
lized state  has  at  any  time  permitted  illegitimate  children,  proceeding 
from  incest,  to  inherit.     3.  That  it  will  be  a  severe  interpretation  of 
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the  act  of  1825,  to  settle  down  upon  Maryland  a  civil  code,  by  impli- 
cation, drawn  out  of  a  law  having  on  its  face  evident  signs  of  being 
made  in  a  careless  hour ;  when  all  other  civilized  states  have  uni- 
formly rejected  such  a  civil  code,  and  when  it  cannot  be  doubted 
that  Maryland  herself  would  instantly  reject  such  a  code,  if  openly 
proposed  for  her  deliberation. 

Incestuous  marriages  have  always  been  regarded  with  abhorrence 
by  the  soundest  writers,  and  the  most  polished  states  of  antiquity ; 
and  an  incestuous  connection  between  an  uncle  and  niece  has  been 
adjudged,  by  a  great  master  of  public  law,  a  nuisance.  2  Kent,  81. 
Burgess  vs.  Burgess,  1  Haggart's  Consistory  Reports,  368.  And 
such  a  connection  was  held  in  equal  abomination  by  Justinian's 
Code.  Code  5,  8  ;  2.  No  civilized  state  has  at  any  time  allowed 
by  law,  illegitimate  children,  proceeding  from  incest  or  adultery, 
to  inherit.  5  Wheaion's  Rep.  262.  Note  A.  Civil  Code  of  Lou- 
isiana,  title,  Illegitimate  Children.  Napoleon  Code,  Illegitimate 
i  Children. 

I  To  sustain  the  argument  upon  the  fifth  and  last  point,  to  prove 
that  it  was  not  the  intention  of  the  legislature  of  Maryland  to  em- 
brace any  bastards,  except  such  who  could  be  legitimated  by  mar- 
riage, we  proceed  to  lay  before  the  Court  all  acts  of  the  General 
Assembly  of  that  state,  which  may  be  connected  with  the  act  of  1825, 
by  reference  or  affinity,  in  regard  to  the  lawful  or  illicit  commerce 
of  the  sexes.  Several  of  them,  if  not  all,  must  be  taken  in  pari  ma- 
teria ;  and  before  we  are  drawn  into  the  vortex  of  the  letter  of  the 
act  of  1825,  without  restriction  or  limitation,  for  the  better  under- 
standing of  the  intention  of  the  legislature,  we  will  collect  all  her 
legislation  pn  this  subject,  to  demonstrate  and  establish  the  intention 
and  interpretation  for  which  the  plaintiff  contends. 

The  act  of  1777,  ch.  12,  entitled,  "  An  act  concerning  marriages," 
to  prevent  incestuous  marriages,  settles  the  degrees  of  kindred  and 
affinity,  and  makes  the  marriage  of  John  Sloan  and  his  daughter 
void ;  and  by  the  second  section  of  the  act,  a  fine  of  five  hundred 
pounds  is  imposed  upon  persons  who  violate  the  law.  Here  we 
I  will  barely  remark,  that  it  ought  not  to  be  presumed  that  the  Gene- 
ral Assembly  would  authorize  the  issue  of  an  incestuous  marriage 
to  inherit,  when  that  issue  proceeded  from  a  connexion  in  palpable 
violatio!!  of  a  standing  law  of  the  state. 

The  next  law  which  has  any  affinity  to  that  before  the  Court,  is 
the  act  lo  direct  descents,  1786,  ch.  45;  and  it  is  produced  to  show, 
that  our  legislature  has  in  more  than  one  instance,  from  negligence, 
authorized  by  the  letter  of  the  law  a  construction  which  the  Mary- 
land Courts  would  not  give;  always  restraining  the  letter  by  judi- 
cial power  to  prevent  mischief. 

The  second  section  of  the  act  of  1786,  ch.  45,  provides  how  land 
shall  deNcend,  "&Tst  to  the  child  or  children  and  their  descendants, 
if  any.'*  Now,  is  not  "  the  child  or  children"  here,  as  comprehen- 
sive as  ''illegitimate  child  or  children,"  in  the  act  of  1825?  And 
would  not  the  words  "  child  or  children,"  in  the  act  to  direct  descents, 
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if  a  Court  would  be  governed  by  the  mere  letter,  embiace  any  child 
or  children,  in  or  out  of  wedlock,  of  incest,  adultery,  or  of  amalga- 
mation ?  And  yet  his  honour  the  Chief  Justice  knows,  that  our 
constant  exposition  of  the  act  to  direct  descents  is,  that  it  shall  be 
confined  to  a  child  or  children  born  in  wedlock,  or  legitimated  by 
marriage,  according  to  the  degrees  of  kindred  and  affinity  settled  by 
the  marriage  act  of  1777, 

Again,  by  the  seventh  section  of  the  act  of  1786,  to  direct  descents, 
it  is  enacted,  *^  that  if  any  man  shall  have  one  or  more  children  by 
any  woman  whom  he  shall  afterwards  marry,  such  child  or  children, 
if  acknowledged  by  the  man,  shall,  in  virtue  of  such  marriage  and 
acknowledgment  be  hereby  legitimated,  and  capable  in  law  to  in- 
herit and  transmit  inheritance,  as  if  bom  in  lawful  wedlock.''  Now 
by  the  letter  of  this  section,  the  marriage  act  is  changed ;  and  the 
man  is  at  large  to  marry  his  daughter  or  his  mother,  hi  neighbour's 
wife,  or  his  negro  slave.  And  yet  his  honour  the  Chief  Justice 
knows,  that  our  uniform  exposition  has  been,  that  the  letter  shall  be 
confined  to  a  woman  according  to  the  degrees  fixed  by  the  marriage 
act  of  1777. 

The  act  of  1880,  chap.  191,  (which  is  in  truth,  by  the  reference  in 
the  proviso  of  the  act  of  1825,  made  part  of  the  latter  act,)  in  its 
seventh  section,  is  precisely  the  same  as  the  seventh  section  of  the 
act  of  1786,  and  would  by  the  letter  of  that  section  change  the  mar- 
riage act  of  1777,  and  allow  a  man  in  the  wide  field  of  his  lust  to 
marry  his  daughter  or  his  mother,  his  neighbour's  wife,  or  his  negro 
slave.  And  yet  his  honour  the  Chief  Justice  knows,  that  our  uni- 
form expositioti  has  been,  that  the  letter  shall  be  restrained  accord- 
ing to  the  degrees  fixed  by  the  marriage  act  of  1777. 

Can  any  one  doubt  that  the  legislature,  when  it  passed  the  law 
18)^0,  chap.  191,  and  copied  in  its  seventh  section  the  entire  seventh 
section  of  the  ieict  of  1786,  ch.  45,  had  deliberately  examined  and 
considered  the  seventh  section  of  the  act  of  1786,  ch.  45,  and 
intended  nothing  tnore  than  a  re-enacttnent  of  the  same  matter, 
w'hich  It  wa3  thought  fit  and  proper  to  be  a  standing  law  of  the 
^tate?  But  it  taay  be  asked,  what  proof  have  we  of  this?  We 
answer,  that  the  legislature  of  1820  inserted  in  the  seventh  section 
of  the  act  of  that  year,  verbatim  et  literatim,  the  whole  seventh  sec- 
tion of  the  act  of  1786.  Before  it  was  thud  copied,  it  must  have 
been  read,  exatuined,  and  considered,  and  the  contents  fully  known 
and  Understood,  and  must  therefore  have  been  fully  in  the  legisla- 
tive mind.    Are  we  not  all  clearly  satisfied  of  this  ? 

Now  if  the  Court  shall  conclude  that  the  act  of  1825  ought  to  be 
received  by  judlca:ture  for  grave  interpretation,  let  us  apply  the 
same  rule  and  mode  of  reasoning  by  analogy  to  the  acts  cf  1 820  and 
1825  J  and  it  will  be  clearly  demonstrated  that  the  apt  of  1825  did 
not  intend  to  embrace  any  bastards  except  such  l^ho  could  be  legi- 
timated by  martriage. 

It  appears  to  us  clear,  that,  to  understand  fully  and  without  any 
misfiipprehension  the  act  of  1825,  that  the  act  and  the  law  of  1820 
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must  be  taken  in  pari  materia.  For  this  part  of  the  argument,  and 
to  enable  us  to  apply  it  with  greater  force,  let  us  again  refer  to  the 
law  of  1825.  It  is  entitled,  "An  Act  relating  to  Illegitimate  Child- 
ren," and  is  as  follows :  "  Be  it  enacted  by  the  General  Assembly 
of  Maryland,  that  from  and  after  the  passage  of  this  act,  the  illegiti- 
mate :hild  or  children  of  any  female,  and  the  issue  of  any  such  Ille- 
gitimate child  or  children  be,  and  they  are  hereby,  declared  to  be 
able  and  capable  in  law  to  take  and  inherit  both  real  and  personal 
estate  from  their  mother  or  from  each  other,  or  from  the  descendr 
ants  of  each  other,  as  the  case  may  be,  in  like  manner  as  if  born  in 
lawful  wedlock :  Provided,  that  nothing  herein  contained  shall  be 
construed  to  alter  or  change  the  law  respecting  illegitimate  persons, 
whose  parents  marry  after  the  birth  of  such  persons,  and  who  are 
by  them  acknowledged,  agreeably  to  the  seventh  section  of  the  act 
of  Assembly,  passed  at  December  session,  eighteen  hundred  and 
twenty,  chapter  one  hundred  and  ninety-one." 

Notwithstanding  it  is  evident  that  this  act  was  passed  in  a  care- 
less hour,  without  proper  guards  and  limitations  in  the  purview;  the 
proviso,  although  inconsistent  and  repugnant,  will  afford  us  a  key 
to  unlock  and  throw  open  to  our  minds  the  true  meaning  and  inten- 
tion of  the  legislature. 

To  do  full  justice  to  the  legislature,  the  act  of  1825  ought  to  be 
received  as  an  appendix  to  the  act  of  1820.  The  proviso  proves  to 
us  beyond  all  doubt  several  important  matters,  to  enable  us  to  dis- 
cern the  real  intention  of  the  legislature.  When  that  is  once  clearly 
discerned,  the  judgment  of  this  Court  must,  we  hold,  conform  to  it, 
as  the  only  rule  of  construction. 

In  the  first  place,  the  proviso  informs  us,  by  the  very  special  and 
particular  reference  to  the  year,  chapter,  and  section  of  the  act  of 
1820,  that  the  committee,  or  persons  having  the  matter  in  charge, 
had  carefully  and  deliberately  examined  the  act  of  1820,  and  re- 
ported their  proceedings  to  the  legislative  body  before  the  passage 
of  the  law.  The  question  here  is,  what  evil  or  grievance  did  the 
legislature  discover  as  still  existing  under  the  act  of  1820,  ch.  191, 
sec.  7,  which  ought  to  be  provided  for  and  redressed  ?  The  evil  and 
grievance  discerned  was  evidently  this,  and  nothing  more :  That  b^ 
the  act  of  1820,  ch.  191,  sec.  7,  no  illegitimate  child  or  childre 
could  be  legitimated  so  as  to  be  capable  in  law  to  inherit  or  transmi 
inheritance,  without  marriage  and  acknowledgment  of  the  fathe 
If  any  woman,  being  seduced  by  the  artful  addresses  of  a  man,  shall 
have  an  illegitimate  child  or  children,  and  die  intestate,  leaving  real 
and  personal  estate,  it  is  but  just  and  honest  that  such  estate,  shall 
descend  to  her  own  natural  children,  in  preference  to  a  descent  to 
her  collateral  relations.  When  reading,  deliberating  on,  and  exa- 
mining the  act  of  1820,  ch.  191,  sec.  7,  did  the  legislature  find  any 
other  bastards  than  such  as  could  be  legitimated  by  marriage? 
Is  there  the  least  shadow  of  reason  to  suppose  that  any  others  entered 
at  all  into  the  mind  of  any  member  of  the  legislature  ?  Nay,  does 
not  the  proviso  itself  take  us  back  to  the  act  of  1820,  ch.  191,  sec. 
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7,  and  point  out  exactly  the  illegitimate  child  and  children  the  legis 
lature  had  in  view  ?  If  we  had  been  present  and  witnessed  all  the 
deliberations  on  the  subject ;  if  we  had  now  every  member  of  the 
General  Assembly  before  us  as  witnesses,  and  they  should  all  inform 
us  that  nothing  more  was  intended  than  such  children  as  were  found 
named  in  the  act  of  1820,  ch.  191,  sec.  7,  could  it  be  more  conclu- 
sive  than  the  information  given  by  the  proviso  ? 

The  proviso  is  certainly  part  of  the  law  of  1825,  and  must  be 
brought  to  our  aid  in  the  interpretation  of  that  law.  For  nothing 
is  better  settled  than  this,  that  <<one  part  of  an  act  of  parliament  may 
expound  another."  19  Vin.  Abr.  527,  sec.  149,  and  the  references 
there.  This  is  often  done,  even  where  there  is  no  express  saving 
in  form,  when  it  evidently  leads  to  the  true  meaning  of  the  legisla- 
ture. Wo  be  to  any  Court  that  shall  consider  itself  in  absolute  con- 
trol by  the  mere  letter  of  this  legislative  enactment,  evidently  leading 
to  mischief;  and  when  the  law  presents  a  clear  presumption  that  the 
legislature  intended  something  other  than  the  letter.  Can  we  believe 
that  children  of  incest,  adultery,  and  amalgamation  were  ever  in- 
tended by  the  law?  Take  out,  we  pray,  this  hybridous  and  impure 
issue,  or  you  will  do  great  injustice  to  the  intention  of  the  legis- 
lature. 

To  further  illustrate  and  prove  that  the  legislature  by  the  act  of 
1825,  intended  to  embrace  only  such  children  as  could  be  legiti- 
mated by  marriage,  according  to  the  act  of  1820,  ch.  191,  sec.  7, 
we  will  now  refer  to  several  other  Maryland  laws,  which  by  their 
affinity  properly  belong  to  the  argument.  And  as  we  progress,  we 
shall  insist  that  the  legislature,  when  merely  remedying  a  grievance 
still  existing  in  the  state,  could  not  by  this  enactment,  sweeping  as 
are  its  terms,  have  intended  to  abandon  the  fixed  standard  of  purity 
so  long  erected  by  the  sages  of  Maryland. 

And  what  is  that  standard  of  purity,  as  gathered  from  all  her 
laws  upon  the  subject  ?  Let  us  pass  them  in  review,  as  proposed, 
in  order  to  discover  it 

By  the  act  of  1777,  ch.  12,  a  penalty  of  five  hundred  pounds  is 
incurred  by  persons  who  shall  consummate  an  incestuous  marriage. 

By  the  act  of  1715,  ch.  27,  sec.  3,  every  case  of  adultery  is 
punished  by  fine. 

The  commerce  of  the  two  races  of  whites  and  blacks  has,  by  the 
laws  of  the  state,  been  strictly  prohibited.  A  free  negro  or  mulatto 
intermarrying  with  a  white  woman,  becomes  a  slave  for  life.  A 
white  woman  having  issue  by  any  negro  or  mulatto,  is  made  a  ser- 
vant for  seven  years.  White  men  having  issue  by  any  negress  or 
mulatto,  become  servants  for  seven  years.  Free  negro  or  mulatto 
women,  having  bastard  issue  by  white  men,  are  subject  to  the  same 
penalty.     Acts  of  1715,  ch.  44 ;  1717,  ch.  13 ;  1728,  ch.  4. 

Now  can  it  be  supposed  that  the  legislature,  being  cognisant  of  all 
these  laws,  and  knowing  the  universal  sentiment  of  the  state  in  refer- 
ence to  their  purity,  could  have  intended  at  once  to  abandon  them  all, 
and  provide  for  all  the  illegitimate  and  illicit  issue  that  can  by  any 
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possibility  be  reached  by  the  letter  of  the  act  of  1&25  ?  Bear  in 
mind  too,  that  there  never  had  been  in  the  history  of  Maryland  any 
illegitimate  children  under  the  fostering  hand  of  the  government, 
except  such  as  could  be  legitimated  by  marriage.  Can  it  be  sup- 
posed, then,  that  the  legislature  intended  thus  at  once  to  abandon 
all  her  former  policy  and  purity ;  and  make  provision  for  all  the 
incestuous,  illicit,  and  hybridous  issues  within  the  scope  of  the  letter 
of  the  act  of  1825  ?    Surely ,  surely  not. 

Throughout  the  argument,  we  have  held  the  governing  rule  to  be, 
that  the  judges  ought  to  interpret  the  law,  and  not  to  make  or  give 
law.  This  rule  makes  it  the  more  proper  that  the  greatest  care  and 
diligence  should  be  used:  first,  in  bringing  to  our  aid  the  grand  and 
leading  objects  of  the  Maryland  legislature,  in  passing  the  law  of 
1825 ;  and  then  in  considering  every  part  of  that  law  with  its  refer- 
ence and  appendage.  When  putting  a  construction  upon  any 
statute  whatever,  the  judges  will  endeavour  to  save  the  legislature 
from  absurdity  and  folly ;  as  it  cannot  be  presumed  that  men  of 
sound  minds  would  willingly  and  deliberately  stultify  themselves. 
But  above  all  things,  and  most  especially  will  the  judges  endeavour 
to  arrive  at  the  intention  of  the  legislature;  and  when  that  is  once 
ascertained,  readily  gratify  it,  no  matter  how  loose  or  careless  may 
be  the  language  in  which  that  intention  is  clothed.  We  have  en- 
deavoured to  show,  that  any  other  construction  than  that  for  which 
we  contend,  would  involve  the  legislature  in  folly ;  and  further,  we 
think  we  have  disclosed  the  true,  clear  intention  of  the  legislature 
in  passing  the  act  of  1825 ;  both  from  the  universal  sentiment  of  the 
state,  as  well  as  all  prior  Maryland  laws  on  the  subject,  and  parti- 
cularly that  important  one  which  the  act  in  question  expressly  refers 
to  by  year,  chapter,  and  section. 

As  a  leading  case  upon  the  construction  of  statutes,  which  directs 
the  judges  to  restrain  the  letter  in  order  tb  get  at  the  intention,  we 
cite  Dr.  Bohman's  case,  4  Coke's  Rep.  368.  19  Miner's  Abridg. 
514,  sec.  34 ;  518,  sec.  81,  and  the  note  519,  note  522,  sec.  109,  note 
523,  see.  116 ;  527,  sec.  149. 

Judges  have  power  over  statutes  to  mould  them  to  the  truest  and 
best  use.     19  Viner's  Abridg.  528,  sec  154.  158,  159. 

When  laws  or  statutes  are  made,  yet  there  are  some  things  which 
are  exempted  and  foreprized  out  of  the  provision  thereof,  though 
not  expressly  mentioned.  19  Viner's  Abridg.  527,  sec.  147 ;  524, 
sec.  119 ;  523,  sec.  116 ;  514,  sec.  27 — 31. 

Statutes  which  restrain  the  common  law  to  be  taken  stricti  Juris. 
19  Viner's  Abridg.  524,  sec.  125. 

Our  researches,  for  the  better  understanding  of  the  matters  in- 
volved in  this  discussion,  have  informed  us,  that  all  civilized  states 
that  have  deliberately  formed  a  civil  code,  uniformly  have  pro- 
hibited the  issue  from  incest  or  adultery  from  the  right  of  inherit- 
ance. Shall  Maryland,  then,  by  mere  implication,  and  a  forced  con- 
struction of  a  single  act  of  her  legislature,  evidently  made  for  another 
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purpose,  have  a  civil  code'  fixed'upon  her^  that  her  peopIeMhave 
ever  abhorred;  sltid  which,  if  proposed  openly^  vodld*  be  insti^tly 
rejected  by  her  legisl&tiir^  ?  Bueh'an  -lmp(KrtaDt''Oode!  as^  that^dis* 
sen  ting  from  kll  dVilized  usagfe;  ought  never^tonbe  fastened  upon 
any  modem  state.  We  have  endeavoured  td  maintain^  that  it  as 
not  the  civil:  code  of  Maryland,  and  that  it  never  will  be  with  the 
consent  of  het  people  i  and  now,  as  one' of  her  citizens,  we<  enter 
our  protest  against  such  a  presumption.       •     '     •    " 

A  printed  brief  has  beeti  filed  inCourt, bythenconnseLfiirlhe 
defendant.  But  it  imstak^s  Our  position.'  It  supposes ntbat  the- 
plaintiff  desires  the  Court  16  ptinish  the  incestuous 'issue  of  John 
and  Mary  Sloan;  and  cohtends  that  the  plaintiff'  is  ehdeavoimng  to 
make  such  issue  something  more  than  illegitimate.  *  -This  is  not* 
that  for  which  the  plaintiff  bontettds.  The  purity  «if  the  law,  which' 
always  extends  le^  fkVour  tolUegitimate  children liian  to  legitimate^ 
was  not  intended  to  puiiish  the  innoeent,but  to' prevent  the  fllicii 
commerce  of  the  sex^s.  Th^  Illegitimate  children- <froni  the  incesC 
in  this  cause,  are,  it  is  trn^,  illegitimate.  But  'they  aie  not  euch  as 
the  legislature  in terkded  to- embrace.  '        "  -     .   i  '.    ' 

We  think  \)ire  hatve  demonstrated  this  clearly -and  'successfully  to 
the  Court.  If  they  Weire  tiot  ifvtended  to  foe  «mbraded  by  the  legis- 
lature, this  Court  dannbt  embrace  them.  '  If  so, 'this  Court  would 
be  making  a  law,  not  interpreting  that  before  it. 

»  •/        I  '.  •.  •. 

Mr.  Price,  for  the  de&hd&hts  m  ewdr.  •     • 

John  Sloan,  having^  married  his  owii'datighter>  and  having  had 
several  children  hf  her,  cdtrveyed  to  one  of  those  children  a  tract 
of  land,  and  upoii  the  death  of  sUch  grantee,  the  vest  of  Che  children^ 
claiming  the  property  by  descent,  conveyed  the  same  to  the  defend- 
ants in  error.  The  qiiestidn  ii»,  and  it  u  the  only  question  in  the 
case,  whether  a  good  title  did  not  jmss  by  descent  from  the  grantee 
of  John  Sloan  to  his  brothersi  and  sister^  ?         '      ' 

The  act  of  18^5,  ch:  156,  (of  Maryland,)  provides,  <<That  the 
illegitimate  child  or  children  of  any  female,  and  the  issue  of  any 
such  illegitimate  child  or  children,'  be,  and  they  are  hereby  declared 
to  be,  able  and  capable,  iii  law;  to  take  and  mherit  b6th  real  and 
personal  estate  from  their  mother,  or  from  each  other,  or  from  the 
descendants  of  eslch  other,  atf  the  case  maybe,  in  Uioe  manner  as  if 
born  in  lawful  wedlock.''  Then  follows  a  proviso,  which  has  no 
application  to  the  present  question.  :      >   .    . 

If  this  were  the  caise  of  legitiniate  chfldren,  their  right  by  descent 
would  not,  as  it  could  not,  be  questioned.  But  the  act  provides  that 
illegitimate  children  ishall' inherit  <''in  the  "same  manner  as  if  bom 
in  lawful  wedlock/'  Th^re  is  iio  disftineeion,  therefore,  in  this  con- 
nection, between  legitimate  and  illegitimate  children;  they  all  take 
alike.  *  '  r     - 

It  is  admitted  that  theise  childreii  are  illegitimate,  and  in  that 
respect  are  within  the  letter  of  the  law ;  but  it  is  insisted  that  they 
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are  something  more  than  illegitimate,  being  the  fruits  of  an  in- 
cestuous commerce  between  the  father  and  daughter,  and  for  that 
reason  not  within  the  intention  of  the  law  makers. 

It  is  supposed  that  the  Court  will  feel  itself  called  upon  to  show 
its  disapprobation  of  the  incest  of  the  parents,  by  withholding  from 
their  unoffending  offspring,  property,  to  which,  in  other  respects, 
they  have  a  good  title.  The  law,  however,  declares  that  the  sins 
of  the  parents  shall  not  be  visited  upon  the  children.  And  is  this 
forbidden  by  any  canon  of  the  moral  code  ?  On  the  contrary,  is  it 
not  wise  and  just  to  enable  the  children  to  rise  above  the  degrading 
accidents  of  their  birth,  by  placing  within  their  reach  every  means 
of  improvement,  and  every  incitement  to  a  virtuous  and  exem- 
plary life  ? 

But  if  they  are  to  be  marked  and  degraded  as  victims,  why  not 
carry  it  out  fully  and  effectually  ?  Why  permit  them  to  vote  at  the 
elections  ?  or  to  hold  any  office  ?  or  to  marry  into  honest  families  ? 
or  to  hold  property  by  purchase  ? 

It  is  conceived  to  be  necessary  to  punish  incest.  And  how  is  it 
proposed  that  this  shall  be  done  ?  It  is  by  suffering  the  guilty  to 
escape,  and  by  seizing  the  innocent,  and  making  them  bear  the 
penalty.  The  parents  were  permitted  to  hold  and  enjoy  this  pro- 
perty all  their  lives ;  and,  after  their  death,  the  law  is  to  step  in  and 
take  it  away  from  the  children,  as  an  example  to  the  parents. 

But  why  speak  of  punishing  incest  ?  It  is  no  crime.  These 
.  parents  were  permitted  to  live  in  open  incest,  because  there  was  no 
law  to  punish  them.  We  feel  it  to  be  immoral  and  highly  revolt- 
ing ;  but,  in  reference  to  the  criminal  law,  it  is  an  act  perfectly  in- 
nocent. It  is  a  little  surprising,  therefore,  that  the  Court  should  be 
called  upon  to  visit,  with  condign  punishment,  an  act  which  the  law 
does  not  regard  as  calling  for  penalty  or  punishment  of  any  kind. 

Mr.  Mayer,  for  the  plaintiff  in  error. 

The  decision  here  depends  on  the  construction  of  the  law  of 
Maryland,  (1825,  ch.  156,)  which  enacts,  "That  the  illegitimate 
child  or  children  of  any  female,  and  the  issue  of  such  child  or  child- 
ren, shall  be  able  and  capable  in  law  to  take  and  inherit  both  real 
and  personal  estate  from  their  mother  or  from  each  other,  or  from 
the  descendants  of  each  other,  as  the  case  may  be,  in  like  manner  as 
if  born  in  lawful  wedlock :  Provided,  that  nothing  in  this  act  con- 
tained shall  be  construed  to  alter  or  change  the  law  respecting  ille- 
gitimate persons  whose  parents  marry  after  the  birth  of  such  per- 
sons, and  who  are  by  them  acknowledged,  agreeably  to  the  seventh 
section  of  the  act  of  Assembly,  passed  at  December  session,  eighteen 
hundred  and  twenty,  chapter  one  hundred  and  ninety-one." 

The  defendants  claim  under  the  title  of  one  of  an  incestuous  issue ; 
and  upon  the  ground  that  one  of  that  issue  may  inherit  from  another, 
under  the  law  now  quoted.  The  act  of  1820,  ch.  191,  sec.  7,  refer- 
red to  in  the  proviso  of  that  just  recited,  declares  that  "  if  any  man 
shall  have  a  child  or  children  by  any  woman  whom  he  shall  after- 
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wards  marry,  such  child  or  children,  if  acknowledged  by  the  man, 
shall,  in  virtue  of  such  marriage,  be  hereby  legitimated,  and  capable 
in  law  to  inherit  and  transmit  inheritance,  as  if  born  in  wedlock.'* 

A  marriage  was  had  between  the  parents  of  the  incestuous  off- 
spring; and  it  is  contended  by  the  plaintiff,  that  so  far  as  they  were 
born  before  the  marriage,  they  must  seek  for  legitimation  under  the 
act  of  1S20,  ch.  191,  sec.  7;  and  if  bom  after  the  marriage,  they 
must  rely  on  the  marriage  as  their  sanction,  if  they  are  to  have  any 
legitimate  standing.  This  latter  provision  of  the  Maryland  law,  and 
the  cited  act  of  1825,  ch.  156,  must  be  taken  together  in  construc- 
tion ;  and  we  maintain  that  the  whole  enactment  meant  to  provide 
for  those  whom  it  was  possible  for  the  marriage  ceremony  to  have 
made  legitimate,  and  that  when  the  ceremony  has  in  fact  been  per- 
formed, and  yet  can  in  law  have  no  effect,  the  offspring  are  not 
within  the  contemplation  of  the  act  of  1825,  ch.  156:  the  just  deduc- 
tion from  the  entire  legislation  being,  that  those  were  regarded  who 
needed  only  the  lawful  union  of  their  parents  to  make  them  legiti- 
mate, and  that  legitimacy  in  this  legislation  is  thus  to  be  contra-dis- 
tinguished to  illegitimacy.  As  a  part  of  the  series  of  enactment, 
there  should  also  be  considered  the  Maryland  act  of  1777,  ch.  12, 
sec.  1,  which  contains  penal  prohibitions  of  marriages  within  certain 
degrees.  If  this  interpretation  be  sound,  the  offspring  in  question 
could  not  be  within  the  benefit  of  the  act  of  1825,  ch.  156,  the  mar- 
riage to  which  they  must  appeal  being  unavailing,  and  no  lawful 
union — the  possibility  contemplated  by  the  act — being  practicable 
between  their  parents.  For  if  we  are  to  characterize  the  issue,  we 
must  look  to  the  putative  and  admitted  parents,  and  to  the  particu- 
lar case;  and  seeing  the  relations  of  the  parties  themselves,  we  must 
find  that  they  could  not  come  within  the  condition  of  "  lawful  wed- 
lock," in  the  view  of  the  act.  They  never  could  have  been  born 
in  "  lawful  wedlock." 

Whatever  may  be  our  sympathies  in  such  instances,  we  are  con- 
strained to  look  at  pretensions  through  the  stern  medium  of  the 
common  law  policy,  disqualifying  as  it  is  against  the  issue  of  illicit 
alliances.  It  makes  no  provision  itself  for  such  offspring  by  its 
policy,  whatever  may  be  the  duty  of  the  parents,  who  are  therefore 
left  free  to  make  retribution  to  them  for  the  dishonour  of  their  birth. 
All  statutes  like  that  under  consideration,  interpreted  as  they  must 
be  in  reference  to  the  strict  general  policy  which  pervades  our  com- 
mon law,  are  to  be  limited  to  the  instances  clearly  within  them,  and 
are  to  be  construed  in  obedience  to  the  common  law  principles,  so 
far  as  those  are  not  unequivocally  superseded  by  the  statute  enact- 
ment. This  view  enforces  the  interpretation  we  would  assign  to 
the  act  of  1825,  ch.  156.  In  the  particular  case,  too,  before  the 
Court,  not  only  does  the  interpretation  contended  for  subserve  the 
general  policy  of  the  commo^i  law,  in  its  repugnance  to  illicit  con- 
nexions, but  it  is  demanded  by  the  special  odium  in  which  it  de- 
nounces such  alliances  as  that  which  is  the  revolting  feature  of  this 
oase ;  and  against  which  Maryland  legislation  has  so  emphatically 
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and  sttidiously  guarded  the!  social  morals  by  the  act  of  1777,  ch.  1.3. 
All  such  unions  and  their  results  seem  to  be  peculiarly  offensive  to 
our  common  law ;  and  particularly  when  of  the  infamous  order  of 
that  which  this  case  presents.  The  offspring  of  incest  are  not  ad- 
missible within  the  general  denomination  of  mere  illegitimate  issue, 
and  should  be  specially  designated  to  entitle  them  to  enjoy  the  ad- 
vantages of  any  particular  legislation.    2  Kent's  Com.  71,  72. 

However  general,  then,  the  terms  of  a  law  may  be  in  favour  of 
illegitimate  issue,  it  is  reasonable  to  require,  in  conformity  with  the 
feeling  the  law  entertains  towards  incest,  that  the  common  law 
regarding  marriage  as  the  only  test  of  legitimation,  should  exclude 
incestuous  offspring  from  ordinary  illegitimacy,  and  require  them  to 
be  specifically  designated.  There  are  many  cases  where  general 
terms,  which  might  embrace  certain  objects,  are  limited  in  import 
by  reference  to  paramount  principles  or  institutes  of  the  common 
law,  which  are  allowed  to  be  invaded  only  by  express  terms.  The 
aversion  of  the  common  law  may,  in  its  bearing  on  the  exposition 
of  a  statute,  as  to  illegitimates,  be  regarded  as  akin  to  those  jura 
naturae  which  are  termed  even  leges  legum.  Hob.  87.  Indeed  the 
common  law  (2  Kent's  Com.  72.  Vaugh.  Rep.  206.  2  Vent.  9) 
pronounces  incestuous  marriages  to  be  against  the  law  of  nature. 
There  are  a  number  of  instances,  as  marked  as  that  now  contended 
for  by  us,  of  a  restricted  construction  of  general  words  in  a  statute, 
in  due  respect  to  a  policy,  or  to  certain  deeply  seated  principles  of 
the  common  law.  6.Bac.  Abr.  Statute,  381 — 387.  1  Brockeo- 
lyough's  Rep.  162. 

But  however  we  may  admit  that  the  offspring  of  incest  may, 
under  this  act  of  1825,  be  recognised  in  point  of  parentage  as  to  the 
mother,  and  may  inherit  her  estate  from  her  or  from  one  another,  is 
collateral  inheritance,  as  here  claimed,  allowed  under  it  ?  The  act 
declares  that  the  illegitimate  children  of  any  female  may  '<  inherit" 
real  estate  from  her  and  from  each  other.  The  term  "  inherit"  has 
a  technical  meaning,  and  has  regard  to  the  principles  which  at  com- 
mon law  regulate  the  derivation  of  estates  by  descent.  The  descent 
from  brother  to  brother  is  immediate,  but  still  parents  must  be  found 
who  shall  be  the  actual  or  assumed  fountain  of  inheritable  blood, 
and  create  the  kindred  of  brothers.  2  Bl.  Com.  226 — 223.  This 
act  of  1825  contravenes  the  common  law  in  its  maxim  that  an  ille- 
gitimate child  is  nuUius  filius  only  so  far  as  its  express  provisions 
go:  and  the  utmost  that  can  be  said  as  to  the  parentage  with  which 
it  endows  the  offspring,  is,  that  it  gives  them  a  mother.  It  gives 
them  no  father,  and  does  not  constitute  between  the  children  the  rela- 
tion of  brothers  and  sisters.  In  Stevenson  vs.  Sullivan,  5  Wheat. 
207,  the  terms  of  the  Virginia  act  came  into  question,  which  allows 
illegitimate  children  to  inherit  from  the  mother,  and  <^  transmit  inhe- 
ritance" on  part  of  the  mother.  The  Court  determined  that  descent 
wds  not  permitted  by  the  act  from  brother  to  brother,  not  only  be- 
cause the  words  **  on  part  of  the  mother"  confined  the  taking  by 
inheritance  through  the  mother,  in  the  ascending  or  descending  line ; 
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bat  also,  because,  although  the  bastards,  as  the  Court  says,  ^'are,  in 
these  respects,  quasi  legitimate,  they  are,  nevertheless,  in  all  others, 
bastards,  and  as  such  they  have  and  can  have  neither  father,  bro- 
thers, or  sisters."  The  Court  also  say,  that  in  the  construction  of 
the  act,  <<  it  is  never  to  be  lost  sight  of  that  the  appellants  are  to  be 
considered  as  bastards^  liable  to  all  the  disabilities  to  which  the 
common  law  subjects  them,  as  such,  except  those  from  which  the 
section  itself  excepts  them ;  thus  indicating  that  the  strict  maxims 
of  the  common  law  are  to  be  adhered  to,  and  the  privileges  of  bas- 
tards narrowed  in  reference  to  them  in  the  construction  of  these 
enfranchising  acts.  Now  the  terms  in  the  Virginia  act,  which 
allow  the  children  to  transmit  ihheritance,  would,  in  case  of  legiti- 
mate issue,  cover  the  descent  from  brother  to  brother ;  and  yet,  even 
apart  from  the  restrictive  words, "  on  part  of  the  mother,"  the  Court 
regards  this  transmitting  power  to  the  children  as  not  instituting  col- 
lateral descent,  or  in  other  words,  as  not,  ex  vi  terminorum,  creating 
the  constructive  relation  of  brothers  and  sisters,  without  express 
words  in  the  act  giving  a  perfect  parentage  constructively  to  the 
children.  The  Virginia  act,  as  explicitly  as  the  Maryland,  conferred 
a  mother  on  the  children;  and  in  giving  the  children  the  capacity  to 
*^  transmit  inheritance,"  the  Virginia  act  yields  all  that  the  Mary- 
land act  grants  in  declaring  that  the  children  may  inherit  from  each 
other :  for  certainly  a  collateral  descent  is  a  transmission  of  inherit- 
ance. So  the  case  of  Stevenson  vs.  Sullivan  treats  it,  when  showing 
that,  even  not  regarding  the  terms  "  on  part  of  the  mother,"  there 
could  be  no  descent  in  the  case  from  brother  to  brother,  although 
the  children  were  endued  with  the  capacity  of  transmitting  inherit- 
ance. According,  then,  to  that  decision  of  this  Court,  there  can  be 
no  inheritance  here  between  brother  and  brother,  under  the  Mary- 
land act  of  1825 ;  and  for  the  reason  there  stated,  that,  although  a 
mother  is  recognised  by  the  Virginia  act,  as  in  the  Maryland, 
yet  the  children  had,  in  contemplation  of  law,  no  brothers  nor 
sisters.  According  to  the  decision,  even  without  the  words  <'on 
part  of  the  mother"  being  connected  with  the  transmitting  of  inhe- 
ritance by  the  children,  their  capacity  to  inherit  would  be  limited  to 
the  estate  of  the  mother.  In  every  case  of  a  descent  from  brother 
to  brother,  although  it  is  immediate,  there  must  be  fathers  to  whom 
the  kindred  may  be  traced,  although  they  be  not  named  in  deriving 
the  estate,  which  is  the  subject  of  the  collateral  descent.  2  BlaclE 
Com.  226.  The  paternity  is  the  essential  clue  to  learn  the  kindred, 
whether  it  be  of  the  whole  or  half  blood ;  and  the  primary  element 
in  this  ascertainment  is  wanting  where  no  father  to  either  party  is 
to  be  found,  and  when  the  law  itself  declares  that  there  is  none. 
The  relation  of  whole  and  of  half  blood  depend  in  the  derivation 
of  descent  on  the  question  of  community  of  father  and  of  mother, 
unless  when  the  estate  comes  from  the  mother.  Such  is  the  neces- 
sary rule  from  the  theory  of  feudum  novum  ut  antiquum. 

Thus  it  is  not  sufficient  here  to  say,  that  by  the  law  of  Maryland 
the  half-blood  may  inherit  among  brothers  and  sisters,  for  we  have 
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seen  that  an  ascertained  paternity  is  essential  to  determine  the  rela- 
tion of  whole  or  half-blood  among  brothers  and  sisters.  The  law 
of  Maryland  gives  the  right  to  the  half-blood  only  where  it  is  ascer- 
tained that  there  is  no  brother  or  sister  of  the  whole  blood ;  a  pro- 
vision which  looks  to  the  possible  existence,  at  least,  of  fathers. 
Where  the  law  itself,  in  the  confessed  circumstances,  leaves  an  utter 
blank  for  the  father,  and  declares  it  a  legal  impossibility  that  there 
should  be  one,  we  may  at  least  say  that  the  statute  of  descent,  which 
pre-supposes  a  necessary  ascertainment  of  a  father,  does  not  com- 
prehend a  case  where  the  law  declares  itself  that  there  can  be  none, 
and  can  be  no  such  ascertainment.  The  case,  then,  of  such  colla- 
teral succession  between  illegitimates  must  be  regarded  as  a  casus 
omissus  from  our  Maryland  Law  of  Descents,  (see  the  Act  of  De- 
scents, 1820,  ch.  191,)  and  the  common  law  must  regulate  as  in  an- 
other case  of  casus  omissus,  as  the  same  was  done  in  Barnitz  vs. 
Cassey,  7  Cranch,  456.  There  could,  then,  be  no  inheritance  of  the 
half-blood  between  these  illegitimates;  even  assuming  that  the  tests 
are  erroneous,  which  an  effort  has  been  made  to  show  are  those 
exclusively  applicable. 

The  result  of  these  views,  which  conform  to  the  well  established 
principles  of  the  common  law,  unimpaired  by  the  act  under  consi- 
deration,  is,  that  the  act  allows  the  illegitimate  issue  to  inherit  from 
their  mother,  and  to  inherit  from  each  other  estate  derived  from  the 
mother,  but  not  estates  of  purchase,  as  is  the  character  of  the  estate 
in  question  in  this  cause.  Our  exposition  gives  effect  to  every  pro- 
vision of  the  act,  according  an  inheritance  collateral  as  well  as 
lineal;  but  modifying  the  scope  of  the  act  by  rules  of  the  common 
law,  which  must  govern  and  limit  the  innovation  introduced:  unless 
those  rules  be,  by  the  terms  of  the  new  legislation,  expressly,  or  by 
necessary  implication,  superseded :  an  implication  so  clear  and  irre- 
sistible that  no  construction  of  the  law  is  possible,  consistently  with 
the  operation  of  those  rules. 

The  Chief  Justice  Taney  delivered  the  opinion  of  the  Court. 

This  case  depends  upon  the  construction  of  the  act  of  Assembly 
of  Maryland,  passed  at  December  session,  1825,  ch.  156,  entitlec' 
«  An  act  relating  to  Illegitimate  Children."  By  this  act  of  Assembly 
<<  the  illegitimate  child  or  children  of  any  female,  and  the  issue  o 
any  such  child  or  children,"  are  declared  to  be  incapable  in  law  <<  t . 
take  and  inherit  both  real  and  personal  estate  from  their  mother,  or 
from  each  other,  or  from  the  descendants  of  each  other,  as  the  case 
may  be,  in  like  manner  as  if  bom  in  lawful  wedlock." 

It  appears  from  the  record,  that  a  man  by  the  name  of  John  Sloan 
had  several  children,  who  were  the  issue  of  an  incestuous  connection 
of  a  shocking  character.  He  conveyed  a  tract  of  land,  called  <^  Grassy 
Cabin,"  situated  in  Allegany  county,  in  the  state  of  Maryland,  to 
John  Joseph  Sloan,  one  of  these  children.  John  Joseph  Sloan,  the 
grantee,  died  about  the  year  1832,  intestate,  and  without  issue;  and 
seized  in  fee  simple  of  this  land.  Two  brothers  and  one  sister,  the 
b2 
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issue  of  the  same  incestuous  intercourse,  survived  him ;  and  they 
conveyed  the  land  to  Jacob  Blougher  and  Daniel  Blougher^  the  de- 
fendants in  error. 

The  plaintiff  in  error,  after  the  death  of  John  Joseph  Sioan,  took 
out  an  escheat  warrant  for  the  above-mentioned  tract  of  land,  upon 
the  ground  that  there  could  be  no  lawful  heirs  of  the  said  Sloan ;  and 
having  obtained  a  patent  for  the  said  land,  he  brought  an  ejectment 
for  it,  in  the  Circuit  Court  of  the  United  States  for  the  District  ot 
Maryland ;  and  the  judgment  of  that  Court  being  against  him,  the 
case  has  been  brought  here  by  a  writ  of  error. 

There  is  no  controversy  about  the  facts  in  the  case.  It  was  tried 
in  the  Circuit  Court  upon  a  case  stated ;  and  has  been  elaborately 
argued  here,  and  many  authorities  cited  to  show  that  the  Court,  in 
construing  a  statute,  may  restrict  the  literal  meaning  of  the  words 
used  in  order  to  effectuate  the  intention  of  the  legislature.  The 
plaintiff  in  error*  contends,  that  in  passing  the  act  of  Assembly  above 
mentioned,  the  legislature  never  contemplated  a  case  like  the  pre- 
sent ;  and  never  intended  to  give  the  right  of  inheritance  to  the  child- 
ren of  an  intercourse  so  deeply  criminal. 

It  is  undoubtedly  the  duty  of  the  Court  to  ascertain  the  meaning 
of  the  legislature,  from  the  words  used  in  the  statute,  and  the  sub- 
ject matter  to  which  it  relates ;  and  to  restrain  its  operation  within 
narrower  limits  than  its  words  import,  if  the  Court  are  satisfied  that 
the  literal  meaning  of  its  language  would  extend  to  cases  which  the 
legislature  never  designed  to  embrace  in  it. 

In  the  case  before  us,  the  words  are  general,  and  include  all  per- 
sons who  come  within  the  description  of  illegitimate  children.  Ac- 
cording to  the  principles  of  the  common  law,  an  illegitimate  child  is 
filius  nullius,  and  can  have  no  father  known  to  the  law.  And  when 
the  legislature  speak,  in  general  terms,  of  children  of  that  description, 
without  making  any  exceptions,  we  are  bound  to  suppose  they  de- 
sign to  include  the  whole  class.  And,  as  illegitimate  children,  in  a 
question  as  to  the  inheritance  or  distribution  of  property,  can  have 
no  father  whom  the  law  will  acknowledge  as  such ;  how  can  we,  in 
a  controversy  like  this,  inquire  who  was  the  father  of  these  children, 
in  order  to  determine  upon  their  right  to  the  property  ? 

The  expediency  and  moral  tendency  of  this  new  law  of  inherit- 
ance, is  a  question  for  the  legislature  of  Maryland,  and  not  for  this 
Court.  It  seems  to  have  been  supposed  by  the  legislature,  that  as 
there  could  be  no  doubt  of  the  relation  which  the  mother  bears  to- 
wards her  illegitimate  children,  the  reasons  of  policy  which  must 
always  preclude  such  children  from  claiming  the  inheritance  of  any 
one,  upon  the  ground  that  he  was  their  father,  do  not  apply  to  the 
property  of  the  mother,  or  the  property  of  each  other.  To  this 
extent,  therefore,  the  right  to  inherit  is  given  by  this  act  of  Assem- 
bly. And  it  would  appear  to  have  been  given  upon  the  principle, 
that  it  is  unjust  to  punish  the  offspring  for  the  crime  of  the  parents. 
The  right  of  the  children,  therefore,  is  not  made  to  depend  upon  the 
tlegree  of  guilt  of  which  they  were  the  offspring.    All  illegitimate^ 
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children  are  the  fruits  of  crime;  differing  indeed,  greatly,  in  its  degree 
of  enormity.  And  the  legislature,  if  it  had  seen  proper  to  do  so, 
might  undoubtedly  have  made  the  right  to  the  inheritance  to  depend 
upon  the  character  of  the  offence  committed  by  the  parents.  But  they 
have  used  no  language  showing  any  such  design.  On  the  contrary, 
they  appear  to  have  looked  at  the  unoffending  character  of  the  child- 
ren, rather  than  at  the  criminal  conduct  of  the  parents,  of  whom 
they  were  the  offspring. 

It  has  been  said  that  the  expressions  in  the  enacting  clause  of 
this  act  of  Assembly,  which  declares  that  the  illegitimate  children 
spoken  of  shall  be  capable  of  inheriting  from  their  mother  and 
from  each  other,  <^  in  like  manner  as  if  born  in  lawful  wedlock," 
imply,  that  those  children  only  were  intended  to  be  provided  for, 
whose  parents  were  capable  of  contracting  a  lawful  marriage  with 
each  other.  The  same  argument  has  also  been  urged  upon  the 
proviso,  which  declares,  that  nothing  in  the  law  shall  be  construed 
<'  to  change  the  law  respecting  illegitimate  persons  whose  parents 
marry  after  the  birth  of  such  persons,  and  who  are  by  them  ac- 
knowledged agreeably  to  the  seventh  section  of  the  act  of  Assem- 
bly, passed  at  December  session,  1620,  ch.  191.'^ 

We  do  not  perceive  the  force  of  this  argument  It  is  admitted 
that  the  act  of  Assembly,  now  in  question,  must  be  taken  in  connec- 
tion with  the  previous  laws  of  Maryland  regulating  the  descent  of 
real  estate,  and  the  distribution  of  personal  property ;  for  this  law 
forms  a  part  of  the  entire  system  of  legislation  on  these  subjects. 
But  the  expressions  referred  to  in  the  enacting  clause,  so  far  from 
implying  that  the  parents  may  marry,  presupposes  that  they  never 
will  marry ;  and  provides  for  the  children  on  that  account.  The 
expressions  are  evidently  used  merely  to  denote  the  shares  and  pro- 
portions in  which  such  children  are  to  take ;  and  the  reference  for 
the  rule  is  made  to  children  born  in  wedlock,  in  order  to  save  the 
necessity  of  introducing  into  this  law,  a  table  of  descents  as  to  real 
property,  and  of  distribution  as  to  personal. 

In  relation  to  the  proviso,  it  is  proper  to  remark,  that  the  rights 
of  primogeniture  were  abolished  in  Maryland,  by  the  act  of  1786, 
ch.  45.  There  was  a  provision  in  this  law  declaring  that  illegiti- 
mate children  whose  parents  afterwards  married,  and  acknowledged 
them,  should  be  thereby  legitimated,  and  made  capable  of  taking 
and  inheriting  property  as  if  bom  in  lawful  wedlock.  The  act  of 
1820  embodi^  the  original  act  to  direct  descents,  with  its  various 
supplements,  into  one  law;  and  provided  for  some  laws  of  descents 
which  had  before  been  omitted.  This  act  of  Assembly,  of  course, 
contained  the  clause  in  favour  of  illegitimate  children  whose  parents 
should  afterwards  marry,  which  had  been  introduced  into  the  act 
of  1786,  and  which  had  always  been  the  law  of  the  state,  from  the 
time  that  act  went  into  operation.  And  the  proviso  in  the  act  of 
Assembly  now  in  question,  was  introduced  manifestly  from  the  ap- 
prehension that  the  general  expressions  of  the  enacting  clause  of 
Che  law  might  be  held  to  reach  those  whose  parents  afterwards 
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married,  and  deprive  them  of  (he  greater  rights  of  inheritance  whicl 
belonged  to  them  under  the  previous  acts  of  Assembly.  The  pro- 
viso, like  the  expressions  in  the  enacting  clause,  shows  that  the 
legislature  were  not  looking  to  children  whose  parents  would  pro- 
bably marry,  but  to  children  whose  parents  never  would  marry ; 
and  they  make  no  distinction  between  the  issue  of  those  who  could 
not,  and  of  those  who  would  not  become  lawfully  joined  in  wedlock. 
If  from  any  cause  whatever,  the  parents  were  never  married,  the 
children  were  illegitimate ;  and  all  illegitimate  children,  under  this 
act  of  Assembly,  may  inherit  from  their  mother  and  from  each 
other.  It  follows,  that  the  tract  of  land  called  "  Grassy  Cabin," 
upon  the  death  of  John  Joseph  Sloan,  descended  to  his  brothers  and 
sister,  before  mentioned ;  and  the  plaintiff  is  not  entitled  to  recover. 
The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ma- 
ryland, and  was  argued  by  counsel.  On  consideration  whereof,  it 
is  now  here  ordered  and  adjudged  by  this  Court,  that  the  judgment 
of  the  said  Circuit  Court,  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs. 
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Samuel  Sfrioo^  Appellant,  vs.  The  Bank  of  Mount  Pleasant, 

Appellee. 

f 

The  prindplefl  decided  in  the  case  of  Spiigg  m.  The  Bank  of  Mount  Pleasant,  reported 
in  10  Peters,  257,  examined  and  affirmed. 

It  if  equally  well  settled  in  Coarts  of  Equity,  as  well  as  in  Courts  of  law,  as  a  rule  of  evi- 
dence, that  parol  evidence  is  inadmissible  to  contradict,  or  substantially  vary  the  legal 
import  of  a  written  agreement  And  this  is  founded  on  the  soundest  principles  of  rea- 
son and  policy,  as  well  as  authority.  The  case  of  Hunt  m.  Rousmanier,  8  Wheat 
211,  cited. 

Extending  the  time  of  payment  of  a  bond,  and  a  mere  delay  in  enforcing  it,  will  not  dis- 
charge a  surety ;  unless  some  agreement  has  been  made  injurious  to  the  interest  of  the 


It  is  a  sound  and  well  settled  principle  of  law,  that  sureties  are  not  to  be  made  liable 
beyond  their  contract;  and  any  agreement  with  the  creditor,  which  varies  essentially  the 
terms  of  the  contract,  without  the  assent  of  the  surety,  will  discharge  him  from  respon- 
ability.  But  this  principle  cannot  apply  where  the  surety  has  by  his  own  act  ez- 
changed  his  character  of  surety,  for  that  of  principal ;  and  then  applies  to  a  Court  of 
Equity  to  reinstate  him  to  his  character  of  surety,  in  violation  of  his  own  express 
contract 

Courts  of  Equity  will  permit  independent  agreements  which  go  to  show  a  deed  on  its  lace 
absolute,  was  mtended  only  as  a  mortgage,  to  be  set  up  against  the  express  terms  of  the 
deed,  only  on  the  ground  of  fraud.  Considering  it  a  fraudulent  attempt  in  the 
mortgagee,  contraiy  to  his  own  express  agreement,  to  convert  a  mortgage  into  an  absc^ 
lute  deed.  And  it  is  equally  a  fraud  on  the  part  of  a  debtor,  to  attempt  to  convert  his 
contract  as  principal,  into  that  of  a  snre^  only. 

ON  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Ohio. 

This  case  was  brought  before  the  Court  at  January  term,  1836, 
on  a  writ  of  error,  prosecuted  by  the  present  appellant,  seeking 
to  reverse  the  judgment  of  the  Circuit  Court  in  an  action  insti- 
tuted against  him  on  a  joint  and  several  bond,  under  seal,  made 
by  him  and  others,  to  the  Bank  of  Mount  Pleasant,  for  the  payment 
of  a  sum  of  money  stated  in  the  bond,  to  the  bank,  upon  which 
obligation  the  bank  had  loaned  the  sum  of  twenty-one  hundred 
dollars,  and  had  paid  the  same  to  Peter  Yamall  and  Company,  one 
of  the  co-joint,  and  several  obligors.  The  bank,  after  the  loan,  had 
continued  to  renew  it  for  some  years ;  the  discount  and  interest  on 
the  same  having  been  paid  to  the  bank  every  sixty  days ;  until, 
when  P.eter  Yarnall  and  Company,  having  been  insolvent,  suit  was 
brought  on  the  obligation,  against  Samuel  Sprigg,  and  a  judgment 
obtained  against  him  for  the  amount  of  the  obligation. 

The  object  of  the  writ  of  error  was  to  have  the  judgment  of 
the  Circuit  Court  reversed,  on  the  ground  that  the  indulgence  for 
the  payment  of  the  debt  had  been  given  to  Peter  Yarnall  and 
Company,  without  the  privity  or  knowledge  of  the  plaintiff  in 
error ;  that  he  was  only  a  surety  in  the  obligation,  which  was,  he 
alleged,  known  to  the  bank ;  and  he  was  dischai^ed  from  ^e  liabUity 
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for  the  debt  to  the  bank.  These  allegations  were  denied  by  the 
Bank  of  Mount  Pleasant. 

The  Court  in  that  case  held  that  all  were  principals  in  the  obli- 
gation, and  were  equally  and  fully  bound  to  tlie  payment  of  the 
debt ;  and  the  continuaition  of  the  loan  on  the  bond,  whether  the 
same  was  to  one  or  all  the  obligors  did  not  impair  the  claim  of  the 
bank  to  recover  from  all  and  each  of  them.  The  judgment  of  the 
Circuit  Court  of  Ohio  was  affirmed.     10  Peters,  257. 

In  December  1838,  the  appellant  in  this  case,  Samuel  Sprigg, 
filed  a  bill  in  the  Circuit  Court  of  Ohio,  praying  to  have  the  judg- 
ment which  had  been  affirmed  in  the  Supreme  Court,  perpetually 
enjoined ;  on  the  ground  that  all  the  parties  to  the  bond  held  by 
the  bank,  except  Peter  Yamall  and  Company,  were  sureties  for  the 
loan  made  on  the  bond ;  and  that  the  bank,  on  the  maturity  of  the 
bond,  having  re-discounted  it  from  time  to  time,  at  the  request 
of  Yarnall  and  Company,  without  the  consent  of  the  sureties,  they, 
the  complainant  being  one,  were  discharged. 

The  Circuit  Court,  after  the  testimony  of  many  witnesses  had 
been  taken,  and  a  full  hearing,  refused  the  injunction ;  and  ordered 
the  bill  to  be  dismissed:  and  from  this  decree  the  complainant 
prosecuted  this  appeal. 

The  counsel  for  the  appellant  contended,  that  his  case  is  made 
out  as  stated  in  the  bill,  and  referred  the  Court  to  the  depositions, 
and  particularly  to  the  letters  of  Yarnall  to  the  bank,  and  the  ac- 
count of  the  bank  with  Yarnall  and  Company,  taken  from  the  bank 
books.  He  contended,  that  there  is  no  estoppel  in  equity,  especially 
as  a  rule  of  evidence,  though  there  may  be  some  cases  in  its  popular 
sense,  as  a  broad  rule  of  right. 

He  contended,  that  though  the  sureties  made  themselves  prin- 
cipals to  pay  in  sixty  days,  yet  they  are  not  principals  without  their 
consent,  as  long  as  the  bank  might  choose  to  renew  the  loan. 

He  contended,  that  if  he  has  made  a  case  which  would  entitle 
him  to  relief,  supposing  the  words  <'as  principals''  were  not  in  the 
obligation,  that  then  he  is  entitled  to  the  relief  he  seeks,  notwith- 
standing the  insertion  of  these  words,  **  as  principals."  He  con- 
tended, that  the  existence  of  the  words  ^  as  principals,''  in  the  bond, 
does  not  deprive  him  of  that  equity  which  the  like  conduct  of  the 
bank  would  give  him  in  the  common  case  of  a  joint  and  several 
obligation.  The  plaintiff  also  contended,  that  to  so  give  time  and 
enter  into  new  agreements,  without  the  surety's  assent,  is,  though 
none  may  have  been  intended,  a  fraud  upon  him,  notwithstanding 
the  insertion  of  the  words  <<as  principals,"  when  the  bank  kne^ 
that  the  discount  was  for  the  sole  benefit  of  Yarnall  and  Company. 

He  further  insisted,  that  the  insertion  of  the  words  <<  as  princi- 
pals," when  the  bank  knew  the  true  relations  of  the  parties,  did  not 
give  the  bank  the  right  to  renew  the  loan,  to  make  new  agreements, 
or  to  give  further  day  of  payment  at  its  pleasure,  without  the  assent 
of  the  sureties.    That  if  the  defendants  intended  to  gain  such  a 
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power  or  advantage,  fair  dealing  required  them  to  ask  or  demand  it 
fVom  the  sureties  in  a  plain  wa^,  as  by  a  direct  insertion  of  such  a 
power  in  the  obligation :  a  practice  which  this  same  bank  has  long 
since  adopted.  And  that  the  decree  of  the  Court  below  ought  to  be 
reversed,  and  one  entered,  perpetuating  the  injunction,  with  costs. 

The  counsel  for  the  appellee  contended,  that  the  appellant,  having 
acknowledged  himself  in  the  bond  to  be  a  principal  debtor,  is  estop- 
ped from  alleging  that  he  is  only  a  surety,  as  between  him  and  t^  y 
appellee.  Also,  that  the  testimony  excepted  to  is  entirely  inadqUr> 
sible,  so  far  as  it  is  sought  by  the  same  to  contradict,  &c.,  the  ht0id ; 
there  being  no  allegation  in  the  bill,  or  proof,  that  there  waiT'any 
fraud,  surprise,  or  mistake,  in  the  making  or  executing  the  same. 
Also,  that  the  appellant,  upon  his  own  showing,  admitting  all 
in  his  bill  stated  to  be  true,  is  not  entitled  to  the  relief  prayed  for. 
And  that,  as  the  appellant  was  letccustomed  to  transact  business  with 
the  bank,  and  as  the  payment  of  the  bond  was  deferred  according 
to  her  usages,  he  is  bound  by  those  usages;  such  usages,  under  such 
circumstances,  forming  a  part  of  the  bond  or  contract. 

Also,  that  the  appellant  has  legally  and  equitably  waived  all  his 
rights  as  surety,  if  he  were  such,  by  acknowledging  himself  to  be  a 
principal  debtor,  and  so  contracting  with  the  bank;  and  has  thereby 
at  least  authorized  the  bank  to  treat  him  according  to  the  character 
voluntarily  assumed  by  him,  until  such  time  as  he  might  give  notice 
that  he  was  but  a  surety,  and  require  the  bank  to  prosecute  the  col* 
lection  of  the  bond.  And  that  the  Court  ought  not  to  permit  the 
appellant  to  disclaim  the  character  of  a  principal  debtor,  and  thereby 
violate  his  contract  and  good  faith,  and  thus  perpetrate  a  fraud  upon 
the  appellee.  And  that  the  appellant  has  failed,  even  if  the  testi- 
mony is  admissible,  to  sustain  by  proof  the  material  allegations  of  - 
his  bill. 

The  appellee  also  contended,  that  the  bank  is  entitled  to  a  decree, 
and  that  decree  should  include,  if  the  injunction  in  this  case  should 
be  dissolved,  damages,  according  to  the  statutes  of  Ohio,  which  may 
be  recognised  as  rules,  &c.,  by  this  Court ;  and  which  require  the 
Courts  of  that  state,  on  the  dissolution  of  an  injunction  to  stay  the 
collection  of  money,  to  render  a  decree  for  ten  per  cent  damages  on 
the  amount  due,  in  favour  of  the  defendants :  and  if  an""  appfud 
should  be  taken  to  a  superior  Court,  and  the  injunction  there  dis- 
solved, that  court  is  required  to  render  a  decree  for  fifteen  per  cent 
damages. 

The  case  was  submitted  to  the  Court,  on  printed  arguments,  by 
Mr.  Jacob  and  Mr.  Webster,  for  the  appellant ;  and  by  Mr.  Alexan* 
der,  for  the  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court 
This  case  comes  up  on  appeal  from  the  Circuit  Coort  of  the  United 
States  for  the  District  of  Ohio.    The  appellant  filed  his  bill  on  dM 
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equity  side  of  the  Coart  for  an  injunction,  to  enjoin  all  further  pro- 
ceedings on  a  judgment  recovered  against  him  by  the  appellees,  on 
the  law  side  of  the  Court.  The  judgment  was  founded  upon  the 
same  single  bill  now  in  question,  and  is  as  follows  : 

«  $2,100 :  Enow  all  men  by  these  presents,  we  Peter  Yarnall  & 
Co.,  Samuel  Sprigg,  Richard  Simms,  Alexander  Mitchell,  and  Z. 
Jacobs,  as  principals,  are  jointly  and  severally  held  and  firmly  bound 
tOvthe  President,  Directors,  and  Company  of  the  Bank  of  Mount 
.^itfl^nt,  for  the  use  of  the  Bank  of  Mount  Pleasant,  in  the  just 
andcifull  sum  of  twenty-one  hundred  dollars,  lawful  money  of  the 
United  States,  to  the  payment  of  which  said  sum,  well  and  truly 
to  be  made,  to  the  said  President,  Directors,  and  Company,  for  the 
use  aforesaid,  within  sixty  days  from  the  date  hereof,  we  jointly  and 
severally  bind  ourselves,  our  heirs,  &c.,  firmly  by  these  presents, 
signed  with  our  hands  and  sealed  with  our  seals,  this  twentieth  day 
of  February,  A.D.  1826. 

Peter  Yarnall  &  Co.,  [seal.] 
Sam.  Sfriog,  [seal.] 

RiCHD.  SiMMS,  [seal.] 

Alex.  Mitchell,  [seal.] 

Z.  Jacobs,  [seal.]" 

^  Signed  and  delivered  in  presence  of 

The  judgment  at  law  came  before  this  Court  on  a  writ  of  error, 
and  is  reported  in  10  Peters,  257.  There  were  in  that  case  various 
pleas  interposed,  setting  forth,  substantially,  that  this  bill  was  exe- 
cuted by  the  obligors,  to  be  discounted  at  the  bank ;  and  that  the 
defendant,  Samuel  Sprigg,  was  surety  only  for  Peter  Yarnall  and 
Company,  who  had  executed  the  bill  with  him ;  and  that  the  bank 
had,  by  renewing  or  continuing  the  discount,  after  the  time  first 
limited  for  the  payment  of  the  same,  discharged  the  sureties. 

The  pleadings  in  the  suit  were  very  voluminous,  and  terminated 
in  demurrers.  The  judgment  of  the  Circuit  Court  was  affirmed  in 
this  Court ;  and  the  decision  turned  upon  the  point,  that  the  defend 
ant  and  all  the  other  obligors  had,  by  the  express  terms  of  the  obli 
gation,  bound  themselves  as  principals,  and  were  thereby  estopped 
from  setting  themselves  up  as  sureties  for  Yarnall  and  Company, 
and  claiming  to  be  discharged  by  reason  of  the  extended  cremt 
given  to  Yarnall  and  Company:  and  the  present  bill  was  filed  on 
die  equity  side  of  the  Court,  and  relying  substantially  on  the  same 
ground  for  relief  against  that  judgment.  The  bill  states  that  Peter 
Yarnall  and  Samuel  Mitchell  were  doing  business  as  partners,  under 
the  firm  of  Peter  Yarnall  and  Company ;  and  that  the  appellees 
were  a  banking  company,  doing  business  as  a  bank  in  the  town  of 
Mount  Pleasant  That  about  the  20th  of  February,  in  the  year 
1826,  the  said  Peter  Yarnall  and  Company  borrowed  from  the  bank 
two  thousand  one  hundred  dollars,  and  the  single  bill  now  in  ques- 
tion was  executed,  and  discounted  at  the  bank  in  the  usual  course 
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of  business.  That  at  the  time  of  the  loan,  the  bank  knew  that 
Peter  Yarnall  and  Company  were  the  principals,  and  so  received, 
and  accepted,  and  treated  them ;  and  that  the  other  obligors  were 
their  sureties,  notwithstanding  the  form  of  the  obligation.  That 
when  the  said  obligation  became  due,  to  wit,  on  the  21st  of  April, 
1826,  the  bank,  on  receiving  twenty-two  dollars  and  forty  cents, 
paid  by  Peter  Yarnall  and  Company,  for  the  discount  for  sixty  days, 
without  the  knowledge  or  consent  of  the  sureties,  gave  a  further 
credit  and  time  of  payment  for  sixty  days.  That  the  bank,  at  each 
consecutive  day  of  discount  and  payment  of  interest  in  advance, 
extended  the  payment  of  said  bill  in  like  manner,  until  September 
or  October,  1828;  until  after  the  failure  and  insolvency  of  the  said 
Peter  Yarnall  and  Company,  which  happened  about  that  time. 
That  between  the  time  the  said  obligation  first  became  due,  and  the 
day  when  Yarnall  and  Company  failed,  the  bank,  or  the  said  appel- 
lant and  his  co-sureties,  could  have  collected  and  realized  the  money 
secured  by  the  said  obligation.  And  that  if  the  bank  had  not  re- 
newed said  loan,  and  given  new  and  further  time  of  payment,  the 
obligation  could  have  been  collected  from  the  said  Peter  Yarnall 
and  Company.  And  the  bill  then  charges,  that  the  bank,  contriving 
and  intending  to  impose  upon  the  appellant  a  loss  which  has  occur- 
red to  him  in  consequence  of  a  confidence  and  bargain  made  by  them- 
selves with  the  said  Yarnall  and  Company,  and  in  fraud  of  the  said 
appellant  and  his  co-sureties;  if  at  the  time  of  bestowing  such  con- 
fidence and  making  such  bargains,  it  was  intended  to  hold  the  ap- 
pellant and  his  co-sureties  liable,  and  more  particularly  in  fraud  of 
the  appellant  and  his  co-sureties,  if  such  confidence  and  contract 
with  the  said  Yarnall  and  Company  was,  at  the  time  of  making  the 
same,  a  mere  personal  confidence  and  contract  with  the  said  Yar- 
nall and  Company.  The  bill  then  sets  out  the  proceedings  at  law, 
upon  which  a  judgment  has  been  recovered ;  and  praying  a  perpe- 
tual injunction  against  further  proceedings  upon  the  judgment  and 
execution. 

The  bank  in  their  answer  admit  the  discount  of  the  single  bill ;  and 
allege  that  it  was  so  discounted  at  the  request  of  the  obligors,  and 
the  proceeds  paid  to  Alexander  Mitchel,  one  of  the  obligors.  They 
positively  deny  having  any  knowledge  of  any  transaction  in  relation 
to  said' obligation,  until  it  was  presented  to  them  for  discount;  or  that 
.  they  had  any  knowledge  of  the  relation  in  which  said  obligors  stood 
to  one  another;  or  that  they  knew  that  the  proceeds  of  the  obliga- 
t  ion  was  obtained  for  the  exclusive  benefit  of  the  said  Peter  Yarnall  and 
Company ;  or  that  they  were  the  principal  debtors  in  said  obligations. 
They  deny  that  they  received,  accepted,  and  treated  them  as  the 
principal  debtors ;  and  they  aver  that  the  appellant  and  all  the  othci 
obligors  were  principal  debtors,  and  so  contracted  with  and  bound 
themselves  to  the  bank ;  as  will  appear  by  reference  to  the  said  single 
bill.  And  they  further  aver,  that  if  was  on  the  faith  of  this  agree- 
ment alone,  that  they  discounted  the  obligation :  and  that,  had  not  the 
obligors  contracted  and  bound  themselves  as  principals,  let  the  rela- 
VoL  XIV.— S 
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tions  among  themselves  be  what  it  might,  they  would  not  have  dis- 
counted the  single  bill:  and  that  this  agreement  was  made  with 
full  knowledge  and  fair  understanding  of  the  fact,  and  of  the  purport 
of  the  provision  in  said  obligation.  And  they  aver,  that  the  appel- 
lant, having  bound  himself  as  a  principal  debtor  to  the  defendants, 
he  is  estopped  from  now  alleging  that  he  is  only  a  surety.  They 
deny  that  they  ever  gave  the  said  Yarnall  and  Company  the  further 
credit  and  time  of  payment  as  claimed  in  the  bill  or  otherwise. 
They  admit  they  used  great  lenity  towards  the  obligors,  in  not  re- 
quiring payment,  promptly,  when  due ;  but  aver  that  they  did  so, 
because  they  had  confidence  in  the  honesty,  integrity,  and  solvency 
of  the  obligors,  and  considering  them  all  as  principal  debtors.  They 
admit  the  proceedings  at  law  as  set  forth  in  the  bill ;  and  deny  all 
manner  of  unlawful  confederacy;  and  claim  the  same  benefit  of  this 
defence,  as  though  they  had  demurred  to  the  bill.  To  this  answer, 
there  is  a  general  replication:  and  the  cause  having  been  heard 
upon  the  bill,  answer,  replication,  exhibits,  and  testimony ;  it  was 
adjudged  and  decreed,  that  the  complainant  in  the  Court  below  was 
not  entitled  to  the  relief  prayed  in  the  bill.  Whereupon,  the  in- 
junction which  had  been  allowed  was  dissolved,  and  the  bill  dis- 
missed. 

When  this  case  was  before  the  Court  on  the  writ  of  error,  the 
effect  and  operation  of  the  words,  <«as  principals,"  contained  in  the 
single  bill  discounted  at  the  bank,  were  fully  considered ;  and  it  was 
decided,  that  they  operated  as  an  estoppel,  and  precluded  the  de- 
fendants from  goiifg  into  evidence  to  show  that  he  was  only  surety 
in  the  single  bill.  And  unless  it  shall  be  found  that  a  different  prin- 
ciple prevails  in  a  Court  of  Equity,  the  same  result  must  follow  upon 
the  present  appeal. 

It  is  said,  however,  on  the  part  of  the  appellant,  that  there  are  no 
technical  estoppels  in  a  Court  of  Equity.  This  may  be  admitted ; 
but  it  will  not  affect  the  present  question.  For  it  is  equally  well 
settled,  as  a  rule  of  evidence,  in  Courts  of  Equity  as  well  as  in  Courts 
of  law,  that  parol  evidence  is  inadmissible  to  contradict  or  substan- 
tially vary  the  legal  import  of  a  written  agreement.  And  this  rule 
is  founded  on  the  soundest  principles  of  reason  and  policy,  as  well 
as  on  authority.  This  doctrine  is  fully  recognised  by  this  Court  in 
the  case  of  Hunt  vs.  Rousmanier,  8  Wheat.  211.  The  Court  say :  it 
is  a  general  rule,  that  an  agreement  in  writing,  or  an  instrument 
carrying  an  agreement  into  execution,  shall  not  be  varied  by  parol 
testimony,  stating  conversations  or  circumstances  anterior  to  the 
written  instrument;  that  this  rule  is  recognised  in  Courts  of  Equity, 
as  well  as  in  Courts  of  Law.  But  Courts  of  Equity  grant  relief,  in 
cases  of  fraud  and  mistake ;  which  cannot  be  obtained  in  Courts  of 
Law.  In  such  cases,  a  Court  of  E^quity  may  carry  the  intention  of 
the  parties  into  execution,  where  the  written  agreement  fails  to  ex- 
press that  intention.  This  authority  is  so  directly  in  point,  that  it 
cannot  be  necessary  to  refer  to  any  other.  But  the  principle  will 
be  found  in  accordance  with  the  highest  authority,  both  in  this  coun 
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try  and  in  the  English  Chancery.  1  Johns.  C.  R.  429.  6  Vesey,  328, 
and  note. 

The  bill  does  not  charge  that  the  words,  "as  principals,"  were  in- 
serted in  the  obligation  by  mistake,  or  under  any  misapprehension, 
on  the  part  of  the  appellant,  of  their  import  and  effect.  But  on  the 
contrary ;  the  bill  states  that  the  loan  was  made  by  the  bank  to  Peter 
Yamall  and  Company,  in  the  usual  way  of  making  loans  at  that 
bank.  From  which  it  is  fairly  to  be  inferred,  that  this  obligation 
was,  in  form,  according  to  the  usage  of  the  bank;  with  which  usage, 
the  obligors  must  be  presumed  to  have  been  conusant.  Nor  is 
there  any  direct  charge  of  fraud  on  the  part  of  the  bank;  but  it 
seems  to  be  stated,  as  matter  of  inference  fram  the  allegation,  that 
the  loan  was  for  the  sole  benefit  of  Yamall  and  Company,  and  that 
known  to  the  bank.  But  whatever  the  charge  may  be,  it  is  denied 
in  the  answer,  and  is  entirely  unsupported  by  the  testimony.  The 
charge  of  fraud  rests  altogether  upon  the  allegations  that  the  appel- 
lant was  only  a  surety  in  the  single  bill,  and  that  was  known  to  the 
bank.  .All  the  parol  evidence  on  these  points  seems  to  have  been 
admitted ;  although  objected  to,  on  the  part  of  the  bank,  as  inadmis- 
sible, on  the  ground  that  it  contradicted  the  written  instrument.  The 
ruling  of  the  Court  on  this  objection  does  not  appear  upon  the  record. 
But  if  the  evidence  was  admitted,  the  appellant  has  no  ground  of 
complaint.  It  was  his  own  evidence.  And  all  that  this  evidence 
established,  was  the  simple  fact,  that  the  appellant  was  only  surety 
for  Yamall  and  Company.  But  that  can  have  no  influence  against 
his  direct  admission  in  the  obligation,  that  he  was  a  principal ;  and 
there  being  no  pretence  of  mistake  or  surprise,  there  can  be  but  one 
meaning  attached  to  this  admission ;  which  is,  that  as  between  the 
obligors  and  the  bank,  all  were  principals,  whatever  might  be  their 
relation  between  themselves.  They  had  undoubtedly  a  right  to 
waive  their  character  and  legal  protection  as  sureties,  and  assume 
the  character  of  principals.  This  admission  in  the  obligation  must 
have  been  for  some  purpose ;  and  none  can  be  reasonably  assigned, 
except  that  it  was  intended  to  place  all  the  obligors  upon  the  same 
footing,  with  respect  to  their  liability  to  the  bank. 

The  evidence  did  not  support  the  allegation  that  the  bank  had 
made  any  agreement  to  extend  the  loan  or  time  of  payment,  other 
than  continuing  the  discount,  in  the  ordinary  course  of  busuiess  at 
the  bank.  The  form  of  the  obligation  dispensed  with  the  necessity 
of  giving  any  notice  to  the  appellant,  even  considering  him  in  the 
character  of  a  surety ;  and  extending  the  time  of  payment,  and  a 
mere  delay  in  enforcing  it  will  not  discharge  a  surety,  unless  some 
agreement  has  been  made  injurious  to  the  interest  of  the  surety ; 
nothing  of  which  appears  to  have  been  done  in  this  case.  9  Wheat. 
720.  12  Wheat.  554.  The  cashier  of  the  bank  denies  that  he  ever 
made  any  contract  with  Yamall  and  Company,  for  the  extension  of 
the  payment  of  the  obligation  discounted  at  the  bank,  on  the  20th 
of  February,  1826,  for  Peter  Yarnall  and  Company,  and  others ; 
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(referring  to  the  single  bill  in  question,)  after  the  same  became  due, 
for  sixty  days,  or  any  other  period :  but  discounted  the  same  ac- 
cording to  the  custom  of  the  bank;  but  the  time  or  indulgence 
given  was  merely  at  the  will  of  the  bank.  That  he  could  not  make 
any  contract  for  the  extension  of  payment,  according  to  the  rules  of 
che  bank,  without  an  order  from  the  board  of  directors ;  and  that, 
on  an  examination  of  the  minute  book,  he  found  no  such  order ; 
where,  if  it  had  been  made,  it  would  appear :  and  the  inference  at- 
tempted to  be  drawn,  that  Yamall  and  Company  were  considered 
and  accepted  by  the  bank  as  the  principal  debtors,  because  the  ac- 
count kept  at  the  bank  of  this  loan  was  in  his  name  alone,  was  done 
away,  and  fully  explained  by  the  testimony  of  the  cashier  as  to  the 
custom  of  the  bank,  that  the  account  is  always  kept  with  the  first 
signer,  unless  otherwise  especially  authorized  and  directed.  But,  ad- 
mitting that  the  bank  knew  that  Yamall  and  Company  were  the 
principal  debtors,  this  would  not  exonerate  the  other  obligors  from 
their  responsibility  as  principals,  in  violation  of  their  express  con- 
tract If  Yarnall  and  Company  were  of  doubtful  credit,  jt  might 
have  been  the  very  reason  why  the  bank  required  all  the  obligors 
to  bind  themselves  as  principals. 

It  is  no  doubt  a  sound  and  well-settled  principle,  that  sureties  are 
not  to  be  made  responsible  beyond  their  contract ;  and  any  agree- 
ment with  the  creditor,  which  varies  essentially  the  terms  of  the 
contract,  without  the  assent  of  the  surety,  will  discharge  him  from 
his  responsibility.  But  this  principle  cannot  apply  where  the  surety 
has,  by  his  own  act,  exchanged  his  character  of  surety  for  that  of  prin- 
cipal ;  and  then  applies  to  a  Court  of  Equity  to  reinstate  him  to  his 
character  of  surety,  in  violation  of  his  own  express  contract  This 
would  be  sanctioning  a  fraud  upon  the  creditor.  This  case  has  been 
likened  at  the  bar  to  that  of  a  deed,  absolute  in  its  &ce,  but  which^  by 
an  independent  agreement  between  the  parties,  was  intended  only 
as  a  mortgage.  Courts  of  Equity  will  permit  such  agreements  to 
be  set  up  against  the  express  terms  of  the  deed,  only  on  the  ground 
of  fraud;  considering  it  a  fraudulent  attempt  in  the  mortgagee,  con- 
trary to  his  own  express  agreement,  to  convert  a  mortgage  into  an 
absolute  deed.  And  it  is  equally  a  fraud  on  the  part  of  a  debtor,  to 
attempt  to  convert  his  contract  as  principal  into  that  of  surety  only. 

No  attempt  has  been  made  in  the  present  case  to  show  that  the 
bank  had  made  any  agreement  with  the  appellant,  that  he  should 
be  considered  and  treated  as  a  surety  only ;  contrary  to  the  express 
terms  of  his  contract  to  be  bound  as  a  principal.  If  any  such  agree- 
ment had  been  shown,  the  analogy  to  the  case  put  of  ^  mortgage, 
might  hold. 

The  allegation,  that  the  neglect  of  the  bank  to  prosecute  Yamall 
and  Company  has,  by  their  insolvency,  thrown  the  loss  of  the  debt 
upon  the  sureties,  might  be  of  some  weight  if  any  measures  had 
been  taken  by  them  to  expedite  the  collection  of  the  debt  from  Yar- 
nall and  Company,  or  no  longer  to  continue  the  discount  of  the 
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obligation.    But  no  such  measures  appear  to  have  been  taken ;  and 
their  solvency  must  be  at  the  risk  of  the  sureties,  who  have,  by  their 
express  contract,  assumed  the  character  of  principals. 
The  decree  of  the  Circuit  Court  is  accordingly  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ohio, 
and  was  argued  by  counseL  On  consideration  whereof,  it  is  or- 
dered and  decreed  by  this  Court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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The  State  of  Rhode  Island  and  Pbovidence  Plant ations. 
Complainant,  vs.  The  State  of  Massachusetts,  De- 
fendant.* 

By  a  rule  of  the  Supreme  Court,  the  practice  of  the  English  Courts  of  Chancery  is  the 
practice  in  the  Courts  of  Equity  of  the  United  States.  In  England  the  party  who  puts 
in  a  plea,  which  is  the  suhject  of  discussion,  has  the  right  to  begin  and  ofMadude  the 
argument  The  same  rule  should  preyail  in  the  Courts  of  the  United  Stales,  in  Chan- 
ceiy  cases. 

In  a  case  in  which  two  sovereign  states  of  the  United  States  are  litigating  a  question  of 
boundary  between  them,  in  the  Supreme  Court  of  the  United  States,  the  Court  have 
decided,  that  the  rules  and  practice  of  the  Court  of  Chancery  should,  substantially,  govern 
in  conducting  the  suit  to  a  final  issue.  12  Peters,  735 — 739.  The  Court,  on  re-exa- 
mining the  subject,  are  fully  satisfied  with  the  decision. 

In  a  controversy  where  two  sovereion  states  are  contesting  the  boundary  between  them,  it 
is  the  duty  of  the  Court  to  moula  the  rules  of  Chancery  practice  and  pleading  in  such  a 
manner  as  to  bring  the  case  to  a  final  hearing  on  ita  merits.  It  is  too  important  in  ita 
character,  and  the  interesta  concerned  too  great,  to  be  decided  upon  the  mere  technical 
principles  of  Chancery  pleading. 

In  ordinary  cases  between  individuals,  the  Court  of  Chancery  has  always  exercised  sn 
equitable  discretion  in  relation  to  ita  rules  of  pleading,  whenever  it  has  bem  found  neces- 
sary to  do  so  for  the  purposes  of  justice.  In  a  case  in  which  two  sovereign  states  are 
contesting  a  question  of  boundary,  the  most  liberal  principles  of  practice  and  plesding 
ought,  unquestionably,  to  be  adopted,  in  order  to  enable  both  parties  to  present  their 
respective  claims  in  their  full  strength.  If  a  plea  put  in  by  the  defendant  may  in  any 
degree  embarrsss  the  complainant  in  bringing  out  the  proofii  of  his  claim  on  which  he 
reUes,  the  case  ought  not  to  be  disposed  of  on  such  an  issue.  Undoubtedly,  the  de- 
fendant must  have  the  full  benefit  of  the  defence  which  the  plea  discloses,  but,  at  the 
same  time,  the  proceedings  ought  to  be  so  ordered  as  to  give  the  complainant  a  full  hear- 
ing on  the  whole  of  his  case. 

According  to  the  rules  of  pleading  in  the  Chancery  Courts,  if  the  plea  is  unexceptionable 
in  ita  form  and  character,  the  complainant  must  either  set  it  down  for  argument,  or  he 
must  reply  to  it,  and  put  in  issue  the  facte  relied  on  in  the  plea.  If  he  electa  to  proceed 
in  the  manner  first  mentioned,  and  seta  down  the  plea  for  argument,  he  then  admita  the 
truth  of  all  the  fiicta  stated  in  the  plea,  and  merely  denies  their  sufficiency  in  point  of 
law  to  prevent  the  recovery.  If,  on  the  other  hand,  he  replies  to  the  plea,  and  denies 
the  truth  of  the  fecta  therein  stated,  he  admita  that  if  the  particular  facta  stated  in  the 
plea  are  true,  they  are  then  sufficient  in  law  to  bar  his  recovery ;  and  if  they  are  proved 
to  be  true,  the  bill  must  be  dismissed,  without  a  reference  to  the  equity  arising  from  any 
other  &cto  stated  in  the  bill. 

If  a  plea  upon  argument  is  ruled  to  be  sufficient  in  law  to  bar  the  recovery  of  the  com- 
plainant, the  Court  of  Chancery  would,  according  to  ita  uniform  practice,  allow  him  to 
amend,  and  put  in  issue,  by  a  proper  replication,  the  truth  of  the  &cto  stated  in  the  plea. 
But  in  either  case  the  controversy  would  turn  altogether  upon  the  fiicta  stated  in  the 
plea,  if  the  plea  is  permitted  to  stand.  It  is  the  strict  and  technical  character  of  thoee 
rules  of  pleading,  and  the  danger  of  injustice  often  arisuig  from  them,  which  has  given 
rise  to  the  equitable  discretion  always  exerdsed  by  the  Courto  of  Chancery  in  relation 
to  pleas.  In  many  cases,  when  thi^  are  not  overruled,  the  Court  will  not  permit  them 
to  have  the  full  effect  of  a  plea;  and  will,  in  some  cases,  leave  to  the  defendant  the 
benefit  of  it  at  the  hearing :  and,  in  others,  will  order  it  to  stand  for  an  answer,  as,  in  the 
judgment  of  the  Court,  may  best  subserve  the  purposes  of  justice. 

The  state  of  Rhode  Uland,  in  a  bill  against  the  state  of  MassachusettB,  for  the  settiement 
of  the  boundary  between  the  states,  had  set  forth  certain  fiu^  on  whidi  she  relied  in 
support  of  her  daim  for  the  decision  of  the  Supreme  Court,  that  the  boundary  claimed 
by  tile  state  of  Massachusetta  was  not  the  true  line  of  division  between  the  states,  ao* 


*  Mr.  Justice  Stobt  did  not  sit  in  this  case. 
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cording  to  their  raapectiTe  charten.  To  thia  bill,  the  state  of  Maatachuaetta  pot  m  a 
plea  and  anawer ;  which  the  counael  for  the  atate  of  Rhode  Island  deemed  to  be  insuf- 
ficient On  a  question,  whether  the  plea  and  answer  were  insufficient,  the  Court  held ; 
that  aa,  if  the  Court  proceeded  to  dedde  the  case  upon  the  plea,  it  must  aasume  without 
any  proof  on  either  ude,  that  the  facts  stated  in  the  plea  are  correctly  stated,  and  incor- 
rectly set  forth  in  the  bill,  then  it  would  be  deciding  the  case  upon  audi  an  issue  aa  would 
strike  out  the  veiy  gist  of  the  complainant's  case ;  and  exclude  the  facts  upon  which  the 
whole  equity  ia  founded,  if  the  complainant  has  any.  The  Court  held,  that  it  would 
bo  unjust  to  the  complainant  not  to  give  an  opportunity  of  being  heard  according  to  the 
real  atate  of  the  caae,  between  the  partiea ;  aiid  to  shut  out  from  considention  the  many 
fecta  on  which  he  relies  to  maintain  his  suit. 

It  is  a  general  rule,  that  a  plea  ought  not  to  contain  more  defences  than  one.  Various 
fiicti  can  never  be  pleaded  in  one  plea ;  unless  they  are  all  conducive  to  the  single  point 
on  which  the  defendant  means  to  rest  his  defence. 

The  plea  of  the  atate  of  Maasachuaetta,  after  aetting  forth  varioua  proceedings  whidi  'pre- 
ceded and  followed  the  execution  of  certain  agreements  with  Rhode  Island,  conducing 
to  show  the  obligatory  and  conclusive  effect  of  those  agreements  upon  both  states,  as  an 
accord  and  compromise  of  a  disputed  right ;  proceeded  to  aver  that  Massachusetts  had 
occupied  and  exerciaed  jurisdiction  and  sovereignty,  according  to  the  agreement,  to  this 
present  time :  and  then  aets  up  as  a  defence,  that  the  state  of  Massachusetts  had  occu- 
pied and  exercised  jurisdiction  over  the  territory  from  that  time  up  to  the  present  The 
defendants  then  plead  the  agreements  of  1710  and  1718,  and  unmolested  possession 
from  that  time,  in  bar  to  the  whole  bill  of  the  complainant  The  Court  held,  that  this 
plea  IS  twofold:  1.  An  accord  and  compromise  of  a  disputed  right  2.  Prescription,  or 
an  unmolested  possession  from  the  time  of  the  agreement  These  two  defences  are  en- 
tirely distinct  and  separate;  and  depend  upon  different  principles.  Here  are  two  defences 
in  the  same  plea,  contrary  to  the  established  rules  of  pleading.  The  accord  and  con>- 
promise,  and  the  title  by  prescription  united  in  this  plea,  render  it  molti&rioua :  and 
it  ought  to  be  overruled  oa  this  account 

THIS  case  was  before  the  Court  at  January  term,  1838.  The 
state  of  Rhode  Island,  in  1832,  had  filed  a  bill  against  the  state  of 
Massachusetts,  for  the  settlement  of  the  boundary  between  the  two 
states ;  to  which  bill  Mr.  Webster,  at  January  term,  1834,  appeared 
for  the  defendant ;  and  on  his  motion,  the  cause  was  continued  until 
the  following  term,  when  a  plea  and  answer  were  filed  by  him,  as 
the  counsel  for  Massachusetts.  Before  January  term,  1837,  the 
state  of  Rhode  Island  filed  a  replication  to  the  plea  and  answer  of 
the  defendant ;  at  the  same  time  giving  notice  of  a  motion  to  with- 
draw the  same. 

At  January  term,  1838,  the  counsel  for  Massachusetts  moved  to 
dismiss  the  bill  filed  by  the  state  of  Rhode  Island,  on  the  ground 
that  the  Court  had  no  jurisdiction  of  the  cause. 

This  motion  was  argued  by  Mr.  Austin,  the  attorney  general 
pf  Massachusetts,  and  by  Mr.  Webster,  for  Massachusetts ;  and  by 
Mr.  Hazard  and  Mr.  Southard,  for  the  state  of  Rhode  Island :  and 
was  overruled.     12  Peters,  657. 

Afterwards,  at  the  same  term,  Mr.  Webster,  on  behalf  of  the 
state  of  Massachusetts,  as  her  attorney  and  counsel  in  Court,  moved 
for  leave  to  withdraw  the  plea  filed  in  the  case  on  the  part  of  Mas- 
sachusetts ;  and  also  the  appearance  which  had  been  entered  for  the 
state.  Mr.  Hazard  moved  for  leave  to  withdraw  the  general  repli- 
cation to  the  plea  of  the  defendant  in  bar,  and  to  amend  the  ori- 
ginal bill. 
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The  Courts  after  argnmenti  ordered,  that  if  the  counsel  on  behalf 
of  Massachusetts  shsdl  elect  to  withdraw  the  appearance  before 
entered,  that  leave  be  given  for  the  same ;  and  the  state  of  Rhode 
Island  may  proceed  ex  parte.  But,  if  the  appearance  be  not  with- 
drawn, that  then,  as  no  testimony  has  been  taken,  the  parties  be 
allowed  to  withdraw  or  amend  the  pleadings  under  such  order  as 
the  Court  may  hereafter  make.     12  Peters,  756. 

At  January  term,  1839,  Mr.  Southard,  on  behalf  of  the  state  of 
Rhode  Island,  stated,  that  the  bill  filed  by  the  state  had  been 
amended ;  and  moved  that  a  rule  be  granted  on  the  state  of  Massa- 
chusetts, to  answer  in  a  short  time,  so  that  the  cause  might  be  dis- 
posed of  during  the  term. 

The  Court,  the  bill  of  the  state  of  Rhode  Island  having  been 
amended  the  second  day  of  the  term,  ordered  that  the  state  of  Mas- 
sachusetts should  be  allowed  until  the  first  Monday  in  August  1839, 
to  elect  whether  the  state  will  withdraw  its  appearance,  pursuant  to 
the  leave  granted  at  January  term,  1838 ;  and  if  withdrawn  within 
that  time,  the  state  of  Rhode  Island  should  be,  thereupon,  at  liberty 
to  proceed  ex  parte.  If  the  appearance  of  the  state  of  Massachu- 
setts should  not  be  withdrawn  before  the  first  Monday  in  August 
1839,  the  state  to  answer  the  amended  bill  before  the  second  day 
of  January,  1840.    13  Peters,  23. 

The  amendments  made  by  the  complainants  in  the  bill  were,chieflyy 
the  insertion,  by  reference  to  reports  of  the  commissioners  of  the 
colony  of  Massachusetts  to  the  government  of  Massachusetts,  while 
a  colony,  on  the  13th  of  April,  1750,  and  on  the  21st  of  February, 
1792,  to  the  legislature  of  the  state  of  Massachusetts,  appointed  by 
an  act  of  the  commonwealth  of  Massachusetts,  passed  on  the  dth 
day  of  March,  1791,  ^^for  ascertaining  the  boundary  line  between 
this  commonwealth  and  the  state  of  Rhode  Island.'' 

The  report  of  April  1 3th,  1 750,  states,  that  the  commissioners  on  the 
part  of  the  colony  of  Massachusetts  met  the  gentlemen  appointed  on 
behalf  of  the  colony  of  Rhode  Island,  on  die  10th  of  April,  1750, 
^  and  spent  part  of  that  and  the  next  succeeding  day  in  debating  on 
said  affidr  with  those  gentlemen ;"  and  produced  the  agreement  of 
1710, 1711.  '^Sundry  plans,  &c  were  offered  to  run  and  review  with 
them  the  said  line,  but  they  refused  to*  go,  or  join  us  herein,  but 
insisted  on  our  going  with  them  to  a  certain  place  on  Charles  river, 
in  Wrentham,  from  which  they  a  few  months  since  measured  three 
miles  south,  and  then  extended  a  west  line  with  the  variation  west, 
to  the  west  bounds  of  that  colony^  as  they  claim  as  the  west  bounds 
of  that  colony,  as  they  informed  us ;  which  bounds  they  claim  as 
their  north  bounds ;  and  is  about  four  or  five  miles  northward  from 
Woodward  and  Saffrey's  station.''  The  report  also  states,  <<diat  on 
the  leturn  of  the  commissioners  to  the  place  of  meeting,  the  Rhode 
Iskand  commissioners  not  having  accompanied  the  Massachusetts 
conunissioners  to  the  station,  they  found  them  at  the  original  place 
of  meeting,  who  desired  the  commissioners  would  adjourn  to  a 
second  meeting,  which  was  assented  to,  and  ,the  meeting  fixed  at 
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the  same  place,  in  October  following,  in  case  their  respective  govern- 
ments consented  thereto.'' 

The  second  report  was  made  by  <'  The  commissioners  on  the  part 
of  Massachusetts,  to  the  legislature  of  that  state,  Feb.  21, 1792." 

It  is  stated  to  be  a  report  *^  that  the  commissioners  appointed  by  an 
act  of  the  legislature  of  the  commonwealth  of  Massachusetts,  passed 
on  the  8th  day  of  March,  1791,  for  ascertaining  the  boundary  line 
between  this  commonwealth  and  the  state  of  Rhode  Island,  have 
carefully  attended  the  services  assigned  themi,  and  take  leave  to  report 
their  doings." 

The  report  states^  ''that  on  the  15th  of  August,  1791,  we,  by 
agreement,  met  the  commissioners  from  the  state  of  Rhode  Island, 
at  Wrentham,  in  this  commonwealth,  and  after  exchanging  the 
powers  under  which  we  severally  acted,  we  proceeded  to  discuss 
the  subject  that  gave  rise  to  our  appointments,  in  the  course  of  which, 
it  appeared  that  the  state  of  Rhode  Island,  from  their  construction 
of  this  expression, '  three  miles  south  of  Charles  river,  or  of  any  and 
every  part  thereof,'  in  the  ancient  charter  of  the  colony  of  Massa- 
chusetts, and  as  the  south  bounds  of  the  same,  daim  near  three 
miles  north  upon  this  commonwealth,  than  the  present  line  of  juris- 
diction between  the  two  governments;  the  commissioners  of  the 
commonwealth,  from  the  circumstance  that  the  branch,  now  called 
Charles  river,  and  from  which  the  claim  of  the  state  of  Rhode  Island 
would  run  three  miles  south  to  ascertain  the  south  boundary  of  the 
commonwealth,  could  not  have  been  known  by  the  name  of  Charles 
at  the  time  of  granting  the  Massachusetts  charter  in  1621;  and  from 
this  line  being  ascertained  and  fixed  at  a  different  place  by  commis- 
sioners chosen  by  the  colonies  of  Massachusetts  and  New  Plymouth 
in  1667,  at  a  time  when  the  intentions  of  the  grantor  and  grantees 
must,have  been  known,  are  convinced  that  the  claim  of  the  state  of 
Rhode  Island  is  ill  founded ;  but  to  complete,  if  possible,  the  inten- 
tions of  our  appointments,  and  that  the  disputes  between  the  govern- 
ments might  be  amicably  adjusted,  we  united  with  the  commission- 
ers of  the  state  of  Rhode  Island,  in  the  agreement  as  in  number  one. 

''  In  examining  and  comparing  the  charter  of  the  two  govern- 
ments, granted  by  the  successive  kings  of  England,  under  which 
both  claim,  it  appears  that  the  first  charter  to  the  colony  of  Massa- 
chusetts was  granted  by  King  James  the  First,  in  1621,  and  resigned 
a  certain  territory  to  that  colony,  bounded  by  an  east  and  west  line, 
which  was  to  be  three  miles  south  of  Charles  river,  or  of  any  and 
every  part  thereof;  the  same  expression  is  also  used  for  limiting  a 
part  of  the  bounds  of  the  old  colony  of  Pljrmouth,  and  was  probably 
copied  from  their  charter  into  the  Massachusetts,  to  prevent  an  inter- 
ference of  claims ;  the  same  line  is  adopted  in  the  charter  from  King 
Charles  the  Second,  to  the  colony  of  Rhode  Island,  granted  in  1663, 
and  is  their  northern  boundary.  The  erection  of  a  third  govern- 
ment, referring  to  the  same  bounds,  seems  to  have  rendered  it  neces- 
sary for  Plymouth  and  Massachusetts  to  ascertain  their  bounds ;  ac- 
cordingly t)iose  two  governments,  in  1664,  appointed  commissioners 
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to  survey  the  most  southern  branch  of  the  Charles  river,  and  to  lay 
off  from  thence  three  miles  due  south  as  their  boundary  line  by 
charter ;  thb  was  accordingly  done,  and  they  fixed  upon  a  large 
tree,  then  known  and  since  noted  by  the  name  of  the  Angle  tree,  as 
the  north  line  of  Plymouth,  and  the  south  line  of  Massachusetts. 
•The  knowledge  and  name  of  the  place  is  preserved,  and  the  com- 
monwealth, in  order  to  perpetuate  it,  have  erected  in  the  place  of 
the  tree,  the  remains  of  which  are  now  to  be  seen,  an  handsome 
stone  monument,  which  bears  the  name  of  Angle  tree,  and  is  ex- 
plained by  suitable  inscriptions  on  the  different  faces  of  it.  This 
the  compiissioners  apprehend  to  have  been  the  true  and  original 
boundary,  and  is  three  miles  south  of  the  most  southerly  waters  of 
Charles  river.  It  does  not  appear  that  the  colony  of  Rhode  Island 
ever  expressed  any  dissatisfaction  respecting  their  northern  bound- 
ary until  1716,  or  thereabouts,  which  finally  ended  in  the  appoint- 
ment of  commissioners  by  both  governments  in  1718,  who  fixed  a 
new  station  about  two  miles  north  of  the  Angle  tree,  and  which  was 
called  after  the  surveyors,  *  Woodward  and  Saffrey's  Station.'  This 
place  is  well  known,  although  no  records  of  it  have  been  preserved, 
or  the  proceedings  of  the  conmiissioners  ratified  by  either  govern- 
ment; yet  the  line  drawn  from  it  has  been  practised  upon  as  the 
3ine  of  jurisdiction  between  the  governments  from  that  to  the  pre- 
sent time.  This  commonwealth  then  lost  two  miles  in  width  along 
the  northern  line  of  Rhode  Island,  and  seems  to  have  acquiesced  in 
the  agreement  upon  principles  of  generosity.  The  ancient  charter 
of  New  Plymouth  and  Rhode  Island  were  irregularly  bounded  on 
one  another:  the  former,  as  was  supposed,  by  the  shores  of  the  Nar- 
raganset  bay,  the  latter  by  three  miles  east  of  those  shores ;  this 
interference  of  boundary,  however,  appears  not  to  have  given  any 
discontent,  as  the  date  of  the  charter  of  New  Plymouth  was  prior 
to  that  of  Rhode  Island ;  and  the  peaceful  jurisdicAon  to  the  shores 
of  Narraganset  bay,  was  enjoyed  not  only  by  the  old  colony  of 
Plymouth,  but  by  Massachusetts,  (after  these  two  colonies  were 
united  by  the  charter  of  1691,)  down  to  the  year  1730,  at  which 
time  the  colony  of  Rhode  Island  passed  an  act  claiming  the  jurisdic- 
tion of  the  territory  on  their  eastern  boundary,  granted  to  them,  by 
charter,  in  this  act  and  in  the  subsequent  dispute  and  determination 
of  the  subject,  not  a  claim,  nor  the  intimation  of  one,  but  that  their 
northern  boundary  was  satisfactory,  as  established  in  1718.  In  1740, 
the  King  of  Great  Britain,  who  was  then  the  sovereign  of  these 
states,  appointed  commissioners  to  hear  and  determine  the  dispute 
then  existing  between  the  governments,  who,  after  hearing  the  par- 
ties, came  to  the  determination  as  in  number  two,  by  which  the  extent 
of  Rhode  Island  charter  was  allowed,  and  the  jurisdiction  of  Mas- 
sachusetts cut  off  from  the  shores  of  Narraganset  bay.  This  judg- 
ment, unexpected  by  either  party,  was  disapproved  of  by  both,  and 
they  accordingly  appealed  to  the  king  in  council,  where,  however, 
it  was  ratified  in  1746,  As  soon  as  this  information  was  received 
by  the  colony  of  Rhode  Island,  they  proceeded  to  appoint  their 
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commissioners,  and  assigned  the  time  of  meeting  for  them  to  begin 
running  the  lines  that  had  thus  been  determined,  and  they  gave 
information  thereof  to  the  governor  of  this  their  province;  but  the 
legislature  not  being  convened  until  some  time  after  the  period 
aflixed  for  the  Rhode  Island  commissioners  to  begin  the  survey, 
they  thought  it  unnecessary  for  them  to  join  in  the  commission. 
These  lines  we  perambulated  in  company  with  the  commissioners 
of  the  state  of  Rnode  Island,  and  excepting  one  or  two  stations 
between  Providence  and  Bristol,  which  were  well  ascertained,  we 
found  that  they  had  encroached  upon  this  commonwealth  from  one- 
quarter  to  three-quarters  of  a  mile  in  width.  We  were  attended  by 
suitable  persons,  approved  by  both  parties,  for  making  the  necessary 
observations  and  surveys.  Here,  probably,  all  further  dispute  rela- 
tive to  boundary  lines  with  the  colony  of  Rhode  Island  would  have 
forever  ended,  had  it  not  have  been  for  the  rage  of  political  parties 
at  this  time  within  that  colony;  one  of  which,' to  effect  a  decided 
majority,  was  extremely  anxious  for  an  extension  of  northern  juris- 
diction. Influenced  by  these  motives,  and  perhaps  in  some  measure 
by  their  late  success,  they,  in  1740,  brought  forward  a  new  claim 
for  extending  their  northern  boundary  beyond  the  line  established 
in  1718;  and  to  support  that  claim,  they  appointed  commissioners 
in  1750,  to  examine  what  is  now  called  Charles  river,  and  from  the 
most  southern  part  of  the  same,  to  survey  ofif  three  miles  as  the 
boundary  of  Massachusetts,  agreeably  to  their  charter.  A  plan  of 
this  survey  was  laid  before  us,  and  copy  of  it  herewith  presented. 
We  have  inserted  our  own  survey  of  what  we  conceive  to  be  the 
most  southern  part  of  Charles  river,  as  intended  by  the  charter,  above 
Whiting's  pond,  and  the  position  of  the  Angle  tree.  It  may  not  be 
unnecessary  to  observe,  that  at  the  southern  head  of  what  we  call 
Charles  river,  is  a  place  known  by  a  large  chesnut  tree ;  thence  the 
stream  descends  to  Whiting's  pond,  where  it  forms  a  considerable 
lake,  and  afterwards  resuming  its  proper  shape,  (and  now  known 
by  the  name  of  Mill  river  or  brooke,)  pursues  its  course  in  a  north- 
erly direction  till  it  joins  that  stream  which  is  known  by  the  name 
of  Charles  river,  the  confluence  of  the  two  streams  six  miles  more 
northerly  than  the  chesnut  tree  at  the  southern  head  of  Charles ; 
after  perambulating  the  bounds  now  practised  upon,  and  ascertain- 
ing their  deviations  from  the  stations  to  which  they  ought  to  have 
been  fixed,  and  learning  the  principles  upon  which  Rhode  Island 
supports  her  claims,  and  the  extent  of  them,  we  adjourned  to  the 
5th  day  of  December  last,  then  to  meet  at  Providence,  in  the  state 
of  Rhode  Island ;  at  which  time  and  place  we  met  with  the  commis- 
sioners from  Rhode  Island,  and  after  fully  discussing  the  several 
claims,  and  endeavouring  to  conciliate  the  difference  between  the 
two  states,  agreeably  to  the  powers  of  our  commission,  we  were 
convinced  that  no  agreement  can  be  made  at  present  with  them, 
unless  we  yield  a  valuable  territory,  to  which  they  have  no  claim, 
and  which  we  hold  not  only  by  repeated  charters,  but  by  the  agree- 
ment of  the  state  of  Rhode  Island  in  1718 ;  and  so  far  from  its  ap< 
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pearing  that  encroachments  have  been  made  by  this  commonwealth 
on  that  state,  that  the  contrary  is  notoriously  the  fact'' 

The  counsel  of  the  state  of  Massachusetts,  after  January  teim^. 
1839,  and  in  conformity  with  the  order  and  leave  of  the  Court  then 

g'ven,  filed  a  plea  and  answer  to  the  amended  bill  of  the  state  oi 
hode  Island.  The  plea  and  answer  were  the  same,  in  all  import- 
ant  particulars,  as  that  originally  filed  at  January  term,  1834.  The 
plea  and  answer  conclude^ — ^'  And  the  defendant  saith  that  there  is 
no  other  matter  or  thing  in  the  complainant's  said  bill  of  complaint 
contained,  material  for  this  defendant  to  make  answer  unto,  and  to 
which  said  defendant  has  not  already  pleaded  and  answered  as 
aforesaid ;  all  which  matters  and  things  pleaded  and  answered,  as 
aforesaid,  the  defendant  is  ready  to  verify  and  maintain  as  the  Court 
shall  order.  Wherefore  said  defendant  prays  to  be  hence  dismissed, 
with  costs." 

All  the  matters  in  the  bill,  material  in  this  case,  and  in  the  plea 
and  answer,  with  the  exception  of  the  amendments  given  on  pages 
213 — ^215,  ante,  are  stated  fully  in  the  report  of  the  case  in  12  Pe- 
ters, 657 ;  and  in  the  opinion  of  the  Court  delivered  at  this  term,  by 
Mr.  Chief  Justice  Taitst. 

The  case  was  before  the  Court,  on  the  sufficiency  of  the  plea 
and  answer.  It  was  argued  by  Mr.  Hazard  and  Mr.  \^ipple,  for 
the  state  of  Rhode  Island ;  and  by  Mr.  Austin,  attorney-general  of 
Massachusetts,  and  Mr.  Webster,  for  the  defendant. 

Before  the  ailment  was  proceeded  in,  a  question  arose  betweea 
the  counsel  in  the  case,  on  the  right  of  the  counsel  for  the  complain- 
ants to  begin  and  conclude  the  argument. 

The  Court  held,  that  by  a  rule  of  the  Court,  the  practice  of  the 
English  Courts  of  Chancery  is  the  practice  in  the  Courts  of  Equity 
of  the  United  States.  On  looking  into  the  books  of  practice  in  the 
English  Courts  of  Chancery,  it  appears  that  the  party  who  puts  in 
the  plea  which  is  the  subject  of  discussion,  has  the  right  to  begin 
and  conclude  the  argument  The  same  rule  should  prevail  in  the 
Courts  of  the  United  States,  in  Chancery  proceedings. 

Mr.  Austin  for  the  state  of  Massachusetts. 

The  question  before  the  Court  is  on  the  sufficiency  of  the  plea  in 
bar  to  the  plaintiff's  demand,  both  for  discovery  and  relief.  The 
plea  is  open  to  any  just  exception,  either  as  to  its  form  or  substance ; 
but  as  it  purports  to  be  an  answer  or  bar  to  the  plaintiff's  com- 
plaint, its  sufficiency  must  materially  depend  on  the  structure  of  the 
bUl  in  which  that  complaint  is  set  forth.  Any  answer  is  sufficient 
to  a  bill  which  is  so  framed  as  to  require  none.  The  respondent 
contends  that  this  opens,  substantially,  the  whole  merits  of  the  case. 
Bogardus  vs.  Trinity  Church,  4  Paige,  178. 

The  sufficiency  of  the  plea  is  very  different  from  the  truth  of  it 
For  the  purpose  of  the  present  inquiry,  all  its  allegations  are  to  be 
^ken  to  be  true.    If  the  plaintiff  denies  any  of  them,  he  has  another 
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mode  of  proceeding:  it  is  understood  also,  that  all  allegations 
made  in  the  bill,  and  denied  by  the  plea,  are,  for  this  hearing,  to  be 
taken  according  to  the  plea,  and  not  according  to  the  statement  of 
them  in  the  bill :  and  it  is  admitted,  that  whatever  is  stated  in  the 
bill,  and  not  controverted  by  the  plea,  is  in  this  stage  of  the  cause 
to  be  taken  as  true.  If,  under  these  circumstances,  the  plea  leaves 
the  plaintiff  without  a  sufficient  cause  for  discovery  and  relief,  it 
has  answered  its  office,  and  must  be  sustamed.  The  case  seems  to 
the  respondent  in  no  material  degree  to  differ  from  a  general  de- 
murrer to  the  bill ;  except  only  that  the  allegations  of  the  plea  con- 
trol those  of  the  bill,  and  are  admitted  to  be  true  pro  hac  vice  only. 

Before  the  sufficiency  of  the  plea  can  be  ascertained,  the  matter 
to  be  answered  must  be  examined  and  understood.  The  bill  sets 
forth  the  plaintiff's  title.  It  is  of  a  form  adopted,  not  very  remotely, 
into  the  practice  of  Chancery ;  and  requiring,  or  at  least  admitting, 
what  the  books  call,  without  much  propriety,  an  anomalous  or  irre- 
gular plea ;  thus  applying  terms  to  the  plea,  which  in  fact  belong 
to  the  bill.  It  introduces,  in  anticipation,  the  subject  matter  of  the 
defence,  and  attempts  to  avoid  the  effect  of  it,  by  special  allegation& 
Substantially,  the  bill  enumerates  and  recites  the  letters  patent  of 
the  council  established  at  Plymouth  in  1621:  the  deed  of  said 
council  to  Sir  Henry  Roswell  and  others,  of  19th  March,  1628 :  the 
first  charter  of  Massachusetts,  in  1689,  by  Charles  I.  From  all 
these,  one  &ct  only  is  material,  and  that  is  not  in  dispute  at  all,  viz. 
that  Massachusetts  became  a  colony  of  the  British  crown,  at  the 
settlement  of  it  by  the  pilgrims;  and  that  its  southern  boundary  line 
first  mentioned  in  the  letters  patent  of  1681,  and  repeated  in  the 
words  whenever  occasion  required,  was  by  ^  all  those  landes  and 
hereditaments  whatsoever,  lyeing  within  the  space  of  three  Englishe 
myles  on  the  south  parte  of  the  saide  River,  called  Charles  hver,  or 
any  or  every  parte  thereof." 

It  is  obvious  from  these  public  papers,  the  effect  of  which  is  ad- 
mitted by  both  parties,  that  the  southern  boundary  of  Massachu- 
setts was  described  with  sufficient  accuracy ;  and  the  only  matter  to 
be  done  to  fix  it  with  perfect  certainty,  was  to  run  on  the  earth,  and 
through  the  then  uninhabited  wilderness,  the  line  described  in  the 
charter. 

The  bill  proceeds,  after  referring  to  the  surrender  of  the  letters 
patent  of  the  council  of  Plymouth,  in  1635,  17th  June,  and  the 
planting  and  purchasing  of  what  now  is  the  territory  of  Rhode 
Island ;  which  facts  are  not  material  or  controverted ;  to  recite  the 
charter  of  the  colony  of  Rhode  Island,  granted  by  Charles  II.  on 
the  8th  July,  1643,  whereby  Rhode  Island  is  bounded  ^< northerly, 
on  the  said  south  or  southerly  line  of  Massachusetts." 

The  bill  states  also,  the  dissolution  of  the  first  charter  of  Massa 
chusetts,  by  the  Court  of  Chancery  in  England,  the  new  charter  of 
William  and  Mary,  in  October  1691,  re-establishing  on  this  line,  the 
ancient  boundary  in  the  same  words,  and  the  Declaration  of  Inde- 
pendence of  the  United  States :  documents  not  essential  to  any  con- 
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tro verted  point  in  this  suit;  unless  it  be,  as  before  was  contended  by 
the  attorney  general  of  Massachusetts,  and  now  again  respectfully 
insisted  upon,  that  the  Declaration  of  Independence  repealed  ail 
these  charters,  and  established  the  several  former  colonies  in  their 
new  character  of  sovereign  and  independent  states,  by  the  line  ana 
boundary  actually  enjoyed  and  possessed  by  them  respectively,  ol 
the  day  of  their  political  nativity,  the  4th  of  July,  1776. 

All  these  documents  not  controverted  by  the  plea,  and  not  to  be 
denied  with  truth,  are  admitted  with  all  their  legitimate  conse 
quences.  The  bill  then  proceeds  to  state,  that  disputes  had  arisen* 
not  in  regard  to  any  charter,  or  where  the  line  ought  to  be  drawn 
in  conformity  with  the  provision  of  those  instruments ;  but  where 
on  the  earth's  sur&ce  a  line  corresponding  with  the  charters  should 
be  described.  It  sets  forth  the  appointment  of  commissioners  by 
each  colony,  "to  settle  the  boundary  line ;"  the  meeting  of  those 
commissioners;  and  their  unanimous  agreement,  certified  under 
their  hands  on  the  19th  January,  1710, 1711 ;  "that  a  stake  set  up 
by  N.  Woodward,  and  S.  Saffrey,  in  1642,  and  since  often  renewed, 
in  latitude  41°,  55',  being  three  English  miles  distant  southard  from 
the  southernmost  part  of  Charles  river,  agreeably  to  the  letters 
patent  for  the  Massachusetts  province,  be  accompted  and  allowed 
on  both  sides  the  commencement  of  the  line,''  &c. 

The  commissioners  having  thus  ascertained  a  point  of  beginning, 
and  it  being  necessary  to  protract  the  line  from  that  point  which 
they  did  not  do  at  that  time ;  the  bill  recites  the  appointment  of 
other  commissioners  by  the  two  colonies,  and  their  meeting  at  Re- 
hoboth,  on  the  22d  October,  1718,  to  protract  the  line ;  the  fact  that 
they  reaffirmed  the  correctness  of  the  place  of  beginning,  ran  the 
line  as  described  by  them,  certified  their  proceedings  under  the 
hands  and  seals  of  a  majority  of  their  whole  number,  and  of  the 
delegation  of  each  colony ;  and  that  the  General  Assembly  of  Rhode 
Island,  passed  a  resolution  on  the  26th  October,  1718,  ordering  that 
the  return  be  accepted,  and  placed  to  record  in  the  colony  books. 

It  seemed  to  the  counsel  of  Massachusetts,  that  if  the  bill  had 
stopped  here,  there  would  be  nothing  for  the  respondents  to  an- 
swer ;  because  it  is  everywhere  admitted  in  the  bill,  that  the  line 
thus  run,  is  that  to  which  Massachusetts  laid  claim  before  Rhode 
Island  was  in  existence;  the  line  to  which  Massachusetts  was 
possessed,  and  over  all  territory  north  of  which  she  was  in  the 
actual  exercise  of  jurisdiction,  when  the  charter  of  Rhode  Island 
was  granted ;  and  that  is  all  she  had  ever  claimed,  or  now  claims 
in  that  direction,  by  charter,  possession,  or  title  of  any  kind.  It 
would  seem,  too,  that  both  parties  to  this  suit  admitted  the  line  by 
the  charter ;  that  they  intended  to  describe  on  the  earth  the  line 
so  designated  in  the  charter;  that  they  did  so  by  conunissioners 
mutually  appointed  on  two  different  occasions,  at  the  interval  of 
seven  years ;  and  that  the  plaintiff  had  accepted  and  recorded  their 
proceedings,  as  satisfactory  and  conclusive,  at  the  time,  now  more 
than  one  hundred  and  twenty  years  ago. 
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But  the  plaintiff  having  thus  inserted  the  bar  matter  in  his  bill, 
proceeds  to  give  his  answer  to  it.  It  is  obvious,  therefore,  that  to 
this  answer,  and  to  so  much  of  this  answer  only  as  is  material  to 
set  aside  the  bar  matter,  is  the  respondent  bound  to  reply.  The 
plaintiff  has  furnished  for  the  respondent  a  sufficient  defence :  he 
lias  set  up  a  bar  to  his  own  further  proceedings ;  and  unless  he  re- 
moves the  bar  of  his  own  procuring,  the  respondent  has  no  need  to 
make  any  reply.  What  then,  is  the  allegation  in  the  bill  which  pro- 
fesses to  be  sufficient  to  countervail  an  agreement  of  this  sort ;  and 
of  possession  in  conformity  with  such  agreement  for  more  than  a 
century  ? 

In  the  first  place,  it  is  apparent  in  the  bill,  and  distinctly  admitted 
by  the  learned  counsel  of  Rhode  Island,  that  no  fraud  is  charged  to 
anybody  in  these  transactions;  but  it  is  alleged  that  the  parties 
acted  under  a  mistake.  It  is  averred,  that  the  commissioners  of 
Massachusetts,  believing,  no  doubt,  that  the  point  which  they  de- 
signated as  Woodward  and  Saffrey's  station,  was  three  miles,  and 
no  more,  from  Charles  river,  affirmed  to  the  Rhode  Island  commis- 
sioners, that  it  was  the  proper  place  of  beginning  for  the  line,  and 
that  the  Rhode  Island  commissioners,  taking  the  word  of  the 
Massachusetts  commissioners  for  true,  or  searching  for  themselves 
and  coming  to  the  same  conclusion,  or  examining  the  map  then 
before  them,  made  by  Woodward  and  Saffrey,  were  of  the  same 
opinion,  and  jumped  together  in  judgment:  and  that  the  com- 
missioners of  the  two  colonies,  in  1718,  in  running  out  the  line,  were 
actuated  by  the  same  means,  and  established  the  line,  which,  as 
ever  before,  so  ever  since,  has  been  the  actual  line  of  division 
between  these  neighbouring  sovereignties.  And  that  in  all  this, 
without  fraud  or  misrepresentation,  there  is,  nevertheless,  a  fatal 
mistake. 

It  is  admitted  that  all  parties  acquiesced  in  the  doings  of  the  com- 
missioners until  1749,  more  than  thirty  years;  when  Rhode  Island 
discovered,  as  is  alleged,  that  the  stake  of  Woodward  and  Saffrey 
was  more  than  three  miles,  viz.,  seven  miles  from  Charles  river ;  and 
that  the  Rhode  Island  commissioners,  and  the  Rhode  Island  legisla- 
ture, acting  under  this  mistake,  are  not  bound  by  the  treaty,  pom- 
promise,  arbitration,  or  award,  and  have  now  a  right  to  claim  for 
that  cause,  by  the  intervention  of  this  honourable  Court,  to  set  aside 
the  conventions  of  1710  and  171S,  and  re-examine  and  adjust  the 
boundary  on  their  present  information;  and  by  the  letter  of  their 
ancient  charters,  as  they  are  now  understood  by  the  plaintiff. 

The  residue  of  the  bill  recites  the  ex  parte  proceedings  of  Rhode 
Island,  to  determine  the  true  line,  independent  of  the  agreements 
of  1710  and  1718,  and  the  various  attempts  made  to  induce  Massa- 
chusetts to  re-open  the  matter ;  all  which  were  ineffectual,  as  is  con- 
fessed by  the  fact,  distinctly  admitted,  that  for  all  time  since  Massa- 
chusetts has  been  a  government,  colonial,  provincial,  federative, 
or  sovereign^  she  has  had  the  actual,  undisturbed,  quiet  possession 
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and  occupation,  jurisdiction  and  control  of  and  over  the  premises  in 
dispute. 

Now  it  seems  to  the  counsel  of  the  respondent,  that  to  this  com- 
plainty  thus  set  forth,  a  demurrer  might  safely  have  been  filed ;  and 
that  to  a  bill  to  which  a  demurrer  would  be  sustained,  any  plea  or 
answer  must  be  deemed  sufficient  Such  bill  contains  its  own  an- 
swer. It  incorporates  the  defence :  and  whatever  else  may  be  said 
of  the  plea,  it  cannot  be  deemed  inadequate  or  insufficient  for  the 
defence. 

But  the  respondent  is  unwilling  that  the  record  should  contain 
only  the  plaintiff's  coloured  yiew  of  the  treaty,  covenant,  or  arbitra- 
ment, entered  into  in  1710  and  1718.  However  safe  it  would  be  to 
admit  such  a  mistake  as  the  plaintiff  alleges,  yet  the  facts  afford  a 
stronger  ground;  and  the  respondent  avaUs  himself  of  it. 

The  plea,  therefore,  to  the  substance  of  which  the  attention  of  the 
Court  is  now  solicited ;  takes  firom  the  plaintiff's  bill  the  whole  sub- 
ject of  the  proceedings  of  the  commissioners  in  1710  and  1718,  and 
treating  of  each  of  £em  severally,  avers  that  the  ^<  whole  real  and 
true  merits  of  said  complainant's  supposed  cause  or  causes  of  action, 
claims,  grievances,  and  complaints,  set  forth  and  supposed  in  said 
bill  of  complaint,  were  fully  heard,  tried,  and  determined,  in  the 
hearing  and  by  the  judgment  of  said  commissioners ;  that  the  agree* 
ment  was  fair,  legal,  and  binding  between  the  parties,  and  was,  in 
all  particulars,  a  valid  and  effectual  settlement  of  the  matter  in  con- 
troversy ;  and  was  had  and  made  without  covin,  fraud,  or  misrepre- 
sentation, and  with  a  full  and  equal  knowledge  of  all  circumstances 
by  both  parties ;  and  that  the  same  is  still  in  full  force,  in  no  way 
waived,  abandoned,  or  relinquished ;  that  the  station  called  Wood- 
ward and  Saffrey's  station,  was  then  well  known,  tiie  place  where  it 
was  fixed  of  common  notoriety,  and  the  line  run  therefrom,  as  afore- 
said, capable  of  being  discovered  and  renewed ;  that  the  said  de- 
fendant has  held  and  possessed,  occupied  and  enjoyed  the  land,  pro- 
perty, and  jurisdiction,  according  to  said  station  and  line  running 
therefrom,  from  the  date  of  said  agreement  to  the  present  time,  with- 
out hinderance  or  molestation." 

It  is  certainly  true,  that  the  plea  does  not  undertake  to  say  that  the 
Woodward  and  Safirey  station  is  three  miles  southwardly  of  Charles 
river,  and  no  more.  It  does  not  put  in  issue,  whether  now  a  revi- 
sion of  the  line,  according  to  the  charter,  would  describe  the  same 
place. 

If  the  plans  exhibited  in  this  case,  either  by  Rhode  Island  or 
Massachusetts,  are  correct,  no  revision  could  alter  the  line;  for  it  is 
clearly  within  three  miles  of  one  of  the  branches  of  that  river;  and 
the  only  question  would  be,  whether  the  charter,  by  the  terms  in  it, 
viz.,  "  on  the  south  part  of  Charles  river,  or  of  any  or  every  part 
thereof,"  meant  to  include  one  of  the  forks  as  part  of  the  river,  or 
not.  But  the  geographical  and  historical  facts,  which  are  notorious, 
and,  of  course,  to  be  taken  notice  of  by  the  Court,  (one  of  which 
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both  these  maps  prove,)  are  important  in  the  case.    Charles  river  ^ 
had  never  been  explored  in  1642  by  any  European,  and  its  borders 
were  occupied  only  by  savages.  Woodward  and  Saffrey  went  there 
to  determine  the  river;  the  offset  of  three  miles;  and  the  line  of 
boundary.    It  is  very  inmiaterial  how  they  determined  it. 

The  stream  called  Charles  river  acquired  that  name  not  from  na- 
ture, but  man.  When  and  what  was  called  Charles,  became 
Charles ;  what  was  called  part  of  the  river,  was,  for  all  human  pur- 
poses, thenceforth  known  and  notorious  as  part  of  the  river.  They 
fixed  their  station  within  three  miles  of  water  flowing  into  the  main 
stream.  They  found  or  they  called  this  water  Charles  river.  If  it 
was  unquestioned,  it  must  have  been  conclusive.  If  it  was  ques- 
tioned or  questionable,  if  after  Rhode  Island  came  into  existence, 
and  in  1710,  near  seventy  years  after  the  naming  of  this  water  by 
Woodward  and  Saffrey,it  was  brought  into  question  by  Rhode  Island, 
it  was  then  a  proper  subject  of  settlement,  compromise,  and  agree- 
ment for  the  commissioners ;  and  their  decision  settled  the  matter 
conclusively  for  all  after  time.  It  was  the  very  question  they  met 
to  settle ;  and  their  opinion,  judgment,  and  award,  made  it  what  they 
determined  it  to  be. 

The  respondent  contends,  first,  that  it  is  not  necessary  to  the  suf- 
ficiency of  the  plea,  to  controvert  or  notice  in  any  way  the  sugges- 
tion of  a  mistake. 

Secondly,  That  mistake  or  no  mistake  are  substantially  and  suffi- 
ciently put  in  issue  by  the  plea,  so  that  the  plaintiff  may  join  the 
issue  there  tendered,  if  he  pleases. 

On  the  first  point,  it  is  respectfully  submitted,  that  where  a  party 
alleges  a  proceeding  to  be  had  under  a  mistake  of  fact  or  law,  and 
sets  forth  the  circumstances  in  which  he  supposes  the  mistake  to 
exist,  if  by  the  circumstances  so  stated  it  is  apparent  that  there  was 
no  mistake,  the  allegation  may  be  treated  as  a  nullity.  The  legal 
inference  from  the  matter  so  stated,  and  not  the  term  applied  to  it, 
must  regulate  the  pleading  of  the  adverse  party,  and  the  decision  of 
the  Court    Story  Eq.  PI.  §  680,  anS  note. 

The  plaintiff  sets  forth  his  circumstances  of  supposed  mistake. 
They  are  these :   Massachusetts  being  in  possession  of  a  line  o^ 
boundary,  Rhode  Island  complains,  and  proposes  a  joint  commissio 
to  settle  it.    Commissioners  meet.    Governor  Dudley,  on  the  part  o. 
Massachusetts,  tells  Lieutenant  Governor  Jenckes,  of  Rhode  Island 
that  the  true  point  is  the  Woodward  and  Safirey  station.   Governor 
Jenckes,  either  knowing  that  fact  himself,  before;  or  in  some  other 
way  being  convinced,  agrees  to  it,  and  signs  an  award  fixing  that 
station  as  the  point  of  beginning.    Nine  years  after,  the  same  thing 
is  repeated  by  other  commissioners,  and  the  whole  line  run  from 
that  point    The  bill  does  not  allege  that  the  Rhode  Island  commis- 
sioner believed  the  station  to  be  the  true  one,  because  Governor 
Dudley  told  him  so ;  but  avers  that  he  did  believe  the  fact,  which 
beirg  the  very  thing  he  was  commissioned  to  ascertain,  it  must  al 
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this  distant  day  be  supposed^  that  he  believed  it  on  sufficient  and 
satisfactory  examination. 

It  is  obvious  that  in  this,  by  the  plaintiff's  own  showing,  is  no 
mistake,  as  that  term  is  understood  in  equity. 

When  negotiators  meet  to  decide  a  question,  it  is  impossible  but 
that  one  must  make  an  assertion  to  the  other,  which,  after  the  lapse 
of  an  hundred  years,  the  generation  of  the  then  present  period  may 
deem  wrong  in  point  of  fact.  So  of  arbitrators  or  referees.  If  a 
decision  that  should  appear  to  the  heirs  of  a  remote  ancestor  to  be 
wrong,  could  be  reinvestigated  on  the  allegation  of  the'losing  party, 
that  the  verdict  or  judgment  was  a  mistake,  (which  every  losing 
litigant  is  ready  enough  to  make,)  there  could  be  no  end  to  lawsuits : 
and  the  decision  which  this  Court  may  pronounce  in  this  case,  may, 
on  the  same  principle,  be  revived  an  hundred  years  hence,  by  a 
suggestion  that  there  was  a  mistake  in  the  forming  of  it 

It  is  impossible  that  any  declaration  made  by  Governor  Dudley 
one  hundred  «nd  thirty  years  ago,  could  be  known  now ;  and  the 
suggestion  of  the  plaintiff,  in  this  regard,  must  be  a  mere  fancy- 
sketch.  The  allegation,  if  made,  could  be  only  the  declaration  of 
an  opinion. 

Gov.  Dudley  died  in  1720,  aged  seventy-three  years.  1  Holmes' 
Annals,  525. 

The  fact  referred  to  occurred  in  1642,  five  or  six  years  before  he 
was  born. 

The  statement  of  an  opinion  is  no  misrepresentation.  Scott  vs. 
Hanson,  1  Simon's  Rep.  13.  Such  a  statement  is  not  calculated  to 
deceive,  but  rather  to  put  the  opposite  party  on  his  guard.  Trower 
vs.  Newcomb,  3  Merivale,  704.  Ignorance,  which  might  have  been 
remedied  by  due  diligence  and  inquiry,  is  no  cause  for  relief.  Perry 
vs,  Martin,  4  John's  Chan.  R.  566.  And  Lord  Loughborough  has 
emphatically  said,  ignorance  is  not  mistake. 

If  the  Rhode  Island  commissioner  acted  on  such  representation, 
supposing  it  was  made,  and  if  it  was  false,  yet  his  action  is  not  to 
be  considered  as  founded  in  a  mistake,  as  that  term  is  understood  in 
equity;  because  the  relations  of  the  two  commissioners  was  not  such 
as  to  induce  one  to  place  a  known  trust  in  the  other ;  but  the  con- 
trary. Fox  vs.  Mackrith,  2  Bro.  Ch.  Ca.  420.  Smith  vs.  The  Bank 
of  Scotland,  1  Dow.  Pari.  C.  272.  Laidlaw  vs.  Organ,  2  Wheat 
178;  195.  Evans  vs.  Bucknell,  6  Ves.  Jr.  173;  182—192.  Such 
representation  would  not  vitiate  a  sale;  a  fortiori,  not  an  arbitrament. 
Fenton  vs.  Brown,  16  Ves.  144.  2  Kent's  Lectures,  2d  ed.  484,  485. 

If  there  was  no  false  representation ;  if  the  Rhode  Island  commis- 
sioner believed  a  fact,  the  truth  of  which  it  was  his  special  duty  to 
investigate,  and  which  he  had  the  means  of  investigating:  and  all 
this  appears  by  the  plaintiff's  bill,  the  judgment  and  the  award  was 
not  mistake,  but  conviction.  The  plaintiff,  by  calling  it  a  mistake, 
cannot  change  the  rule  of  pleading  or  of  equity ;  and  it  may  be 
•treated  as  a  misnomer  or  a  nullity. 
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In  further  considering  this  allegation  of  mistake,  the  great  ques- 
tions arise,  in  what  relation  or  capacity  did  the  present  plaintiff  and 
respondent  stand  to  each  other  at  that  time  ?  What  was  the  capa- 
city of  the  commissioners  by  whom  the  line  was  run  ?  and  what  is 
the  law  of  a  case  so  situated  ? 

If  the  parties  now  before  the  Court  stand  here  as  conunon  suitors, 
corporations,  or  individuals,  controverting  the  boundary  of  an  estate, 
and  these  commissioners  are  referees  er  arbitrators  mutually  chosen 
to  decide  the  controversy ;  then  the  rules  regulating  the  proceedings 
of  an  arbitrament  and  award  at  common  law  or  equity,  may  well 
enough  be  invoked,  to  determine  the  question  before  the  Court. 
But  in  this  view,  the  mistake  of  law  or  fact,  the  wrong  judgment 
and  erroneous  decision  of  arbitrators,  do  not  authorize  the  re-open- 
ing and  re-examining  their  proceedings.  Knox  vs.  Symonds,  1  Ves. 
Jr.  369.  South  Sea  Co.  vs,  Bumstead,  2  Eq.  PI.  Ab.  8.  Shephard 
vs.  Merrell,  2  Johns.  Ch.  R.  276.  Delver  vs.  Barnes,  1-  Taunt.  48. 
51.  Morgan  vs.  Mathews,  2  Yes.  Jr.  18.  Jones  vs.  Bennett,  1  Bro. 
Par.  Ca.  411.  28.  Ching  vs.  Ching,  6  Yes.  282.  Annersly  t;^.  Goff, 
Kyd  on  Awards,  351.  Mitford's  Plead,  in  Eq.  by  Jeremy,  131, 132. 
Lyon  vs.  Richmond,  2  Johns.  Ch.  R.  51.  Kleine  vs.  Catara,  2  Gal. 
61.  Dick  vs.  Mulligan,  2  Yes.  23.  Young  vs.  Walter,  9  Yes.  464. 
Wood  vs.  Griffith,  1  Swans.  55.  Auriol  vs.  Smith,  1  Turner  and 
Russ.  125.     Goodwin  vs.  Sayres,  2  Jacob  and  Walker's  Rep.  249. 

These  cases  go  the  whole  length  of  establishing  the  position,  that 
the  mistake  of  the  arbitrator  on  a  matter  of  fact  or  law  referred  to 
him,  cannot  be  inquired  into ;  or  rather,  that  his  judgment  and  opi- 
nion make  the  rule,  and  there  is  no  authority  above  him  competent 
to  say  that  his  decision  is  a  mistake.  Lord  Commissioner  Wilson,  ut 
one  of  the  cases  (Morgan  vs.  Mathews)  says,  ^<  It  would  be  a  melan- 
choly thing  if,  bec&use  we  differ  from  arbitrators  in  point  of  fact,  we 
should  set  aside  awards."  And  Lord  Chancellor  Eldon,  in  Ching 
vs.  Ching,  states  in  strong  terms,  ^^  If  a  question  of  law  is  referred 
to  an  arbitrator,  he  must  decide  it  ^  and  though  he  decides  wrong, 
you  cannot  help  it." 

The  case  is  different  where  arbitrators,  conscious  of  a  mistake, 
desire  to  rectify  it ;  because,  in  that  position,  the  supposed  decision 
is  not  their  judgment :  and  this  consideration  reconciles  any  cases 
of  a  seemingly  different  character  from  those  above  cited. 

This  supposed  mistake  may,  however,  even  on  the  strict  rules  of 
equity  practice,  be  passed  without  notice  in  the  plea,  because  the 
allegation  of  the  plaintiff  renders  it  invalid  by  lapse  of  time.  It  is 
of  ancient  date,  and  from  that  c'rcumstance  impossible  to  be  ascer- 
tained ;  or  if  ascertained,  to  have  any  present  operation. 

Courts  of  Equity,  by  their  own  rules,  independent  of  any  statute 
of  limitations,  give  great  effect  to  length  of  time;  and  they  refer  fre- 
quently to  statutes  of  limitations,  for  no  other  purpose  than  as  fur- 
nishing a  convenient  measure  for  the  length  of  time  that  ought  to 
operate  as  a  bar  in  equity  to  any  particular  demand.  Beckford  vs. 
Wade,  1 7  Vesey,  Jr.    2  Scho.  and  Lefroy,  626.    Paul  vs.  M*Namara, 
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14  Vesey,  Jr.  91,  Gifford  vs.  Hort,  1  Scho.  and  Lefroy,  406.  Bo- 
gardus  vs.  Trinity  Church,  4  Paige,  178. 

Now,  though  the  question  before  the  Court  assumes  to  be  one  of 
pleading,  and  not  of  equity,  yet  it  is  maintained  by  the  respondent, 
that  a  plea  is  sufficient  which  leaves  no  material  matter  unanswered ; 
that  what  is  not  answered  redounds  to  the  benefit  of  the  plaintiff; 
and  if  this  mistake  is  not  answered,  it  may  count  for  him  valeat 
quantuHL  But  if  it  is  in  itself  immaterial,  and  of  state  character, 
it  may  be  passed  over  without  notice,  because  it  can  in  no  shape 
make  out  a  case  for  the  plaintiff. 

Secondly,  the  respondent  contends,  ^that  all  which  the  strictest  mie 
of  equity  pleading  requires  in  this  case  is  met  by  the  allegation  in 
the  plea,  that  the  <<said  agreement  was  &ir,  legal,  and  binding  be- 
tween the  parties,  without  covin,  fraud,  or  misrepresentation,  and  with 
a  full  and  equal  knowledge  of  all  circumstances  by  both  parties.^' 
This  allegation  is  not  now  controverted :  and  it  seems  to  the  respond- 
ent's counsel  impossible  to  say,  that  with  a  full  and  equal  knowledge 
of  both  parties,  their  unanimous  determination  of  the  question  sub- 
mitted to  them  could  be  a  mistake  relievable  in  equity. 

To  the  form  of  the  plea  no  exception  is  taken  by  the  learned 
counsel  for  the  plaintiff;  but  he  contends,  that  it  is  novel  and  insuf- 
ficient in  this,  that  it  pleads  possession  as  a  bar,  and  not  title.  To 
an  action  at  common  law  or  at  equity,  where  the  usual  statute  of 
limitations  applied,  this  exception  might,  if  well  taken  in  point  of 
fact,  cause  some  hesitation.  But  it  is  not  founded  in  a  correct  esti- 
mation of  the  character  of  the  plea.  The  respondent,  in  his  plea  in 
bar,  asserts  his  title  to  the  territory  in  dispute,  and  derives  it  from 
the  joint  effect  of  the  agreements  of  1710  and  1718,  and  possession 
under  them  forever.  It  may  be,  that  under  the  peculiar  circum- 
stances of  this  case,  neither  the  agreement,  if  made  against  the  letter 
of  the  charters ;  nor  possession,  if  held  adversely  and  without  con- 
sent, could  sustain  the  respondent's  claim:  nor  is  it  material  to 
inquire  how  this  would  be,  because  in  truth  and  fact  the  title  of  the 
respondent  rests  on  neither  one  of  those  pillars  alone,  but  on  both ; 
upholding,  strengthening,  confirming,  and  supporting  each  other, 
and  forming  together  a  foundation  of  irresistible  strength.  They 
have  not  been  separated  for  more  than  a  century ;  and  ought  not  to 
be  separated  now  in  the  matter  before  the  Court.  The  true  cha- 
racter of  the  plea  is,  title  derived  in  part  from  two  sources,  and  con- 
centrating into  one  point,  that  of  indefeasible  right.  1  Chitty's 
Pleading,  512,  and  the  cases  there  collected. 

But  before  this  plea  can  be  overruled  for  any  technical  exception 
of  this  or  any  other  sort,  the  Court  will  come  to  the  consideration 
of  a  much  more  important  and  interesting  question  than  yet  has  been 
presented;  full  of  novelty  and  grandeur,  and  suited  to  the  cause,  the 
parties,  and  the  Court 

The  question  thus  presented  is  this :  By  what  code  of  laws,  by 
what  forms  of  proceeding,  by  what  principles  of  judicial  construc- 
tion, is  this  controversy  to  be  settled  ?    It  is  impossible  not  to  per 
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ceive,  that  the  case  before  the  Court  is  not  one  of  ordinary  judicial 
cognisance.  It  is  not  the  boundary  of  a  farm  or  a  water  lot  that  is 
in  dispute,  but  the  limit  of  a  nation.  It  is  not  a  question  of  owner- 
ship in  the  soil  that  is  presented,  but  of  jurisdiction  over  a  territory 
and  its  inhabitants.  The  parties,  too,  are  not  ordinary  suitors  in  a 
Court  .of  justice:  they  are  states,  called  by  the  plaintiff  '^sovereign 
states ;''  and  standing  in  that  relation  to  each  other,  before  this  high 
tribunal,  which,  like  the  ancient  Areopagus,  is  to  adjudicate  on  the 
tranquillity  and  peace  of  mankind. 

The  Court,  on  solemn  consideration,  has  decided,  that  on  these 
great  interests  of  territorial  jurisdiction  and  state  sovereignty,  and 
on  the  transfer  of  the  allegiance  of  five  thousand  people  from  one 
civil  government  to  another,  essentially  different  in  many  of  its 
institutions,  customs,  and  laws,  it  has  a  constitutional  power  to  pro- 
nounce  judgment  and  decree  justice.  Be  it  so:  this  point  is  not  now 
to  be  controverted.  But  whence  does  the  Court  derive  this  power? 
Not  from  its  ordinary  judicial  authority;  not  as  a  branch  of  that 
prerogative  by  which  it  is  to  decide  "cases  in  law  and  equity;" 
but  by  a  special  provision  of  the  Constitution,  for  the  administering 
of  which  no  forms  are  provided ;  a  power  above  and  beyond  the 
reach  of  any  other  judicial  tribunal  in  the  world ;  wholly  without 
precedent  in  the  principles  of  the  civil,  the  canon,  or  the  common 
law;  and  vesting  in  this  high  tribunal  a  discretion  and  authority, 
which  yet  has  been  limited  by  no  legislation  of  Congress,  nor  by  any 
rules  or  acts  of  its  own. 

In  a  case  where  "the  file  affords  no  precedent,"  and  there  is 
neither  common  nor  statute  law  to  guide  the  proceedings  of  the 
Court,  the  counsel  of  the  respondent  respectfully  contends,  that  the 
case  brings  with  it  into  this  tribunal  its  own  law,  in  the  principles 
of  an  elevated  and  perfect  justice,  unfettered — as  in  their  nature 
they  are  incapable  of  being  fettered — ^by  technical  subtleties  and 
petty  forms.  It  stands  upon  those  great  and  fundamental  doctrines 
of  international  law,  which,  by  the  common  consent  of  mankind,  are 
the  basis  of  the  intercourse  of  the  civilized  world. 

The  high  demand  of  the  plaintiff  is,  that  your  honours  will  "  re- 
store and  confirm  to  him  his  violated  rights  of  jurisdiction  and  sove- 
reignty." These  are  rights  which  no  private  party  ever  could  pos- 
sess, and  over  which  no  other  judicial  tribunal  ever  held  jurisdiction. 
The  light  which  is  to  guide  the  conscience  of  the  Court  in  this  new 
field,  comes  not  from  books  of  pleading,  or  reports  of  adjudicated 
cases  between  citizens  or  subjects.  Such  matters  belong  not  to 
them.  It  is  to  be  found  only  in  the  source  of  eternal  justice,  as  it 
comes  from  intelligence  and  truth. 

The  case,  examined  in  the  character  which  it  thi^  properly 
assumes,  however  important  in  principle,  is  one  of  easy  solution. 

The  parties  to  the  suit  were  once  colonies  of  Great  Britain.  The 
relation  thus  sustained  is  matter  of  public  history,  and  familiar  to 
the  Court.  Nominally  in  a  state  of  vassalage,  they  were  in  reality 
free ;  and  professing  a  formal  allegiance  to  the  British  crown,  actu- 
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ally  assumed  and  exercised  the  prerogatives  of  sovereignty.  They 
made  war  and  peace;  coined  money;  entered  into  confederacies; 
and  made  treaties  of  alliance,  offensive  and  defensive,  with  each 
other.  The  proceedings  in  1710  terminated  in  a  treaty  of  boundary , 
differing  in  nothing  from  that  of  1783  between  Great  Britain  and 
the  United  States,  except  in  extent  No  earthly  power  but  the  con- 
tracting parties  ever  attempted  to  interfere  with  it  It  was  made  by 
negotiators  of  each  party,  with  unlimited  powers  to  compromise  and 
settle  the  boundary.  The  terms  are  plain  and  incontrovertible. 
The  treaty,  thus  made,  established  the  station  of  Woodward  and 
Saffrey  in  latitude  41^  55',  to  be  three  English  miles  from  Charles 
river,  and  ^<  that,  agreeable  to  the  letters  patent  for  the  Massachu- 
setts province,  it  be  accompted  and  allowed  on  both  sides  the  com- 
mencement of  the  line  between  Massachusetts  and  the  colony  of 
Rhode  Island." 

It  is  obvious  from  the  whole  of  the  plaintiff's  bill,  that  this  treaty 
only  confirmed  and  established  what  had  always  before  been  ad- 
mitted in  point  of  fact. 

In  1718  another  treaty  was  negotiated,  confirming  the  treaty  of 
1710,  and  more  fully  carrying  it  into  effect 

These  titles  to  the  territory,  founded  on  the  solemn  faith  of  two 
formal  treaties,  under  and  by  force  of  which  the  respondent  has 
always  held  ^<  unmolested  possession,"  are  presented  to  this  Court, 
thus  held  over  sovereigns,  on  a  question  exclusively  of  international 
law,  as  a  bar  in  equity  and  justice  to  further  molestation  and  dis- 
tarbance. 

Whether,  being  negotiated  between  colonies,  they  are  entitled  by 
the  law  of  nations  to  be  termed  treaties,  or  only  conventions,  agree- 
ments, or  pactions,  they  are  by  that  law  equally  sacred.  Vattel, 
193,  §  154,  155;  227,  §  215. 

Why  are  they  not  binding?  The  suggestion  in  the  plaintiff's  bill, 
that  they  were  not  ratified  by  the  mother  country,  is  a  poor  attempt 
at  self-stultification.  They  needed  no  ratification.  They  were  not 
repudiated  by  Great  Britain ;  and,  like  all  acts  of  the  colonies,  were 
in  force  until  disallowed.  If  it  were  otherwise,  it  would  be  more 
consistent  with  the  high  character  of  our  esteemed  fellow-citizens 
of  Rhode  Island  to  imitate  the  Roman  honour  of  the  Consul  Fabius 
Maximus,  who,  when  the  senate  would  not  ratify  his  agreement 
with  the  enemy,  sold  his  private  property  to  make  good  his  word : 
or  that  other  Consul,  Postumius,  who,  because  the  senate  would  not 
confirm  his  treaty  with  the  Samnites,  adjudged  that  he  himself  and 
his  colleagues  should  be  delivered  into  their  hands. 

The  answer  to  all  this  by  Rhode  Island  is,  that  the  negotiators 
made  a  mistake.  To  this  the  reply  is,  that  it  is  denied  in  the  plea. 
But  if  the  allegation  be  admitted,  the  mistake  of  negotiators  never 
was,  and  on  principle  never  can  be,  a  just  cause  for  violating  the 
stipulations  of  a  treaty.  Of  this  principle  the  diplomatic  history  of 
the  United  States  is  full  of  examples,  and  conforms  to  the  diplomacy 
of  civilized  Europe. 
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Possession,  or  as  it  is  called  in  books  on  international  law,  usu- 
caption,  for  a  long  period  of  time,  is  the  best  evidence  of  a  national 
right.     Vattel,  1 87.  1 9 1 ,  &c. 

The  possession  of  Massachusetts  began  before  Rhode  Island  was 
created,  and  has  never  been  interrupted  for  a  day.  This  is  an  in- 
superable bar  to  the  long  delayed  claim  of  the  plaintiff.  Of  itself, 
it  is  invincible.  The  only  answer  to  it  now,  is,  that  it  is  joined  with 
another  title,  equally  strong,  which  two  are  not  to  be  united  in  the 
same  plea.  One  reply  to  this  objection  has  already  been  given; 
but  there  is  a  stronger  one  in  the  present  aspect  of  the  case.  Under 
the  law  of  nations,  forms  cannot  obstruct  justice.  There  are  no 
technicalities,  and  no  Common  Pleas  practice,  in  a  Congress  of 
nations;  nor  can  any  be  admitted  before  this  august  tribunal,  sitting 
under  its  high  constitutional  commission,  to  settle  the  rights  of  sove- 
reignties, and  to  administer  justice  in  political  controversies  between 
independent  states. 

Mr.  Hazard,  with  whom  was  Mr.  Whipple,  for  the  state  of  Rhode 
Island. 

I  had  endeavoured  to  prepare  myself  to  argue  the  questions  of 
law  which  the  state  of  the  pleadings  presented  to  the  Court;  intend- 
ing to  confine  myself  strictly  to  those  questions,  that  I  might  not  tres- 
pass upon  the  time  or  patience  of  the  Comrt.  I  did  not  anticipate, 
for  I  could  not  believe  that  the  defendant's  counsel  would,  himself, 
bring  into  view  the  merits  of  the  main  cause,  in  a  trial  upon  his 
own  plea  in  bar  to  those  merits,  interposed  to  prevent  their  being  put 
in  issue  or  tried.  Bu|,  finding  myself  mistaken  in  this,  it  becomes 
necessary  for  me  to  pay  some  attention  to  the  statements  made  by 
the  counsel,  lest  he  should  consider  them  as  being  acquiesced  in. 

The  facts  stated  in  the  plaintiff's  bill,  we  think,  constitute  a  good 
cause  for  the  relief  asked  for.  And  we  believe  that  we  can  prove 
those  facts.  The  defendant,  while,  by  his  pleading,  he  excludes 
those  facts  from  the  issue  and  from  trial,  himself  makes  statements 
which  we  are  not  permitted  to  disprove ;  because  they  also  are  ex- 
cluded by  him  from  the  issue  and  from  trial.  But  there  is  this  dis- 
tinction between  the  statements  made  by  the  respective  parties. 
The  defendant  has  no  right  to  state  facts  which  he  refuses  to  put  in 
issue,  or  have  tried.  But,  it  would  not  be  departing  from  the  merits 
of  the  law  question  of  the  sufficiency  of  the  plea  in  bar,  for  the 
plaintiff  to  show  the  material  facts  he  would  be  able  to  prove,  if 
not  precluded  by  the  defects  of  the  plea.  At  present,  however,  I 
ask  leave  to  appeal  to  facts,  only  so  far  as  may  be  necessary  to  cor- 
rect the  erroneous  statements  made  by  the  defendant. 

I  understood  the  counsel  to  say,  that  he  resorted  to  the  merits  of 
the  cause,  and  to  one  of  the  charges  in  our  bill,  for  the  purpose  of 
showing  that,  at  the  time  of  the  Roxbury  agreement  of  1710, 1711, 
there  was  a  serious  misunderstanding  between  the  parties  as  to 
what  was  the  most  southerly  part  of  Charles  river,  at  the  distance 
of  three  English  miles  south  from  which  the  southern  boundary 


Digitized  by 


Lioogle 


828  SUPREME  COURT. 

[Tb0  State  of  Khode  Uand  os.  The  State  of  MaMachiuetti.] 

line  of  Massachusetts  was  to  be  run  east  and  west,  agreeably  to  her 
charter;  Rhode  Island  claiming  to  measure  from  Charles  river 
proper,  as  it  is  now  known;  while  Massachusetts  insisted  upon 
taking  the  head  of  a  brook,  called  Jack's  Pasture  brook,  or  Mill 
brook,  as  the  nu>st  southerly  part  of  Charles  river ;  and  that  this  mis- 
understanding led  to  a  compromise  which  was  effected  by  the  agree- 
ment at  Roxbury.  But  the  charge  referred  to  negatives  instead  of 
countenancing  this  supposition.  For  it  speaks  of  the  pretence  about 
Jack's  Pasture  brook,  as  one  that  is  set  up  against  the  present  claim 
of  Rhode  Island,  which  was  made  upon  Massachusetts,  in  1748;  and 
has  since  been  adhered  to  and  prosecuted  to  the  present  time.  But 
besides  this,  it  is  plain  from  the  reports  of  all  the  committees  from 
1710, 1711,  and  1718,  to  1791,  that  Mill  brook  was  never  thought 
of  as  in  any  way  affecting  the  question  of  the  boundary  line,  until  the 
idea  occurred  to,  and  was  for  the  first  time,  started  by  the  Massachu- 
setts committee  of  that  last  year,  1791.  In  the  old  reports  of  1710, 
171 1,  and  1718,  no  mention  is  made  of  any  such  brook ;  and  it  is  not 
likely  that  the  committees  knew  of  its  existence,  for  they  took  no 
view  even  of  Charles  river  itself.  They  adopted  the  supposed  Wood- 
ward and  Saffirey  station,  because  set  up  (they  said)  by  skilful  and 
approved  artists,  so  far  back  as  1642;  and  believed  to  be  on  the  true 
charter  line.  The  same  ground  was  taken  by  the  Massachusetts 
committee  of  1750,  which  was  appointed,  as  the  report  shows,  to 
run  the  line  from  the  pretended  Woodward  and  Saffirey  stake.  Not 
to  ascertain  what  was  Charles  river,  nor  where  the  true  boundary 
line  was  or  ought  to  be,  nor  to  run  any  such  line.  But,  after  the 
Rhode  Island  committee  of  1750  had  by  actual  view  and  survey 
ascertained  the  true  charter  line,  and  found  that  the  line  chalked  out 
by  Massachusetts  for  herself,  was  really  eight,  instead  of  three  miles 
off  from  Charles  river,  and  gave  to  that  colony  a  part  of  the  Rhode 
Island  territory,  averaging  five  miles  in  breadth  b]^  twenty-three  in 
length ;  it  would  not  do  any  longer  to  rest  upon  the  naked  authority 
of  the  imaginary  Woodward  and  Saffrey  stake,  which  had  been 
acquiesced  in,  only  because  it  had  been  asserted  to  be  on  the  true 
line,  and  nothing  to  the  contrary  was  known*  The  Massachusetts 
committee  of  1791,  therefore,  cast  about  for  something  to  give  a 
colour  of  pretence  for  adhering  to  the  old  position,  after  it  had  been 
thus  exposed.  And  in  their  difficulty,  they  quit  Charles  river,  and 
ran  up  into  Mill  brook,  and  through  Whiting's  pond,  two  and  a 
half  miles  off,  and  then  into  another  brook  still  further  on.  Their 
report  (annexed  to  the  bill)  shows  this.  After  mentioning  that  the 
Rhode  Island  committee  measured  from  Charles  river  as  it  now  is, 
they  say,  "  we  have  inserted  our  own  survey  of  what  we  conceive 
to  be  the  most  southern  part  of  Charles  river,"  &c.  And  the  report 
then  tells  how  they  made  the  matter  out,  as  has  just  been  related. 
Here  it  appears,  that  the  pretence  about  Mill  brook  was  a  new  one, 
and  their  own.  They  do  not  speak  of  it  as  having  ever  before  been 
thought  of,  but  as  a  conception  of  their  own. 
The  allegation,  therefore,  that  there  had  been  a  dispute  about  this 
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brook,  in  1710, 171 1,  which  had  led  to  a  compromise  then  made,  is 
wholly  unsupported  and  unfounded.  Indeed,  the  idea  that  Charles  ' 
river  ever  could  have  been  mistaken  for  Mill  brook,  or  the  brook  for 
the  river,  or  that  they  ever  could  have  been  identified  and  taken 
for  one  and  the  same,  appears  to  me  to  be  preposterous.  Charles 
river  had  its  present  name,  the  only  name  it  has  ever  had,  even 
before  the  first  settlement  was  made  by  the  Massachusetts  colony. 
It  was  so  named  in  the  first  charter,  by  King  Charles  I.,  to  that 
colony,  in.  162 9.  Whoever  first  went  there  and  saw  it,  marked  it 
as  one  of  the  great  natural  boundaries  for  the  colony.  A  boundary 
definite  and  permanent,  about  which  there  could  be  no  uncertainty 
or  dispute.  Having  the  broad  river  before  their  eyes,  although  in 
the  wilderness,  and  not  far  to  be  seen,  it  is  not  likely  that  they  spied 
out  the  particular  tributary  brook,  much  less  that  they  groped  their 
way  through  the  bushes  and  swamps,  to  see  where  it  came  from, 
that  they  might  honour  it ;  Whiting's  pond.  Jack's  Pasture  brook, 
and  all,  up  to  the  big  chesnut  tree,  with  the  name  of  the  king. 

The  counsel  thinks  that  he  sees  evidence  of  a  compromise  in  the 
clause  of  the  Roxbury  agreement,  leaving  five  thousand,  or  the 
land  within  one  mile  north,  to  the  inhabitants  of  Providence  or 
others.  But  the  committee  assigned  their  own,  and  a  different  rea- 
son, for  that  clause ;  which  was,  that  some  of  the  inhabitants  of 
Providence  had  laid  out  lots  there.  But  it  is  not  pretended  that 
any  notice  was  taken  of  that  clause  by  the  government  of  Rhode 
Island,  or  that  it  was  ever  acted  upon  by  either  government.  Again, 
if  the  Roxbury  committee  had  been  making  a  compromise  instead 
of  ascertaining  and  fixing  the  charter  line,  their  report  would  have 
shown  it,  and  the  grounds  of  it.  They  were  bound  to  show  this ; 
for  their  respective  legislatures  had  a  right  to  know  what  they  did, 
and  why  they  did  it.  Now,  th^  report  of  this  committee,  on  the 
face  of  it,  negatives  the  supposition  of  a  compromise.  It  professes 
to  go  by  the  charters  ;  and  that  the  station  agreed  upon  was  on  the 
true  charter  line,  and  no  more  than  three  English  miles  from  Charles 
river.  And  so  the  General  Assembly  of  Rhode  Island  was  led  to 
believe ;  and  not  that  any  thing  was  done  by  way  of  compromise 
A  singular  compromise  it  would  have  been  certainly,  had  it  bee 
so  intended  ;  by  which  Massachusetts  took  to  herself  five  miles  * 
the  Rhode  Island  territory,  and  in  consideration  thereof,  allowed  th 
inhabitants  of  Providence  or  others,  to  retain  the  land  within  oi 
mile,  but  under  her  jurisdiction.  Whether  that  territory  does  or 
does  not  justly  belong  to  Rhode  Island,  by  her  charter,  and  equally 
so  by  the  charter  of  Massachusetts,  is  the  question  which  constitutes 
the  merits  of  the  main  cause ;  and  can  only  be  tried  when  those 
merits  are  put  in  issue. 

Some  further  disclosures  are  made  in  the  report  of  the  Massa- 
chusetts conunittee  of  1791,  which  ought  not  to  be  overlooked. 
Having  mentioned,  that  Old  Plymouth  colony  and  Rhode  Island 
had  the  same  northern  boundary  on  Massachusetts,  the  report  says: 
^  The  erection  of  a  third  government,  referring  to  the  same  bounds, 
.  Vol.  XIV.— U 
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(the  Rhode  Island  charter  of  1663  had  then  just  been  granted,) 
seems  to  have  rendered  it  necessary  for  Plymouth  and  Massachu- 
setts to  ascertain  their  bounds."  Accordingly  commissioners  were 
then  (in  1664,)  appointed,  who  '^  fixed  upon  a  large  tree,  called  the 
Angle  tree,  as  the  north  line  of  Plymouth  and  the  south  line  of  Mas- 
sachusetts,*' &c.  "  This,  (says  the  report,)  the  commissioners  appre- 
hend to  have  been  the  true  and  original  boundary ;  and  is  three 
miles  south  of  the  most  southerly  part  of  Charles  river."  They 
then  mention  the  appointment  of  commissioners  by  Massachusetts 
and  Rhode  Island,  in  1718,  <<  who  fixed  a  new  station,  about  two 
miles  north  of  the  angle  tree,"  called  Woodward  and  Saflfrey  sta- 
tion. <<  This  commonwealth  then  lost  two  miles  in  width  along  the 
northern  line  of  Rhode  Island." 

Thus  these  Massachusetts  commissioners  themselves  falsify  the 
pretended  Woodward  and  Saffrey  station,  which  they  call  a  ^'  new 
station,"  fixed  upon  in  1718.  And  it  is  a  striking  fact,  that  although 
the  settlement  with  Plymouth  was  only  twenty-two  years  after  the 
date  now  assigned  to  the  Woodward  and  Saffrey  station,  yet,  in 
that  settlement,  not  a  word  was  said  about  any  such  station.  The 
plain  inference  is,  either  that  none  such  existed,  or  that  Massachu- 
setts concealed  it  for  the  purpose  of  gaining  two  miles  more  upon 
Plymouth ;  and  that  with  a  view  to  fixing  a  line  for  Rhode  Island, 
without  giving  Rhode  Island  any  notice  of  her  doings,' or  allowing 
her  to  be  a  party  to  them.  The  probability  is,  that  no  such  station 
was  ever  heard  of,  until  Colonel  Dudley  asserted  that  there  was  or 
had  been  one.  The  report  in  my  hand  states,  that  no  record  of  it 
had  been  preserved.  The  Massachusetts  committee  of  1750,  say 
that  they  found  none ;  and  it  is  plain  from  all  the  other  rejports  that 
none  existed  at  their  dates.  Even  Dudley  himself  did  not  pretend 
that  he  had  ever  seen  any.  And  there  is  not  in  the  whole  case,  a 
particle  of  evidence  that  there  ever  was  any  such  station  in  ex- 
istence. 

It  is  necessary  that  I  should  now  take  one  more  look  at  this  now 
important  Jack's  Pasture,  or  Mill  brook,  and  notice  the  use  which 
the  Massachusetts  committee  of  1791,  endeavoured  to  make  of  it; 
and  which  the  defendant  endeavours  to  make  of  it,  since  it  was 
then  brought  into  notice.  That  committee,  in  its  report,  says :  "  It 
may  not  be  unnecessary  to  observe,  that  at  the  northern  head  of 
what  we  call  Charles  river,  is  a  place  known  by  a  large  chesnut 
tree,  thence  the  stream  descends  to  Whiting's  pond,  where  it  forms 
a  considerable  lake,  and  afterwards  resuming  its  proper  shape,  (and 
now  known  by  the  name  of  Mill  river,  or  brook,)  pursues  its  course 
in  a  northerly  direction  till  it  joins  that  stream,  which  is  known  by 
the  name  of  Charles  river."  Here  the  committee  themselves  mark 
the  distinction  between  Charles  river  and  the  brook  that  runs  into 
it,  calling  each  by  its  own  proper  name,  by  which  it  had  always 
been  known  and  still  is.  If  all  the  tributary  streams  which  fi^d 
their  way  into  a  river  are  to  take  its  name,  and  to  be  considered 
part  of  it  before  they  reach  it,  and  contribute  their  mites  to  its 
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waters,  then  would  there  be  a  mighty  change  in  the  great  natural 
boundaries,  by  rivers,  between  nations  and  states,  and  even  coun- 
ties. If  the  Mississippi  should  be  so  measured,  it  would  be  a  won- 
derful river  to  behold ;  and  many  a  great  state,  and  parts  of  states, 
would  disappear  from  the  map  of  the  United  States*  But  the  Mis- 
souri is  not  the  Mississippi,  nor  part  of  the  Mississippi,  unt^l  it  joins 
it ;  and  if  a  state  should  be  bounded  on  a  line  to  be  run  twenty 
miles  distant  from  the  Mississippi,  nobody  would  dream  of  mea- 
suring the  twenty  miles  from  the  Missouri  as  part  of  the  Mississippi. 
When  two  rivers,  or  streams,  come  together  and  form  one  river, 
which  keeps  the  name  of  one  of  the  branches,  that  name  can  never 
be  understood  to  comprehend  the  other  branch,  having  a  distinct 
name  of  its  own.  If,  therefore,  this  Mill  brook,  instead  of  being 
a  mere  streamlet  creeping  into  Charles  river,  was  really  a  principal 
branch  of  Charles  river,  having  its  own  proper  name ;  neither  that 
name  nor  the  brook  could  ever  be  confounded  with  the  river  or  its 
name,  until  they  were  swallowed  up  in  the  main  river. 

Here,  your  honours  have  the  real  and  only  question  between 
tbe  parties,  upon  the  merits  of  the  cause  under  the  charters.  That 
question  (as  first  raised  by  Massachusetts  committee  of  1791, 
and  never  before)  is,  whether  the  first  charter  granted  to  Massa- 
chusetts, by  King  Charles  I.,  in  1629,  by  the  name  ^  Charles  river," 
meant  Charles  river  proper,  as  it  was  then  and  ever  since  has  been 
known  and  called ;  or,  besides  this,  meant  also  Jack's  Pasture,  or 
Mill  brook,  running  from  near  a  large  chesnut  tree  into  a  pond 
called  Whiting's  pond,  two  and  a  half  miles  off  from  Charles 
river,  meant  also  the  said  Whiting's  pond :  and,  moreover,  another 
brook  running  out  of  the  pond,  and  finally  getting  into  Charles 
river.  This,  I  repeat,  is  the  only  question  upon  the  merits,  as  the 
defendant  himself  has  made  it.  If  the  defendant  is  willing  to 
have  a  trial  upon  the  merits,  let  him  put  them  in  issue,  or  allow 
us  to  put  them  in  issue.  Both  parties  would  then  have  an  oppor- 
tunity to  produce  their  evidence  applicable  to  that  question.  Among 
other  evidence,  we  have  in  our  possession  certified  copies  of  a  large 
number  of  original  grants,  from  1659  to  1698,  to  individuals,  of 
lands,  bounded,  some  on  Charles  river,  and  some  on  Mill  brook,  or 
Jack's  Pasture  brook ;  all  of  them  showing,  that  the  river  and 
brook  were  never  confounded  together,  but  were  always  distin- 
guished by  the  same  separate  names  they  now  are.  We  have  also 
much  other  material  evidence  upon  that  question  of  the  merits.  But 
your  honours  cannot  now  hear  any  of  it,  because  that  question  is 
not  in  issue,  or  on  trial.  The  defendant  virtually  acknowledges  the 
original  title  of  Rhode  Island,  by  setting  up  a  supposed  cession  or 
grant  from  her,  in  bar  of  that  title.  I^t  him,  then,  present  that 
bar  matter  and  our  reply  to  it,  in  such  a  manner  that  they  can  be 
fairly  tried.  Let  him  not  deprive  us  of  a  fair  trial  upon  one  ques- 
tion or  the  other,  either  upon  the  merits,  or  the  bar,  or  both  ;  as  he 
h^  it  in  his  power  to  do  under  the  twenty-third  rule  of  practice 
established  by  the  Court :  sdlowing  a  defendant  to  have  tbe  benefit 
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of  his  bar  matter,  under  his  answer  to  the  merits,  as  fully  as  he  can 
by  pleading  it  specially. 

I  will  now  proceed  to  consider  the  question  of  the  sufficiency  of 
the  defendant's  plea  as  a  bar. 

This  plea  is  in  bar  to  the  whole  bill. 

The  requisites  of  such  a  plea  being  familiar  to  the  Court,  we  have 
only  to  inquire  whether  the  present  plea  possesses  those  requisites. 
Our  objections  to  it,  I  will  endeavour  to  bring  under  one  or  other  of 
the  following  heads :  1.  The  matter  of  the  plea  does  not  constitute 
a  bar  to  the  relief  prayed  for.  2.  The  plea  does  not  contain  the 
statements  of  facts,  and  the  averments  necessary  to  a  good  plea  in 
bar.  3.  The  plea  is  not  accompanied  by  such  an  answer  as  the 
rules  of  equity  require  to  support  such  a  plea,  and  to  give  to  the 
plaintiiff  the  benefit  of  the  material  facts  charged  in  the  bUl  in  avoid* 
ance  of  the  plea. 

The  plea  commences  with  relating  that  in  the  year  1642,  a  station 
was  erected  and  fixed  at  a  point  then  taken  and  believed  to  be  on 
the  true  boundary  line  between  the  two  states.  So  mere  a  story  as 
this,  would  be  thought  too  loose  and  light  for  the  use  of  a  common 
annalist,  whose  work  is  very  unlike  that  of  a  special  pleader.  A 
station  was  taken,  it  is  said ;  and  we  are  left  to  conjecture  that  it 
was  erected  by  one  Woodward  and  one  Saffrey,  by  its  being  called 
the  Woodward  and  Saffrey  station;  who  in  another  place  are  called 
skilful  and  approved  artists.  But  the  Massachusetts  historian.  Dr. 
Douglass,  tells  us,  that  they  were  two  illiterate  and  obscure  sailors, 
and  would  never  have  been  heard  of  but  for  the  controversies  be- 
tween Massachusetts  and  Connecticut  and  Rhode  Island.  There  is 
no  report  or  statement  from  Woodward  and  Saffrey  themselves  of 
their  doings,  and  no  record  of  any.  The  plea  says  that  the  station 
then  set  up  was  believed  to  be  on  the  true  line.  This  mode  of 
expression  would  hardly  have  been  used  if  any  actual  survey  had 
been  made,  and  the  real  charter  line  ascertained  by  actual  measure- 
ment The  plea  avoids  stating  that  Woodward  and  Saffrey  were 
employed  by  Massachusetts,  or  authorized  by  anybody.  If  they 
acted  under  the  orders  of  the  Massachusetts  government — which  I 
do  not  doubt,  if  they  acted  at  all ;  which  I  do  doubt,  because  I  see 
no  reason  for  believing  it — ^then,  what  was  done  was  the  ex  parte 
act  of  Massachusetts,  and  not  binding  upon  anybody.  It  is  not  pre- 
tended that  any  notice  was  taken  of  Rhode  Island  in  what  was  done. 
Indeed,  it  was  only  about  six  years  before  that  date,  that  Roger 
Williams  and  his  companions,  having  been  exiled  from  Massachu- 
setts for  conscience'  sake,  took  refuge  in  Providence.  It  is  a  matter 
of  history,  that  neither  Rhode  Island,  Connecticut,  New  Hampshire, 
Maine  or  Plymouth,  were  acknowledged  by  Massachusetts,  at  that 
day,  as  possessing  any  power  independent  of  herself.  At  that  early 
period,  she  assumed  to  be  mistress  over  all  the  surrounding  territo- 
ries; and  she  drew  her  lines  and  erected  her  stations  as  she  pleased, 
without  consulting  her  feeble  neighbours,  and  in  defiance  of  tbem. 
And  that  she  most  wantonly  encroached  upon  them  all,  is  a  matter 
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not  only  of  history,  but  of  judicial  record.  It  seems  to  me  that  the 
defendant  can  add  no  strength  to  his  plea  in  bar  by  basing  it  upon 
his  own  ex  parte  act,  and  insisting  upon  that  act  as  the  source  and 
foundation  of  all  the  subsequent  proceedings  which  he  sets  up  as 
matters  in  bar  to  a  claim  founded  upon  his  own  charter  as  well  as 
upon  the  charter  of  a  sister  state. 

The  plea  proceeds  to  state,  that,  by  virtue  of  an  act  of  the  Gene- 
ral Assembly  of  Rhode  Island,  passed  the  30th  of  July,  1709,  Major 
Joseph  Jenckes  was  appointed  to  meet  Colonel  Dudley,  who  was  ap- 
pointed by  Massachusetts,  and  to  settle  the  misunderstanding  about 
the  line,  &c.:  "  provided  it  be  within  six  months  after  passing  of  the 
act  of  the  said  Assembly ;"  that  <^  said  Jenckes  and  Dudley,  on  the 
19th  day  of  January,  then  next  ensuing,  and  within  six  months  from 
the  passing  of  said  act,"  did  meet  and  conclude  the  following  agree- 
ment, &C.  Here  is  an  error  in  the  reckoning  of  time  apparent  on  the 
paper.  The  recited  agreement  is  dated,  ^'Roxbury,  January  19th, 
1710-11,"  which  was  eighteen  months  instead  of  six  months,  after 
the  passing  of  the  act  referred  to.  The  mistake  of  defendant  proba- 
bly arose  from  not  noticing  the  double  dating  practised  at  that  day, 
and  including  both  the  old  and  the  new  style.  By  the  old  style  the 
year  commenced  and  ended  on  the  25th  of  March.  So  that  the 
same  month  of  January,  which  was  part  of  the  year  1710,  by  the 
old  style,  was  the  commencement  of  the  year  1711,  by  the  new. 
But,  take  it  either  way,  the  month  of  July,  1709,  was  eighteen 
months  prior  to  the  date  of  the  instrument.  This  being  the  case,  the 
agreement  of  Jenckes  and  Dudley  was  null  and  void :  Jenckes' 
authority  to  act  having  expired  a  year  before  he  did  act. 

The  case  would  have  been  altered,  had  the  two  governments 
afterwards  confirmed  the  instrument.  But  no  such  thing  was  done 
by  either  government,  and  is  not  alleged  to  have  been.  This  instru- 
ment, therefore,  is  no  bar  to  the  bill. 

But,  as  every  subsequent  proceeding  set  up  in  the  plea  is  therein 
averred  to  have  been  based  upon  this  Roxbury  agreement,  and  taken 
in  pursuance  of  it ;  and  as  it  is  from  and  under  and  by  virtue  of  this 
agreement,  that  defendant  claims  to  have  held  possession;  I  will,  with 
permission,  make  some  remarks  upon  it,  for  the  purpose  of  showing 
its  character,  and  the  manner  in  which  it  was  obtained. 

It  is  stated,  that  the  committee  met  at  Roxbury,  and  then  and 
there  debated  the  challenges  concerning  the  several  charters,  &c. 
relating  to  the  line  between  the  two  colonies.  This  reference  to  the 
charters  makes  them  part  of  the  instrument  as  much  As  if  they  had 
been  annexed  to  it.  Now,  by  the  Massachusetts  charter,  her  south- 
ern boundary  line  was  to  be  three  English  miles  south  :f  the  most 
southerly  part  of  Charles  river.  Thus,  the  plain  duty  of  the  com- 
mittee was  to  go  to  Charles  river,  ascertain  the  most  southerly  part 
of  it,  measure  off  the  three  miles  south,  and  thence  run  the  line  east 
and  west,  or  erect  a  monument  from  which  the  line  might  be  run. 
But  the  committee  performed  no  part  of  this  duty,  and  took  no  sin- 
gle step  by  which  the  object  of  their  appointment  could  be  effected. 
v2  '30 
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They  took  no  view  of  Charles  river,  made  no  survey  or  measure* 
menty  nor  any  attempt  to  ascertain  the  charter  line.  On  the  contra* 
ry,  Jenckes  went  to  Roxbury,  two  miles  out  of  Boston,  and  thirty  or 
forty  miles  from  the  place  where  his  business  called  him;  and  there, 
at  the  door  of  (rovemor  Dudley,  they  debated  the  challenges,  as  they 
call  it  This  is  easily  accounted  for,  and  can  be  accounted  for  in 
one  way  only.  The  two  committees  and  their  respective  colonies 
were  very  differently  situated.  It  was  plainly  for  the  interest  of 
Rhode  Island,  to  have  the  true  charter  line  ascertained  and  establish* 
ed,  and  not  to  be  tied  down  to  the  ex  parte  doings  of  Massachusetts. 
But  Massachusetts  had  already  carved  for  herself,  and  was  desirous 
only  of  keeping  what  she  had  taken ;  and  it  was,  therefore,  the  pur* 
pose  of  Dudley,  her  commissioner  and  governor,  to  draw  Jenckes 
away  from  Charles  river,  and  to  avoid  having  any  inspection  or  ac^ 
tual  survey  taken,  by  which,  at  the  same  time  that  the  true  charter 
line  was  ascertained,  it  would  be  made  to  appear  that  Massachu- 
setts had  encroached  largely  upon  Rhode  Island.  And  Dudley 
gained  his  point,  and  brought  Jenckes  to  join  with  him  in  saying  and 
agreeing  that  **  the  stake  set  up  by  Nathaniel  Woodward  and  Solo- 
mon Saffrey,  skilful  and  approved  artists,  in  1642,  and  since  often 
renewed,  &c.,  being  three  English  miles  distant  from  Charles  river, 
agreeably  to  the  letters  patent  for  the  Massachusetts  province,  &c, 
should  be  the  commencement  of  the  line,  &c."  Can  it  be  doubted 
who  dictated  this  instrument,  and  who*  drew  it  These  representa- 
tions of  the  doings  of  Massachusetts  agents  were  palpably  made  by 
Dudley,  the  then  Massachusetts  agent,  to  Jenckes.  Jenckes  did  not 
know  that  there  ever  were  such  men  as  Nathaniel  Woodward  or 
Solomon  Saffrey ;  or  that  they  were  skilful  and  approved  artists ;  or 
that  they  ever  set  up  any  stake  anywhere;  or  that  it  had  been  often 
or  ever  renewed.  He  did  not  even  know  that  any  such  stake  then 
existed,  much  less  that  it  was  three  English  miles,  and  no  more,  from 
Charles  river.  Yet,  all  this  Dudley  induced  him  to  subscribe  to.  If 
it  was  allowable  here,  we  could  show  that  the  very  same  language 
used  in  this  report  about  Woodward  and  Saffrey,  and  their  skill,  and 
their  station,  &c.  &c.,  was  Dudley's  language,  used  in  a  communi- 
cation from  him  made  four  years  before.  And  the  very  truth  is, 
that  Jenckes'  appointment  was  procured  by  Dudley  himself,  as  ap- 
pears by  the  vote  itself,  passed  by  the  General  Assembly  in  July, 
and  referred  to  at  the  commencement  of  this  plea,  as  giving  Jenckes 
authority  to  act  Which  vote  recites,  that, "  whereas,  the  Assembly 
has  been  credibly  informed  that  his  excellency  Colonel  Dudley  has 
declared,  that  if  Major  Joseph  Jenckes  was  empowered  thereto,  he 
doubted  not  but  that  they  two  should  settle,"  &c.  &c.  The  Creneral 
Assembly  did  not  foresee  the  use  that  Colonel  Dudley  was  to  make 
of  his  Major  Jenckes. 

I  do  not  forget  that  we  are  now  trying  the  sufficiency,  and  not  the 
truth  of  defendant's  plea.  But  the  averments  in  the  plea  cannot 
cover  or  protect  such  marks  or  evidences  of  mistake,  misconduct, 
undue  influence,  &c.  &c.,  as  appear  upon  the  face  of  the  instrument 
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itself,  pleaded  in  bar ;  for  these  go  to  show  the  invalidity  of  the  bar. 
There  are  other  such  marks  on  this  instrument.  The  line,  it  says, 
is  to  be  run  **  as  is  deciphered  in  a  plan  or  tract  by  Nathaniel  Wood- 
ward and  Solomon  Safirey,now  shown  to  us,  and  is  now  remaining 
on  record  in  the  Massachusetts  government.^'  It  is  a  trifling  cir- 
cumstance to  remark  upon ;  but  it  is  now  acknowledged,  that  the 
plan  or  tract  spoken  of  was  never  on  record  in  Massachusetts,  other- 
wise than  as  it  was  deposited  in  the  secretary's  office  ;  and,  if  Dud- 
ley then  had  it  at  Roxbury,  it  was  not  then  remaining  on  record. 
But  what  had  Jenckes  to  do  with  this  ex  parte  plan,  any  more  than 
with  the  ex  parte  station  of  Woodward  and  Saffrey ;  of  neither  of 
which  had  he  any  knowledge  beyond  the  mere  assertion  of  the  ad- 
verse party.  And  let  me  ask,  why  was  not  that  plan  or  tract,  or  a 
copy  of  it,  annexed  to  the  instrument  of  which  it  was  made  a 
part,  and  which,  without  it,  was  a  nulUty,  and  could  not  be  carried 
into  effect,  any  more  than  a  bill  of  sale  of  certain  articles  enumerated 
in  an  inventory  not  annexed  or  identified  ?  And  where  is  that  pre- 
tended plan  now,  that  it  is  not  produced  here  ?  The  counsel  says, 
that  it  is  on  record,  or  on  file ;  and  will  be  produced  on  proper  occa- 
sion. And  is  not  this  the  proper  occasion,  when  the  vsdidity  of  the 
instrument,  of  which  the  plan  is  made  part,  is  on  trial ;  and  that  in- 
strument cannot  be  understood  without  the  plan  it  refers  to  and 
rests  upon  ?  The  counsel  have  procured  and  produced  a  recent  plat 
to  show  the  importance  of  Mill  brooke.  Can  it  be  believed  that  the 
pretended  Woodward  and  Saffrey  plan  would  not  be  produced,  if 
any  thing  favourable  was  to  be  found  in  it  ?  I  have  no  doubt  that 
there  was,  at  some  time  or  other,  and  now  is,  a  scrawl  of  some  kind, 
which  has  been  called  the  Woodward  and  Saffrey  plan  or  tract. 
But  I  am  confident,  that,  whenever  it  makes  its  appeariince,  it  will 
be  seen  that  the  person  or  persons  who  made  it,  whether  Woodward 
and  Saffrey,  or  somebody  else  long  afterwards,  were  giossly  igno- 
rant ;  and  no  glimpse  of  light  can  be  obtained  from  it  to  aid  in  ascer- 
taining the  line  between  the  parties. 

Lastly,  the  committee  agree  that  persons  should  be  appointied  by 
the  governor  and  counsel  of  each  state,  to  show  the  ancient  line, 
&C.  Here  we  see  Grovernor  Dudley  agam.  Massachusetts  had, 
and  still  has,  a  distinct  political  body  so  entitled,  and  with  the  power 
of  appointment ;  but  there  was  no  such  body  in  Rhode  Island. 
Jendces  knew  this,  and  yet  he  repeated  after  Dudley  whatever  was 
dictated  to  him.  But  no  such  committee  was  ever  appointed  by 
either  government ;  and  is  not  alleged  to  have  been. 

Next,  the  plea  recites  parts  of  votes  passed  by  the  two  legisla- 
tures, in  1717  and  1718,  appointing  another  committee  to  settle  the 
line,  and  then  sets  out  the  agreement  made  by  those  committees  at 
Rehoboth,  October  22d,  1718.  And  the  plea  avers  that  those  com- 
mittees were  appointed,  and  the  agreement  made  <^  in  pursuance  of" 
the  Roxbury  agreement  of  1710, 1711,  which  I  haVe  just  been  eX* 
amining. 

It  appears  that  both  legislatures,  by  their  first  votes,  did  restrict 
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their  respective  committees  to  the  Roxbury  agreement.  Bit  the 
Rhode  Island  legislature,  by  its  subsequent  vote,  passed  June  17th, 
1718,  expressly  disowned  the  Roxbury  doings,  and  gave  its  com- 
mittee unrestricted  power  to  settle  the  line,  as  near  as  might  be,  ac- 
cording to  the  charter ;  and  the  Massachusetts  legislature,  by  its 
second  vote,  gave  the  same  power  to  her  committee.  And  thus  the 
Roxbury  agreement,  which  was  void  in  itself  from  the  beginning, 
was  abandoned  by  both  parties. 

The  Rehoboth  agreement,  (as  it  is  called,  from  the  place  where  it 
was  made,)  is  in  eight  and  a  half  lines,  with  a  preamble :  and  the 
whole  of  it  is,  that  the  line  should  be  run  from  the  Woodward  and 
Saffrey  stake,  so  as  to  be  at  Connecticut  river  two  and  a  half  miles 
south  of  a  due  west  line.  This  agreement  is  liable  to  some  of  the  same 
material  objections  that  have  been  made  to  the  Roxbury  agreement 
The  committee  paid  no  regard  to  the  charters,  nor  made  any  attempt 
to  ascertain  the  true  charter  line.  They  arbitrarily  adopted  the  pre- 
tended Woodward  and  Saffrey  stake,  wherever  it  might  be;  without 
knowing  that  there  was  any  such  stake,  or  going  to  see  either  that 
or  Charles  river.  The  plea  then  alleges,  that  the  General  Assembly 
of  Rhode  Island  accepted  this  Rehoboth  agreement,  and  ordered 
it  to  be  recorded;  and  thereby  ratified  and  confirmed  it.  I  will  con- 
sider, presently,  what  kind  of  ratification  this  was. 

The  plea  now  introduces  the  last  instrument  upon  which  it  relies, 
and  which  has  been  called  the  report  of  the  running  committee. 
That  committee  consisted  of  four  persons,  who  say,  in  their  report, 
that  they  were  appointed  by  the  Rehoboth  committee  to  run  the 
line  by  them  agreed  upon.  This  is  the  only  evidence  there  is 
of  their  appointment  by  anybody.  The  Rehoboth  report  speaks 
of  no  such  committee ;  and  none  such  was  appointed  by  either  colo- 
ny. Whatever  their  authority  was,  they  undertook  to  run  a  line, 
and  say  in  their  report  of  it,  that  ^*  having  met  at  the  stake  of  Na- 
thaniel Woodward  and  Solomon  Saffrey,"  &c.  &c.  This  was 
speaking  loosely.  The  stake  set  up  iff  Woodward  and  Saffrey,  in 
1642,  (if  ever  set  up,)  certainly  was  not  in  existence  in  1719.  Their 
meaning  probably  was,  that  the  stake  they  met  at  was  where  the 
Woodward  and  Saffrey  stake  had  been.  But  how  did  they  know 
this ;  and  what  authority  had  they  for  saying  it  ?  No  doubt  there 
was  a  stake  where  they  met,  for  they  would  not  h9ve  been  carried 
there  without  a  stake  for  them  to  start  from.  But  who  set  up  that 
stake,  and  where  was  it  set  up  ?  Neither  the  Roxbury  committee 
of  1710, 171 1,  nor  the  Rehoboth  committee  of  1 718,  set  up  any  stake 
or  monument.  They  only  speak  of  a  stake  said  to  have  been  set 
up  by  Nathaniel  Woodward  and  Solomon  Saffrey,  in  1642,  and 
smce  often  renewed,  in  latitude  41^  55',  (says  the  first  committee,) 
but  they  saw  no  such  stake,  nor  knew  that  any  such  existed.  Thus 
this  running  committee  had  nothing  to  go  by.  They  had  not  the 
plan  or  tract  of  Woodward  and  Saffrey,  nor  did  they  take  the  latitude 
41°  55',  on  which  the  Roxbury  report  said  the  Woodward  and  Saf- 
frey stake  was  set  up ;  for  that  latitude  would,  in  fact,  have  carried 
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them  many  miles  off  from  the  stake  where  they  met;  which,  as 
appears  from  the  line  described  by  the  committee,)  was  in  latitude 
42®  3'.  By  their  own  showing,  the  running  committee  had  no 
power  to  fix  any  station,  or  set  up  any  stake  themselves.  How, 
then,  did  they  know  that  the  stake  they  saw  was  where  the  Wood- 
ward and  Saffrey  stake  had  been  ?  They  could  only  believe  from 
what  was  told  them ;  and  that,  in  all  probability,  by  persons  inte- 
rested, and  who  had  themselves  set  up  the  stake  they  wished  the 
line  to  be  rim  from.  It  was  the  tradition  in  that  quarter  for  many 
years,  and  derived  from  the  old  men  of  the  day,  that  the  pretended 
stake  was  a  bean  pole,  stuck  up  by  John  Chandler,  one  of  the  run- 
ning committee.  At  sdl  events,  that  committee  had  no  right  to  hear 
evidence,  for  they  had  no  power  to  decide. 

Thus,  from  all  that  appears,  there  is  as  good  cause  for  believing 
that  the  stake  from  which  these  four  men  started,  was  any  where 
else,  as  that  it  was  at  or  near  the  place  of  the  Woodward  and  Saffrey 
stake,  if  there  ever  was  any. 

For  myself,  I  can  see  nothing  in  all  those  proceedings,  from  begin- 
ning to  end,  but  imposition,  and  the  exercise  of  undue  influence 
over  the  Rhode  Island  committees. 

The  plea  then  alleges,  that  the  said  report  or  return  of  the  running 
committee  <<  was  approved  by  the  General  Assembly  of  the  said 
colony  of  Rhode  Island,"  &c.  This  is  copied  from  our  original  bill; 
but  in  the  amended  bill,  (page  36,)  those  words  are  stricken  out, 
being  incorrect,  and  tlie  words,  <Uhe  above  return  is  accepted 
by  the  Assembly :  a  true  copy,  extracted  from  the  public  records  of 
the  colony  of  Rhode  Island,  examined  by  T.  Ward,  secretary," 
inserted.  That  being  the  minute  appearing  on  the  document  itself. 
I  have  no  desire  to  be  critical,  but  it  may  be  observed,  that  there  is 
no  vote  of  acceptance.  A  secretary  or  clerk  can  only  certify  to  a 
copy  of  a  vote.  He  has  no  authority  to  certify  that  such  or  such 
a  thing  was  done,  or  vote  passed.  The  record  is  the  only  evidence 
of  votes ;  and  certified  copies  are  the  evidences  of  the  record. 

But  what  does  it  amount  to,  if  there  were  such  a  vote  ?  It  was 
no  more  than  the  ordinary  form  on  such  occasions.  When  a  legis- 
lative committee  makes  a  report,  something  is  to  be  done  with  it ; 
and  the  usual  course  is  to  receive  or  accept  it ;  and  then  it  is  laid  on 
the  table,  or  ordered  on  file,  or  taken  up  and  acted  upon.  The  same 
course  was  pursued  in  the  legislature  of  Massachusetts,  as  appears 
by  the  secretary's  minutes,  on  some  of  the  reports  of  their  commit- 
tees. But  the  report  so  received  or  accepted  is  nothing  of  itself, 
until  some  legislative  act  is  passed  upon  the  subject  of  it. 

But  the  legislature  of  Rhode  Island  never  passed  any  act  con- 
firming the  doings  of  either  of  those  committees,  or  establishing 
either  of  the  lines  (for  they  all  differ)  spoken  of  by  them.  Nor  did 
the  legislature  of  Massachusetts  ever  pass  any  such  act;  and  it  is 
not  alleged  that  she  did.  And,  if  one  of  the  governments  had  con- 
firmed those  proceedings,  by  ever  so  solenm  an  act  of  ratification, 
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the  Other  could  take  no  advantage  of  it  without  passing  a  similar 
and  mutual  act  of  confirmation  on  her  part 

But  as  there  was  no  such  ratification  by  either  government^  it 
seemis  that  the  defendant  would  now  set  up  the  doings  of  the  com- 
mittees, as  binding  and  absolute  in  themselves,  without  any  legisla- 
tive acts  confirming  them:  thus  making  the  committees  independent 
of,  and  paramount  to,  the  legislatures  which  created  them.  This  is 
novel,  and  I  should  think,  dangerous  doctrine.  If  this  is  true^  the 
moment  the  legislature  passed  a  vote  appointing  a  committee  to  per- 
form a  certain  service,  it  parted  with  all  power  over  the  subject; 
and  could  neither  revoke  the  appointment,  nor  vary,  nor  in  any  way 
touch  the  powers  of  that  committee.  This  was  not  the  understand- 
ing of  either  legislature  at  the  time  of  passing  the  votes  and  appoint- 
ing their  committees,  as  has  already  been  shown.  The  boundary 
line  between  Massachusetts  and  Connecticut  (which  by  their  char- 
ters was  precisely  the  same  as  ours)  was  agreed  upon  by  a  joint  com- 
mittee, in  1713 ;  and  the  doings  of  that  committee  were  ratified  and 
confirmed  by  mutual  acts  passed  by  both  legislatures :  and  it  was 
those  legislative  acts  of  confirmation,  and  not  the  report  of  the  com- 
mittee, upon  which  Massachusetts  wholly  relied  in  their  subsequent 
dispute  respecting  the  line.  And  even  those  solemn  acts  of  ratifica- 
tion were  set  aside  for  the  same  causes  and  grounds  which  we  are 
now  presenting  to  the  Court  This,  as  I  before  remarked,  is  new 
ground,  even  for  Massachusetts  to  take.  For  her  own  committee 
of  1791,  (whose  report,  jointly  with  the  Rhode  Island  committee,  is 
copied  into  our  bill ;  and  whose  separate  report  to  their  own  legis- 
lature is  annexed  to  the  bill,  and  has  already  been  referred  to,)  that 
committee,  remarking  that  the  proceedings  of  the  former  committees 
had  not  been  confirmed  by  either  government,  joined  with  the 
Rhode  Island  committee  in  recommending  to  their  respective  go- 
vernments, '^  to  submit  the  matter  in  dispute  to  indifferent  men  of 
the  neighbouring  states;  or  to  unite  in  an  application  to  Congress  to 
settle  the  same,  agreeably  to  the  respective  charters,  and  the  Consti- 
tution of  the  United  States." 

I  have  thus  far  endeavoured  to  show  from  the  plea  itself  that  the 
matter  contained  in  it  does  not  constitute  a  bar  to  the  plaintiff's  bill; 
and  will  now,  with  permission,  proceed  to  the  two  other  general 
grounds  of  objection,  which,  as  they  are  closely  connected,  I  will 
consider  together.  They  are,  1st,  That  the  plea  does  not  contain 
the  statements  of  facts,  nor  the  averments  necessary  to  a  good  plea 
in  bar ;  and  2d,  That  it  is  not  accompanied  by  such  an  answer  as 
the  rules  of  equity  require  to  support  such  a  plea,  and  to  give  the 
plaintiff  the  benefit  of  the  matter  charged  in  the  bill  in  avoidance  of 
the  plea.  I  wish  it  to  be  understood  that  we  make  no  objections  to 
the  mere  form  either  of  the  plea  or  answer.  Our  objections  are  to 
the  merits,  and  substance  of  them.  And  we  contend,  that  not  a 
single  material  fact  charged  in  the  bill  in  avoidance  of  the  bar  mat- 
ter pleaded,  is  negatived  or  met  by  any  averment  in  the  plea,  or  by 
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t)ie  answer.  So  that,  as  the  plea  and  answer  now  stand,  the  defend- 
ant would  avail  himself  of  his  legal  defence,  while  he  would  exclude 
the  plaintiff  from  all  the  equitable  facts  and  circumstances  charged 
in  the  bill  in  avoidance  of  the  bar;  which,  by  the  rules  of  equity,  a 
defendant  is  not  permitted  to  do. 

In  avoidance  of  the  two  agreements  plead  in  bar,  viz.  that  made 
at  Roxbury  in  1710, 1711,  and  that  at  Rehoboth  in  1718,  the  bill 
charges  that  the  Rhode  Island  conunittees  who  signed  those  instru- 
ments were  misled  by  representations  made  to  them  by  the  Massa- 
chusetts committees,  and  acted  under  the  mistaken  belief  that  the 
pretended  Woodward  and  Saffrey  station  was  really  on  the  true 
charter  line,  and  was  no  more  than  three  English  miles  from  the 
most  southerly  part  of  Charles  river ;  and  that  under  this  erroneous 
belief  they  signed  the  agreements;  which,  if  confirmed,  would  trans- 
fer to  Massachusetts  a  large  portion  of  territory  justly  belonging  to 
Rhode  Island,  and  the  jurisdiction  over  it.  This  is  the  general 
charge ;  and  in  support  and  proof  of  it,  the  bill  charges  the  follow- 
ing fects,  viz.  that  by  actual  survey  and  measurement,  it  is  proved 
that  the  line  alleged  to  have  been  run  according  to  those  agreements 
is  near  eight  miles,  instead  of  three  miles,  distant  from  the  most 
southerly  part  of  Charles  river,  and  takes  from  Rhode  Island  a  tract 
of  territory  four  miles  and  fifty-six  rods  wide  on  the  east,  and  over 
five  miles  on  the  west  end ;  and  in  length,  twenty-three  miles :  that 
said  line  does  not  conform  to  the  line  designated  in  either  of  said 
agreements,  it  being  in  latitude  42°  3'  N.,  whereas  the  supposed 
Woodward  and  Saffirey  station  is  alleged  to  have  been  in  latitude 
41^  55' :  that  neither  of  said  conmiittees  made  any  survey  or  mea- 
surement, nor  any  attempt  to  ascertain  the  true  charter  line :  thal^ 
at  the  dates  of  said  agreements,  there  was  no  Such  station  as  the 
pretended  Woodward  and  Saffrey  station,  nor  any  evidence  that 
there  ever  had  been  any:  that  said  committees  saw  no  such  station, 
and  took  no  step  to  ascertain  whether  there  then  was  or  ever  had 
been  any,  or  how  far  it  was  from  Charles  river,  if  it  did  exist. 

It  was  the  duty  of  the  plea  to  have  met  and  negatived  the  main 
charge  by  direct  and  positive  averments ;  but  there  is  no  such  aver- 
ment to  be  found  in  the  plea.  The  principal  averment  is,  that  there 
was  no  covin,  fraud,  or  misrepresentation.  The  bill  does  not  charge 
covin  or  fraud,  although  it  might  justly  have  done  so.  The  aver- 
ment of  no  misrepresentation,  is  evasive,  and  no  direct  negative;  for 
the  defendant  might  admit  that  such  representations  were  made  as 
the  bill  charges,  and  yet  might  consistently  aver  that  no  misrepre- 
sentations were  made,  for  he  might  say  they  were  true.  But  it  is 
of  little  importance  from  what  source  the  committees  received  their 
impressions ;  it  is  enough  that  the  bill  charges  that  they  acted  under 
an  erroneous  belief;  and  this  charge  is  not  touched  by  any  of  the 
averments.  The  other  averments  are,  that  the  whole  merits  of  the 
plaintiff's  claim  were  heard  and  decided  upon  by  the  committees  : 
that  the  agreements  were  fair,  legal,  and  binding,  and  made  with  a 
full  and  equal  knowledge  of  all  circumstances  by  both  parties.    All 
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the  first  part  of  this  is  mere  opinion  and  assertion.  A  man  charged 
with  a  breach  of  contract,  might  as  well  reply  that  he  was  an  honest 
man,  and  a  man  of  fair  standing.  The  sweeping  allegation  that  the 
agreements  were  made  with  a  full  and  equal  knowledge  of  all  cir* 
cumstancesy  has  none  of  the  qualities  of  an  averment  required  in 
pleading.  It  is  no  traverse  of  any  specific  charge  or  fact.  No  fact 
charged,  however  important,  could  be  put  in  issue  under  it  Yet 
that  is  the  whole  object  of  averments  in  the  plea ;  which  are  there* 
fore  required  to  be  direct  and  positive,  not  evasive,  or  by  way  of 
opinion,  inference,  or  implication,  which  it  is  the  province  of  the 
Court  to  deal  with,  not  the  party. 

The  bill  also  charges  that  the  legislature  of  Rhode  Island  was 
deceived,  and  led  to  believe  that  its  committees  had  ascertained  the 
true  charter  line :  that  there  really  was  such  a  station  as  the  Wood« 
ward  and  Safirey  station,  and  that  it  was  on  the  true  line,  and  no 
more  than  three  miles  from  Charles  river.  This  charge  is  most  im* 
portant,  because  the  legislature,  if  it  had  not  itself  been  deceived, 
could  have  corrected  the  errors  of  its  conunittees.  Now  there  is  not 
a  word  in  the  plea  or  answer  that  in  any  way  meets,  much  less 
negatives,  this  main  chaise;  which  goes  to  the  roots  of  the  pretended 
agreements.  And  the  defendant  might  as  well  have  put  no  aver« 
ments  at  all  into  his  plea,  and  accompanied  it  with  no  answer;  and 
still  have  insisted  upon  having  the  pretended  agreements  sanctioned 
and  allowed  to  be  valid,  without  any  examination  whatever.  Will 
equity  countenance  any  such  practice  ?  It  is  observable  that  the 
Roxbury  agreement  is  so  framed,  and  contains  such  statements,  as 
could  not  fail  to  mislead  and  deceive  the  General  Assembly  of 
Rhode  Island.  The  committee  professed  to  go  by  the  charters  and 
letters  patent  of  the  two  colonies;  as  the  legislature  of  Rhode  Island 
expected  they  would,  and  supposed  they  had  done.  The  commit- 
tee then  adopt  the  supposed  Woodward  and  Saffirey  stake,  <<  being 
(they  say)  three  English  miles  distant  from  the  southernmost  part 
of  Charles  river,  agreeably  to  the  letters  patent  for  the  Massachu* 
setts  province."  It  cannot  be  averred  here  that  Governor  Dudley 
had  no  hand  in  making  this  representation.  And  how  was  it  pos- 
sible for  the  legislature  of  Rhode  Island  to  avoid  being  deceived  by 
this  representation  ? 

So  much  for  the  averments  in  the  plea.  And  now  for  the  accom- 
panying answer — if  that  can  be  called  an  answer,  which  is  a  mere 
repetition  of  the  averments  in  the  plea,  without  the  slightest  addition 
to  them.  Can  such  an  answer  be  said  to  support  the  plea,  as  the 
rule  in  equity  requires  that  it  should  ?  But,  to  sup'port  the  plea  is 
not  the  only  ofiice  of  the  answer.  It  must  meet  and  respond,  par- 
ticularly and  specifically,  to  every  fact  and  equitable  circumstance 
charged  in  the  bill,  in  proof  of  the  main  charge  in  avoidance  of  the 
bar  matter  pleaded;  to  the  end  that  the  plaintiff  may  have  the  bene- 
fit, and  avail  himself  of  his  equitable  defence  against  the  bar.  If 
the  answer  cannot  do  this  with  truth  or  safety,  then  the  plea  is  not 
only  a  defective  and  insufficient  one^  but  is  an  improper  plea  to  be 
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used.  May  I  not  correctly  say  that  this  plea  is  not  supported  by 
such  an  answer  as  the  rules  of  equity  require ;  and  without  which 
the  plea  cannot  be  sustained? 

Again,  the  bill  charges,  that  the  agreements  now  set  up  were 
never  consented  to  by  the  king  of  England ;  without  which,  at  that 
day,  the  colonies  had  no  power  to  make  any  compact  affecting  their 
territories  or  jurisdiction.  This  being  the  case ;  it  was  necessary 
for  the  plea  to  show  the  authority  of  the  two  colonies  to  act,  as  it 
was  to  show  the  authority  by  which  their  committees  acted.  This 
same  objection  was  made  by  the  state  of  Connecticut,  in  her  contro- 
versy with  Massachusetts  about  their  boundary  line;  and  made 
too  against  the  validity  of  the  solemn  acts  of  the  two  legislatures. 
And  how  was  it  met  by  Massachusetts  ?  Her  reply  was,  that  her 
government,  by  its  charter,  was  required  to  send  all  its  public  acts 
to  the  king,  for  his  approbation ;  and  that  such  of  them  as  were  not 
disallowed  within  a  certain  period  were  to  be  considered  as  allowed. 
It  was,  therefore,  inferred  by  Massachusetts,  that  this  course  must 
have  been  taken  upon  the  occasion  of  her  compact  with  Connec- 
ticut ;  and  that  that  compact  had  been  tacitly  consented  to  by  the 
king.  In  the  case  of  Pool  t^^.  Fleeger,  recently  decided  in  this  Court, 
there  was  a  formal  compact  between  the  states  of  Kentucky  and 
Tennessee,  settling  a  boundary  line  between  them ;  which  compact 
was  formally  ratified  by  both  governments,  and  consented  to  by  Con- 
gress. The  Court  said  in  that  case :  <<  It  is  part  of  the  general  right 
of  sovereignty  belonging  to  independent  nations  to  establish  and  fix 
disputed  boundaries.  This  right  is  recognised  by  the  Constitution 
of  the  United  States,  with  the  limitation  or  restriction  requiring  the 
consent  of  Congress.^'  As,  therefore,  the  consent  of  Congress  is 
necessary  to  the  validity  of  such  a  compact,  even  at  the  present 
day,  it  follows,  that  a  party  who  pleads  such  a  compact  in  bar  to  a 
suit,  must  show  its  validity,  by  stating  the  consent  of  Congress  to  it. 
But  in  the  present  case,  the  bill  itself  charges  the  defect  in  the  Rox- 
bury  and  Rehoboth  agreements ;  and  the  charge  ought  to  have  been 
directly  met  and  responded  to  by  the  plea  and  answer.  It  is  for  ^e 
purpose  of  showing  the  insufficiency  of  the  plea,  in  this  respect, 
that  I  mention  the  charge  contained  in  the  bill ;  and  not  for  the  pur- 
pose of  discussing  here  the  objection  itself  to  the  two  agreements 
which  would  not  now  be  proper.  But  the  plaintiff  has  a  right  to 
be  heard  upon  that  question  at  a  proper  time,  and  therefore,  the 
defendant  was  bound  to  respond  to  the  charge. 

The  plea  concludes  by  stating,  in  substance,  that  the  defendant 
doth  plead  the  said  agreement  of  1710, 1711,  and  the  said  agree- 
ment of  1718.  <<  And  unmolested  possession  according  to  the  same, 
from  the  date  of  the  said  agreements,  in  bar  to  the  whole  bill,"  &c. 
The  opening  counsel  for  the  defendant  has  considered  the  alleged 
possession  as  constituting  a  distinct  bar  of  itself.  If  this  is  the 
meaning  of  the  plea,  it  is  pleading  double ;  which  is  a  fatal  objec- 
tion to  any  such  plea.  The  passages,  therefore,  read  by  the  counsel 
from  Vattel,  to  show  that  prescription  may  give  a  good  title,  arc 
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out  of  place ;  supposing  that  the  counsel  did  not  mean  to  spoil  his 
own  plea.  To  be  sure  he  ought  to  understand  his  own  plea  best ; 
but  I  suppose  that  long  possession  under  the  two  agreements,  is 
alleged  in  the  plea  for  the  purpose  of  aiding  and  protecting  them 
from  inquiry  into  defects  in  their  origin.  Long  possession  is  fre- 
quently used  for  this  purpose.  But  this  plea  alleges  long  posses- 
sion only.  It  alleges  no  acquiescence  in  or  assent  to  that  pos- 
session, without  which  mere  naked  possession  is  of  no  avail ;  for  it 
furnishes  no  inference  of  the  fairness  of  the  original  transaction, 
sought  to  be  sustained.  This  may  be  illustrated  by  a  very  common 
case.  A  man  obtains  a  conveyance  of  an  estate,  by  imposition  or 
some  unjustifiable  means,  whidi,  in  equity,  vitiates  and  annuls  the 
transaction.  And,  having  got  possession,  he  retains  it  for  many 
years.  But,  in  the  mean  time,  the  injured  party,  having  discovered 
the  imposition  or  mistake,  and  the  injury  done  him,  demands  resti- 
tution from  the  wrongdoer,  who  holds  many  conferences  with  him ; 
but  evades  the  claim  and  avoids  any  inquiry  into  the  justice  of  it, 
continues  to  hold  possession.  It  is  plain,  that  in  such  a  case,  the 
continued  possession  of  the  wrongdoer,  instead  of  bettering  the 
original  transaction,  aggravates  its  injustice.  It  is  laid  down  by 
Vattel,  page  192,  that  even  prescription  or  usucaption,  cannot  be 
set  up  against  a  party  who  is  not  in  a  condition  to  enforce  his  rights. 
This  is  precisely  the  plaintiff's  case.  And  this  case  is  clearly  and 
fully  made  out  by  our  bill.  And  if  the  defendant  had  given  us  a 
sufficient  plea  and  answer,  so  that  we  might  have  taken  issue,  the 
question  of  her  alleged  possession  might  have  been  tried,  and  we 
should  have  had  an  opportunity  to  rebut  and  avoid  the  alleged  pos- 
session, by  producing  the  facts  stated  in  the  bill,  and  other  evidence, 
proving  that  the  defendant  has  had  no  such  possession  as  can  give 
any  aid  or  countenance  to  the  two  agreements  which  she  relies 
upon,  and  which  we  impeach.  But  no  such  trial  upon  the  question 
of  possession  can  be  had  mider  the  present  question  as  to  the  suffi- 
ciency of  the  plea ;  and  I  can  only  refer  to  the  facts  charged  in  the 
bill,  for  the  purpose  of  showing  the  insufficiency  of  the  plea  in  not 
having  met  and  responded  to  those  facts,  so  that  they  might  have 
been  put  in  issue  and  tried.  The  bill,  after  pointing  out  the  imposi- 
tion or  erroneous  belief  under  which  the  Roxbury  and  Rehoboth  agree- 
ments had  been  signed  by  the  committees;  states  that  the  error  or  mis- 
take thus  committed,  and  the  wrong  thereby  done  to  Rhode  Island, 
were  not  discovered  until  an  actual  survey  of  the  premises  was 
made  in  1749, 1750,  by  which  the  true  charter  line  was  ascertained. 
That  from  that  time  Rhode  Island  never  ceased  to  assert  her  claim, 
or  to  deny  the  right  of  Massachusetts  to  the  possession  of  the  ter- 
ritory of  which  she  had  wrongfully  got  possession.  That  the 
Rhode  Island  legislature  had,  time  after  time,  appointed,  and  con 
tinned,  committees,  for  the  purpose  of  effecting  a  settlement  of  the 
dispute  with  Massachusetts,  and  had  constantly  urged  that  colony, 
and  afterwards  state,  to  appoint  conunittees  on  her  part  for  the  same 
purpose ;  which  had  been  done  by  Massachusetts,  and  many  con- 
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Terences  upon  the  subject  of  the  existing  misunderstanding  had 
been  held  by  those  committees  from  the  year  1750,  and  continued 
to  be  held  up  to  a  recent  date.  But  without  producing  any  good 
effect:  except  in  the  year  1791,  when  the  committees  from  the  two 
states,  not  being  able  to  agree  upon  the  main  subject,  did  agree  to 
recommend  to  their  respective  governments  to  refer  the  matter  in 
dispute  to  indifferent  men  of  other  states,  or  to  Congress,  to  settle 
the  same  agreeably  to  the  respective  charters ;  the  Massachusetts 
committee  being  satisfied  that  nothing  binding  on  either  party  had 
as  yet  been  done.  That  some  time  after  the  committees  appointed 
by  the  two  colonies  in  1749,  1750,  had  failed  to  effect  a  settlement, 
Rhode  Island  prepared  to  prosecute  her  claim  before  the  king  in 
council.  <<  But  that,  being  then  thinly  populated,  and  her  resources 
very  limited,  and  the  war  with  France  having  soon  after  broken  out, 
by  which  her  attention  was  directed  to  other  objects,  and  her  re* 
sources  exhausted;  her  endeavours  to  obtain  a  settlement  of  the 
line,  according  to  her  charter,  were  ineffectual ;  and  that  her  efforts 
to  effect  that  object  were  again  suspended  by  the  war  of  the  revo- 
lution. But  that  towards  the  end  of  that  war,  in  1782,  upon  the 
petition  of  a  large  number  of  the  inhabitants  residing  on  the  dis- 
puted territory,  daiming  of  right  to  belong  to  Rhode  Island;  the 
legislature  again  appointed  a  committee  who  reported  in  &vour  of 
said  claim." 

Besides  these,  there  are  other  material  facts  and  circumstances  to 
the  same  effect,  which,  whenever  the  question  of  the  alleged  pos- 
session by  Massachusetts  shall  be  tried,  will  conclusively  prove, 
that  from  the  year  1748, 1749,  when  the  error  in  the  boundary  line 
was  first  discovered,  Rhode  Island  has  never,  for  a  moment,  ac- 
quiesced in  the  justice  of  that  possession,  but  has  constantly  denied 
it,  and  demanded  restitution ;  and  that  the  character  of  that  posses- 
sion has  not  been  such  as  to  give  any  consistency  or  validity  to  the 
pretended  agreements  of  1710,  1711,  and  1718,  or  either  of  them. 
But,  as  that  question  of  possession  is  not  now  on  trial ;  I  presume 
that  the  references  I  have  made  to  the  charges  in  the  bill,  upon  this 
.  head,  are  enough  to  support  our  objection  to  the  plea  and  answer 
for  insufficiency,  in  not  having  in  any  way  negatived,  met,  or  re- 
sponded to  a  single  one  of  those  charges.  I  may,  however,  be 
allowed  to  remark,  that,  undoubtedly,  Rhode  Island  was  always 
very  reluctant  to  engage  in  a  conflict  with  her  powerful  neighbour. 
And  it  is  apparent,  that  the  part  which  Massachusetts  herself  acted^ 
from  the  time  that  the  error  was  discovered  in  1749,  was  the  chief 
cause  that  Rhode  Island  did  not  sooner  adopt  stronger  measures  for 
enforcing  her  right.  For,  the  committees  which  Massachusetts  con- 
tinued to  appoint  and  keep  up,  although  they  parried  the  claim  of 
Rhode  Island,  yet,  by  temporizing  with  her  committees,  and  leading 
them  along  from  period  to  period,  they  encouraged  the  expectation 
that  an  equitable  settlement  might  finally  be  effected.  And  cer- 
tainly Rhode  Island  had  a  right  to  indulge  in  this  expectation,  par- 
ticularly after  the  year  1791,  when  the  Massachusetts  committee 
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itself  lecommended  the  appointment  of  impartial  referees  to  settle 
the  line  according  to  the  charters ;  which  they  were  satisfied  bad 
not  been  done,  but  ought  to  be  done. 

It  ought  to  be  recollected  also,  that,  during  all  that  period,  thei 
same  controversy  existed,  and  was  carried  on  between  Massachu-l 
setts  and  Connecticut.  The  two  complainant  states  co-operated! 
together,  particularly  in  the  measures  taken  to  bring  their  com-\ 
plaints  before  the  king  in  council.  Connecticut  was  the  larger  and 
more  influential  colony ;  and  Rhode  Island  very  properly  expected 
her  to  take  the  lead  in  the  common  cause,  relying  upon  her  eflforts 
to  bring  Massachusetts  to  justice.  But  during  all  that  period  there 
was  never  any  acquiescence  by  Rhode  Island  any  more  than  by 
Connecticut,  in  the  wrongful  possession  of  Massachusetts;  both  colo- 
nies, or  states,  equally  and  constantly  protested  against  that  wrong- 
ful possession,  and  demanded  restitution.  It  was  not  until  the  year 
1804,  that  Connecticut  brought  Massachusetts  to  terms:  and  cer- 
tainly, when  that  was  done,  Rhode  Island  had  good  reason  to  hope 
that  her  claims  (resting  upon  the  same  basis  as  those  of  Connecticut,) 
would  also  be  listened  to,  and  her  rights  respected  by  Massachu- 
setts. And  accordingly,  committees  were  soon  afterwards  ap- 
pointed by  the  two  states  to  make  a  settlement  between  them. 
And  those  committees  continued  their  conferences  until  no  long 
time  before  the  commencement  of  this  suit.  Clearly,  Massachu- 
setts had  as  good  a  pretence  for  setting  up  her  long  possession 
against  Connecticut,  as  she  can  now  have  for  setting  it  up  against 
Rhode  Island :  and  better ;  for  the  agreement  made  in  1713,  by  their 
committees,  adopting  the  same  pretended  Woodward  and  Saffirey 
station,  as  did  the  Roxbury  committees  in  our  case ;  that  agreement 
was  confirmed  and  ratified  by  solemn  acts  of  both  governments. 
But  Connecticut  would  not  consent,  that  a  possession,  wrongful  in 
its  commencement  and  continuance,  and  always  protested  against, 
should  be  used  to  support  an  agreement  obtained  by  unfair  means, 
and  under  which  that  possession  had  been  unjustly  held.  And 
Massachusetts  acquiesced  in  the  objection,  and  abandoned  the  pre- 
tence of  possession.  Can  she  now  revive  the  same  pretence  against 
the  other  copartner  state ;  with  whom  she  had,  at  the  same  time, 
precisely  the  same  controversy. 

The  counsel  has  dwelt  and  laboured  upon  this  allegation  of  pos- 
session, as  if  the  mere  fact  of  possession  was  the  only  thing  he  had 
to  establish.  And  has  read  a  part  of  our  bill  to  show  that  that  fact 
is  admitted  by  the  plaintiflf ;  and  this,  he  thinks,  settles  the  whole 
matter :  keeping  out  of  sight  the  facts  charged  by  way  of  replica- 
tion, in  the  bill,  (in  conformity  to  the  practice  in  equity,)  in  avoid- 
ance of  the  admitted  possession,  showing  that  the  alleged  posses- 
sion was  unfairly  obtained,  had  been  unjustly  continued,  and  always 
protested  against.  This  is  the  incurable  defect  of  the  plea  itself. 
It  tenders  no  issue  upon  the  only  facts  upon  which  an  issue  can  be 
taken.  The  fact  of  possession  being  admitted  by  the  replication, 
makes  no  part  of  the  issue  to  be  joined.    The  facts  charged  in  avoid- 
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ance  of  that  possession,  are  the  only  facts  to  be  put  in  issue,  so  far 
as  possession  makes  part  of  the  bar  matter  pleaded.  As  well  might 
a  defendant  who  pleads  a  release  in  bar,  to  which  the  plaintiff  re- 
plies, admitting  the  execution  of  the  release,  but  charging  that  it 
had  been  obtained  by  fraud ;  as  well  might  the  defendant  refuse  to 
have  any  trial  upon  the  charge  of  fraud,  and  still  insist  upon  his 
naked  release,  because  the  execution  of  it  is  admitted 

It  has  been  asserted  that  Rhode  Island  was  never,  for  a  single 
moment,  in  possession  of  the  territory  in  question.  This  is  saying 
too  much.  When  the  Rhode  Islanders  were  driven  from  Massa- 
chusetts because  they  were  Baptists  and  Quakers,  they  purchased 
of  the  native  proprietors,  and  honestly  paid  for  that  part  of  the 
Narraganset's  country  which  was  beyond  the  jurisdiction  of  the 
hostile  colony ;  and  there  they  colonized  and  took  possession  of  the 
country  in  1635,  1636.  In  1643,  they  obtained  their  first  charter, 
and  their  last  in  1663;  confirming  their  purchase  from  the  native 
proprietors,  and  erecting  them  into  a  colony,  bounded  north  on  the 
charter  line  of  Massachusetts  colony.  If  certain  persons  (what- 
ever their  names)  did  go  into  the  wilderness  in  1642,  and  did, 
somewhere  or  other,  set  up  a  stake,  and  leave  it  standing,  that  act 
did  not  interfere  with  the  rights  of  anybody.  If  the  Massachu- 
setts colony  had  any  agency  in  that,  (which  no  how  appears,  nor  is 
alleged  in  the  plea,)  she  certainly  did  not  pretend  to  take  any  pos- 
session adversely  to  the  king  or  the  king's  grant  to  Rhode  Island. 
Rhode  Island,  therefore,  was  clearly  in  possession,  at  least  down  lo 
1710, 1711,  the  date  of  the  agreement  between  Dudley  and  Jenckes ; 
as  to  the  possession  which  Massachusetts  then  obtained,  how  she 
obtained  and  how  retained  it,  I  have  already  sufficiently  commented 
upon ;  more  than  sufficiently,  for  the  purposes  of  this  argument 
upon  the  sufficiency  of  the  defendant's  plea. 

Sundry  passages  have  been  read  from  Vattel,  to  show  the  sacred 
character  of  treaties  and  compacts  between  sovereigns.    Who  ever 
doubted  so  self-evident  a  proposition  ?    But  what  are  those  treaties 
and  compacts  which  are  so  obligatory?    They  are  such  as  are  just 
and  unimpeachable ;  executed  fairly  and  freely ;  without  suggesti? 
falsi,  or  suppressio  veri ;  free  from  the  charge  of  imposition,  o 
undue  practice,  or  unjust  advantage.    Is  there  any  thing  to  I 
found  in  Vattel,  that  enjoins  the  observance  of  a  compact  of  a  dil 
ferent  character  from  this ;  much  more  the  confirmation  of  such 
compact  when  made  by  agents  acting  under  a  gross  mistake  of 
facts  ?    I  am  unable  to  comprehend  the  doctrine  which  would  apply 
diflferent  rules  and  principles  of  justice  to  the  conduct  of  sovereigns, 
and  to  that  of  individuals.    Justice  herself  knows  no  such  distinc 
tion. 

The  counsel  has  intimated,  that  the  habits  and  feelings  of  the  in- 
habitants of  that  district,  would  revolt  at  being  included  within  the 
limits  of  Rhode  Island.  He  speaks  without  authority,  and  is 
wholly  mistaken.  Some  years  ago  a  large  and  respectable  portion 
of  those  inhabitants,  in  a  memorial  to  the  legislature  of  Rhode 
x2 
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blaud,  claimed  to  belong  to  that  state ;  and  solicited  the  legislature 
to  enforce  their  right.  I  am  fully  warranted  in  saying,  that  the  mass 
of  those  inhabitants  still  entertain  the  same  opinions  and  wishes. 

Mr.  Webster,  for  the  State  of  Massachusetts. 

The  colonial  grant  of  James  the  First  of  England,  of  the  Ply- 
mouth colony,  was  on  the  3d  of  November,  1621.  The  grant  was 
for  all  the  lands  lying  between  the  fortieth  and  forty-eighUi  degrees 
of  north  latitude,  extending  westwardly  from  the  ocean.  On  the 
19th  of  March,  1628,  the  council  of  Plymouth  made  a  grant  to  the 
Massachusetts  settlers,  of  the  territory  destined  to  form  the  colony 
of  Massachusetts.  This  grant  was  of  all  the  lands  lying  between 
the  Merrimac  river  on  the  north,  and  three  miles  south  of  Charles 
river,  from  the  Atlantic  ot  Western  Ocean,  on  the  east  part,  to  the 
South  Sea,  on  the  west  part.  This  grant  was  confirmed  by  Charles 
the  First. 

The  description  of  the  territory  is  first  found  in  the  grant  of  the 
council  of  Plymouth  to  Massachusetts.  Charles  river  was  so  called 
after  1625,  and  before  1628.  At  that  time,  there  was  not  a  white 
man  in  Massachusetts.  It  is  a  very  important  fact,  and  lies  at  the 
foundation  of  the  question,  in  this  case,  that  at  the  period  referred 
to,  the  boundary  three  miles  south  of  Charles  river,  was  fixed  when 
that  river  had  never  been  ascended  by  the  colonists  three  miles  from 
its  mouth.  The  first  settlement  made  by  the  colonists  was  in  Salem. 
It  was  made  by  Governor  Endicott.  Boston  was  not  settled  until 
1630 ;  and  until  that  year  Charles  river  was  never  ascended. 

The  facts  stated  in  the  plea,  and  which  are  admitted  by  the  com- 
plainants, are,  that  in  1642,  Woodward  and  Saffrey's  monument 
was  set  up,  to  establish  a  south  line  for  Massachusetts.  This  is 
clearly  and  distinctly  stated  in  the  early  part  of  the  plea. 

This  brings  us  to  the  fact,  that  fifteen  years  after  the  settlement 
of  Massachusetts,  the  monument  was  established,  and  was  known, 
and  notorious.  This  was  the  position  established  for  the  boundary 
line  of  the  colony ;  and  it  is  important  to  ask,  if,  by  this  line,  Mas- 
sachusetts encroached  on  territory,  not  a  part  of  her  territory,  on 
whose  territory  did  she  encroach  ?  Not  on  that  of  Rhode  Island ; 
for  the  colony  of  Rhode  Island  ^d  not  then  exist  She  must  have 
encroached  on  the  territory  of  the  crown  of  England.  This  state 
of  things  remained  until  1663,  when  the  colony  of  Rhode  Island 
was  established. 

Charles  the  Second  did  not  grant  the  territory  which  composed 
the  colony  of  tlhode  Island  by  metes  and  bonds ;  other  than  declaring 
the  north  line  of  the  colony  to  be  "on  the  north,  or  northerly  by  the 
south  or  southerly  line  of  Massachusetts  plantations." 

The  colonies  established  by  those  grants  did  not  hold  under  the 
King  of  England.  The  language  of  the  grants,  in  express  terms, 
excluded  this.  They  were  grants  in  "  free  and  common  socage." 
When  Rhode  Island  received  her  territory  by  the  grant,  she  received 
it  bounded  by  the  southwardly  line  of  Massachusetts.    This  was  an 
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acknowledgment  of  the  boundary.  Now,  after  the  elapse  of  one 
hundred  and  ninety-eight  years  of  full  and  uninterrupted  possession 
by  Massachusetts;  as  a  colony  until  1776,  and  as  a  state  up  to  the 
present  period ;  she  seeks  to  drive  Massachusetts  back  from  this  line ; 
and  to  take  from  her  sovereignty  and  dominion  over  three  miles 
of  territory. 

Why  is  this  effort  made  ?  Why  is  this  disturbance  of  the  quiet 
and  unmolested  possession  by  citizens  of  Massachusetts,  claimed  ? 
Not  because  Rhode  Island  has  a  boundary  different  from  that  by  which 
she  has  hitherto  been  restrained.  She  had  no  rights,  when  the  co- 
lony was  established,  other  than  to  the  line  now  existing  between 
the  two  states.  All  she  has  of  boundary  or  of  territory,  are,  by  the 
express  terms  of  her  grant,  secondary  to  those  of  Massachusetts. 
She  goes  up  to  the  southerly  line  of  Massachusetts ;  and  there  she 
must  stop,  now,  as  heretofore. 

The  case  priesented  to  the  Court,  on  the  bill  and  answer,  is  that 
of  a  secopd  grantee,  taking  his  boundary  from  a  prior  grant ;  and 
who,  after  the  elapse  of  one  hundred  and  ninety-eight  years,  seeks 
to  disturb  the  line  so  long  existing  and  recognised  between  the  prior 
grantee  and  himself. 

On  what  ground  is  this  attetnpi  made  ?  It  is  said,  the  boundary 
was  fixed  by  mistake.  But  the  state  of  Massiichusetts  does  not  ac- 
knowledge any  mistake ;  unless  it  is  found  in  the  fact,  that  her  true 
southern  boundary,  if  it  had  been  correctly  run,  would  be  yet  more 
south  than  that  fixed  by  the  Woodward  and  Saffrey  station.  Going 
higher  up  Charles  river,  a  point  far  south  of  that  station  could  have 
been  found;  which  would  have  fully  answered  the  boundary  de- 
scribed in  the  colonial  grant,  of  a  line  three  miles  south  of  Charles 
river. 

How  is  it  sought  to  maintain  the  position  that  the  Woodward 
and  Saffrey  station  is  more  than  three  miles  south  of  Charles  river  ? 
It  is  said  that  ^  Mill  brook"  and  '<  Whiting's  pond''  are  not  parts  of 
Charles  river. 

It  is  important  to  bear  in  mind,  as  has  been  stated,  that  when  the 
station  was  fixed,  but  little  of  Charles  river  was  known.  The  object 
of  the  grant  was  to  give  to  the  colonists  the  benefit  of  all  the  waters 
of  Charles  river ;  and  the  station  was  fixed  in  this  view  of  the  sub- 
ject **  Mill  brook"  and  "  Whiting's  pond"  formed  branches  of  the 
river,  as  was  then  understood,  and  has  ever  since  been  so  considered. 
The  question  now  before  the  Court  is  identical  with  that  which  now 
disturbs  the  harmony  of  the  United  States  and  England;  as  to  the 
northern  boundary  of  the  state  of  Maine. 

The  question  before  the  Court  is  brought  under  the  provisions  of 
the  Constitution  of  the  United  States.  By  what  code  of  laws  is  it 
to  be  decided  ? 

There  were  no  provisions  in  the  articles  of  confederation,  nor  are 
there  any  in  the  Constitution  of  the  United  States,  prescribing  the 
modes  or  rules  of  proceeding  in  such  a  case;  nor  are  there  any  laws 
of  tlie  land,  or  rules  of  Court  to  regulate  such  a  procedure,  except 
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as  to  the  notice  of  the  institution  of  the  suit.  In  the  history  of  the 
worlds  there  is  no  account  of  a  similar  proceeding  in  any  Court  of 
judicature.  No  adjudication  of  such  a  controversy  is  known  in  any 
Court  of  the  world.  If  any  determination  of  the  case  is  to  be  made, 
it  must  be  under  the  law  of  nations. 

Will  this  Court  consider  the  case  as  one  between  individuals ;  a 
question  of  contract ;  and  to  be  considered  by  the  Court  with  a  view 
to  enforce  the  contract,  as  if  it  were  between  two  citizens  or  two 
individuals,  parties  to  the  controversy  ?  No  state  in  the  Union  would 
submit  to  such  a  view  of  the  case.  Its  rights,  as  a  sovereign  state, 
are  deeply  involved  in  this  question.  The  rights  of  the  citizens  to 
the  government  under  which  they  were  born ;  to  the  laws  which 
they  have  assisted  to  make ;  and  under  which  they  have  always 
lived,  and  desire  still  to  live ;  under  which  they  have  acquired  and 
hold  their  property ;  are  to  be  submitted  to  the  Court. 

The  bill  filed  by  the  state  of  Rhode  Island  calls  on  the  Court  to 
change  the  allegiance  of  a  large  number  of  the  citizens  of  Massa« 
chusetts ;  to  oblige  them  to  submit  to  a  different  body  of  laws  than 
those  which,  by  their  own  choice,  have  iieretofore  governed  them : 
to  dismember  a  state :  and  this  on  the  ground  that,  nearly  two  hun- 
dred years  ago  a  mistake  was  made  in  fixing  the  boundary  line 
between  the  two  contending  sovereignties.  A  possession  of  one 
hundred  and  ninety-eight  years  is  thus  to  be  disregarded;  and  all 
the  rights  of  citizenship,  all  the  rights  of  property,  all  the  affections 
of  the  people  to  the  state  of  their  birth,  education,  and  prosperity, 
are  to  be  set  aside. 

No  complaint  is  made  that  the  controversy  between  the  parties  to 
this  case  is  presented  by  a  bill  in  equity.  It  was  proper  to  do  so ; 
but  this  does  not^change  the  rules  by  which  the  case  is  to  be  decided. 
A  Court  of  Equity  restores  the  consideration  which  has  been  paid 
by  a  party  to  a  contract,  when  it  rescinds  the  contract.  Will  this 
Court  break  up  the  compromise  which  was  made  by  Massachusetts 
with  Rhode  Island;  and  return  to  Massachusetts  the  one  mile  of  her 
territory  which  was  given  by  her  to  Rhode  Island  when  the  com- 
promise was  made  ? 

This  case  must  be  discussed  and  settled  upon  principles  which 
will  have  the  sanction  of  the  whole  civilized  community.  What 
can  be  more  extraordinary  and  unusual,  than  an  attempt,  after  the 
elapse  of  one  hundred  and  ninety-eight  years,  to  open  a  question  on 
the  ground  of  a  mistake  by  the  parties  who  had  at  that  long  by-gone 
day  adjusted  the  controversy,  in  which  adjustment,  the  mistake  is 
alleged  to  have  been  made.  Lewis  the  Fourteenth  broke  a  treaty 
solemnly  made,  on  the  ground  of  a  mistake  in  the  negotiators  of  the 
treaty ;  and  all  Europe  was  involved  in  war.  The  remarks  of  Vol- 
taire on  this  act  of  the  King  of  France,  wiH  apply  to  the  attempt 
made  in  the  case  before  this  Court,  by  the  state  of  Rhode  Island. 

The  state  of  Massachusetts  has  a  right  to  call  upon  the  complain- 
ants for  a  case,  in  which  a  natural  and  ascertained  boundary,  known 
and  acted  upon  for  so  long  a  period,  has  been  disturbed.    I^ok  al 
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the  question  presented  for  the  consideration  of  the  Court  by  the 
agreements  between  the  commissioners  of  the  two  colonies,  while 
they  were  colonies ;  and  which  had  the  acquiescence  of  the  legisla- 
tures of  both  the  parties.  These  are  all  stated  in  the  plea.  It  is 
alleged  by  Massachusetts  that  there  is  a  boundary  between  her  and 
Rhode  Island,  of  one  hundred  and  ninety-eight  years'  standing;  that 
this  boundary  was  established  by  competent  persons  in  1710,  and 
again  in  1717;  and  from  1710,  to  the  present  time,  Massachusetts, 
as  a  colony  and  as  a  sovereign  state,  has  held  the  territory  now 
claimed  from  her.  Can  a  better  reason  against  the  removal  or 
change  of  a  boundary  be  given  by  any  state  7 

Is  not  this  a  good  diplomatic  answer  to  the  claim  of  the  state  of 
Rhode  Island  ?  One  sovereign  and  independent  state  asks  territory 
from  another  state,  of  equal  rank  with  herself.  She  is  met  by  the 
fact  that  the  territory  asked  has  been  in  possession  of  the  state  from 
which  she  asks  its  surrender,  for  nearly  two  hundred  years.  This 
should  settle  the  question  between  the  states.  Established  bounda- 
ries for  one  hundred  years  woul4  not  be  disturbed  between  nations, 
with  the  consent  of  other  nations. 

What  was  the  mistake  asserted  to  have  been  made  by  the  com- 
missioners of  Rhode  Island  ?  It  is  said  they  were  misinformed  as 
to  the  distance  of  Woodward  and  Saffrey's  station  from  Charles 
river.  It  is  admitted  by  the  complainant,  that  the  commissioners 
of  Massachusetts  acted  in  good  faith :  and  yet  the  agreement  is  to 
be  cancelled. 

Fraud,  actual  fraud,  would  not  set  aside  an  agreement,  after  so 
much  time  had  elapsed.  If  a  party  has  slept  on  his  case,  or  has 
suffered  others  to  act  under  the  belief  that  the  subject  was  fully  and 
finally  arranged,  Courts  of  Equity  would  not  interfere  after  nearly 
two  centuries  had  gone  by;  and  property  had  been  acquired,  civil 
rights  asserted,  and  undisturbed,  during  the  whole  of  that  long  period. 
Although  no  attempt  is  made  to  change  or  affect  the  tenures  of  pro- 
perty, the  civil  rights  of  thousands  are  to  be  changed,  and  transferred 
to  another  government  to  which  they  are  strangers. 

Again  an  authority  for  the  grant,  by  the  Court,  of  the  object  of 
the  complainant's  bill,  is  asked  for.  Where  is  the  case  in  which 
such  relief  has  been  sought  ?  Where  is  the  instance  in  which  it  has 
been  given  ?  It  is  true,  that  on  the  application  of  Rhode  Island, 
commissioners  have  at  different  times  been  appointed  by  Massachu- 
setts, and  those  commissioners  have  met  with  commissioners  ap- 
pointed on  her  part  This  is  a  proper  course  of  proceeding  between 
states.  A  sovereign  state  must  be  heard,  whatever  may  be  the  sub- 
ject of  her  complaint.  Subjects  in  controversy  between  states  are 
liot  to  be  settled  without  delays  and  grave  consideration.  Respect 
is  always  to  be  given  to  applications  by  states  to  other  political  com- 
munities. But  with  all  this  courtesy  and  just  regard  to  the  dignity, 
and  jusi  right  of  the  state  of  Rhode  Island  to  be  respected,  the  state 
of  Massachusetts  has  never  receded  from  the  line  established  by 
the  Woodward  and  Saffrey  station.    Those  acts  of  conciliation  and 
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international  civility,  do  not  affect  the  agreements  of  1710  and  1721 ; 
it  being  admitted  that  the  possession  of  Massachusetts  is  in  exact 
harmony  with  them. 

Thus,  in  international  law,  the  case  is  against  Rhode  Island. 

But  we  are  willing  to  consider  the  case,  as  one  to  be  decided  by 
the  rnles  of  Equity  pleadings. 

The  complainant's  bill  would  have  been  bad  on  a  demurrer,  in  a 
Court  of  Equity;  because  it  sets  out  a  bar  to  the  defendant's  case,  and 
does  not  set  out  sufficient  to  destroy  it  Possession,  in  a  Court  of 
Equity,  is  as  certain  a  title  to  land,  as  in  a  Court  of  Law.  It  is 
now  held  that  a  party  may  defend  himself  in  equity  by  possession, 
as  well  as  at  law.  Elmondorf  w.  Taylor,  10  Wheat  153.  6  Cond. 
Rep.  47. 

It  is  to  be  considered  by  the  Court  that  every  thing  stated  in  the 
plea  is  true.  This  is  the  necessary  consequence  of  the  position  in 
which  the  complainant  is  placed,  by  the  effort  he  now  makes  to 
show  the  Court  the  plea  is  insufficient 

It  is  admitted,  the  agreements  between  Rhode  Island  and  Massa- 
chusetts of  1710  and  1721,  were  fair,  and  were  made  with  full 
knowledge  of  the  subject  of  the  agreements,  or  with  a  full  oppor- 
tunity to  obtain  such  knowledge.  Possession  accompanied  those 
agreements,  and  was  entirely  consistent  with  them ;  and  they  have 
never  been  rescinded  or  abandoned. 

This  brings  back  the  argument  to  the  question  of  mistake.  It  is 
said  that  the  plea  shuts  out  Rhode  Island  from  her  proof.  But 
Rhode  Island  can  prove  nothing  more  than  she  has  stated  in  her 
bill.  Take  all  that  is  stated  in  the  bill  to  be  true ;  and  Massachusetts 
alleges  it  is  not  sufficient  to  set  aside  the  agreements. 

This  Court  cannot  know  more  than  the  commissioners  on  behalf 
of  Rhode  Island,  and  on  behalf  of  Massachusetts,  knew  in  1710.  The 
ground  of  the  assertion  of  mistake  is  not  sufficient  to  open  the  con- 
troversy. 

Can  controversies  be  never  settled  when  parties  say  there  has 
been  a  mistake  ?  2  Powell  on  Contracts,  90.  The  unreasonable- 
ness of  a  contract  is  not  a  ground  to  set  it  aside. 

Another  well  established  principle  is,  that  when  a  thing  is  doubt- 
ful and  uncertain,  a  settlement  between  the  parties  is  conclusive. 
Powell  on  Contracts,  125.  1  Yes.  Sen.  408.  1  Story's  Equity,  163. 
1  Mad.  Chan.  Pract  62,  63. 

It  is  said  the  defendant  has  not  answered  the  bill :  but  this  is  the 
very  question  before  the  Court  The  plea  and  answer  of  the  defend- 
ant are  now  under  examination ;  and  it  will  be  fbr  the  Court  to  decide 
upon  their  sufficiency,  and  whether  they  will  sustain  the  defendant's 
claim  to  be  dismissed  from  any  further  action  in  the  case.  If  the 
party  had  deemed  the  plea  insufficient,  he  might  have  excepted  to  it, 
and  have  brought  in  other  matter.  This  he  has  not  done ;  but  he 
asks  the  Court  to  decide  on  the  insufficiency  of  the  plea  and  answer 
This  is  altogether  irregular.  1  Story's  Elquity,  528,  sect.  684.  Mit- 
ford's  Pleading,  200.    Beames'  Equity,  248.     1  Vernon's  Rep.  185. 
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Cooper's  Equity,  284.  5  Mad.  Rep.  328.  330.  Adams  vs.  Thrope, 
4  Johns.  Ch.  Rep. 

What  is  it  that  the  defendant  should  have  denied  ?  The  rule  of 
a  Court  of  EJquity  is,  that  the  plea  or  answer  should  deny  the  final 
result  of  all  the  allegations ;  not  each  particular  matter  which  may 
ib  itself  be  true.  The  permission  which  is  given  to  the  defendant 
to  deny  the  whole  charge  of  the  bill,  is  essential  to  the  existence  and 
validity  of  a  plea  in  bar.  Beames'  Equity,  37.  5  Brown's  Pari. 
Cases,  552.     Gilbert's  Equity,  184.    Cooper's  Equity,  328. 

T<here  must  be  something  not  denied  by  the  plea,  upon  which  the 
-Court  can  give  a  decree  for  the  plaintiff.  If  there  is  not  enough  left 
-.undenied,  sufficient  to  make  a  case  for  relief  or  recovery,  none  can 
be  granted.  The  plaintiff  might  allege  twenty  facts,  either  quite 
immateria],  or  even,  perhaps,  material  in  some  degree,  or  as  matter 
of  evidence,  which  the  defendant  could  not  deny.  For  instance,  the 
complainant  avers  that  Dudley  and  Jenckes  did  not  go  on  the  ground 
to  examine  it  The  defendants  are  not  obliged  to  deny  that ;  for  the 
agreement  may  be  good,  if  fair,  though  the  fact  were  as  is  averred. 
So  the  bill  avers  the  discontent  of  Rhode  Island ;  an  ex  parte  line 
having  been  determined  upon.  That  may  be  so ;  but  that  does  not 
set  aside  the  agreement.  Massachusetts,  it  is  asserted,  appointed 
commissioners  to  meet  commissioners  appointed  by  Rhode  Island. 
That  may  be  so;  but  the  agreement  was  in  full  operation. 

Every  thing  alleged  to  have  happened  after  1719  is  called  for,  for 
the  purpose  of  proving  some  waver,  recession,  or  abandonment  of 
the  agreement.    If  that  were  not  the  design,  it  had  no  object. 

Now  the  plea  meets  and  denies  the  general  fact,  which  all  these 
things  are  said  to  prove.  Denying  the  general  fact,  we  need  not 
deny  each  of  the  circumstances  relied  upon  as  proof. 

There  is  a  difference  in  this  respect  between  the'  case  now  before 
the  Court,  and  a  case  where  fraud  is  charged.  Any  fraud,  little  or 
great,  vitiates:  every  mistake  does  not.  Any  one  circumstance 
amounting  to  fraud,  proves  fraud. 

Suppose*  the  complainant  had  charged,  in  direct  terms,  an  aban- 
donment of  the  agreement  of  1710 :  it  would  have  been  enough  for 
the  defendant  to  have  denied  the  abandonment  in  general  terms. 

Mr.  Chief  Justice  Tanst  delivered  the  opinion  of  the  Court. 

When  this  case  was  last  before  the  Court,  Massachusetts  had  not 
made  her  election,  whether  she  would  continue  her  appearance  to 
the  suit,  or  withdraw  it  according  to  the  leave  previously  granted. 
She  has  since  that  time  made  her  election,  by  putting  in  her  plea  to 
the  amended  bill  of  the  complainant ;  and  both  parties  are  now  regu- 
larly before  the  Court. 

In  the  present  stage  of  the  case,  the  question  is  upon  the  suffi- 
ciency of  the  plea,  as  a  bar  to  the  relief  sought  by  the  complainant's 
bill.  The  object  of  the  bill  is  to  establish  the  boundary  between  the 
two  states,  according  to  their  respective  charters ;  and  to  be  restored 
to  the  right  of  jurisdiction  and  sovereignty  over  that  portion  of  her 
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territory  of  which  she  alleges  that  Massachusetts  has  unjustly  de- 
prived her. 

The  bill  states  the  various  charters  from  the  crown  to  the  colonies 
of  Massachusetts  and  Rhode  Island,  from  1621,  to  1691 ;  and  avers 
that,  by  virtue  of  the  charter  of  Rhode  Island,  the  boundary  be- 
tween her  and  Massachusetts  was  a  line  run  east  and  west,  three 
miles  south  of  Charles  river,  or  any  or  every  part  thereof;  that  the 
place  of  the  said  line  being  unsettled  and  in  dispute  between  the 
two  colonies,  commissioners  were  mutually  appointed  to  ascertain 
and  settle  it ;  that  these  commissioners  met  in  1710 ;  and  that  the 
commissioners  of  Massachusetts  then  represented  that  a  certain  Na- 
thaniel Woodward  and  Solomon  Saflfrey  had,  a  long  time  before, 
ascertained  the  point  three  miles  south  of  Charles  river,  and  had  set 
up  a  stake  there ;  and  that  the  commissioners  of  Rhode  Island,  rely- 
ii^  on  these  representations,  and  believing  them  to  be  true,  entered 
into  the  agreement  of  1710,  which  is  recited  at  large  in  the  bill ;  and 
which  adopts  the  place  marked  by  Woodward  and  Saffrey,  as  the 
conunencement  of  the  line  between  Massachusetts  and  Rhode 
Island. 

The  bill  further  states,  that  no  mark,  stake,  or  monument  at  that 
time  existed ;  and  that  the  persons  who  consented  to  the  pretended 
agreement,  did  not  go  to  the  place  where  it  was  alleged  to  have 
been  set  up,  nor  make  any  survey,  nor  take  any  measures,  to  ascer- 
tain whether  the  place  was,  in  fact,  three  miles,  and  no  more,  south 
of  Charles  river. 

That  the  said  agreement  was  never  assented  to  or  ratified  by  the 
colony  or  the  state  of  Rhode  Island ;  and  that  the  tract  of  one  mile 
in  breadth,  referred  to  in  the  agreement,  was  never  conveyed  to  or 
enjoyed  by  the  town  of  Providence,  or  the  colony  of  Rhode  Island; 
and  that  no  persons  appointed  by  the  governor  and  council  of  the 
said  two  governments  of  Massachusetts  and  Rhode  Island,  within 
the  space  of  six  months  from  the  date  of  the  agreement,  or  at  any 
other  time,  showed  the  line  of  Woodward  and  Saffrey,  or  raised  or 
renewed  any  marks,  stakes,  or  other  memorials,  according  to  the 
terms  of  the  said  pretended  agreement 

The  bill  then  proceeds  to  state  the  continuance  of  the  controversy 
about  the  boundary,  and  the  appointment  of  commissioners  by  both 
colonies,  in  1717  and  1718;  that  they  met  in  1718,  and  that  the  like 
representations,  as  those  charged  to  have  taken  place  at  the  former 
meeting  of  the  commissioners,  were  again  made  by  the  commission- 
ers of  Massachusetts ;  that  they  were  again  believed  by  the  com- 
missioners of  Rhode  Island;  and  the  agreement  of  the  22d  of  October, 
1718,  executed  by  them  under  that  mistake.  This  agreement  is  set 
out  at  length.  The  complainants  aver  that  the  commissioners  did 
not  go  to  the  place  where  the  stake  was  alleged  to  have  been  set  up, 
or  make  any  survey  in  relation  to  this  agreement  These  averments 
are,  in  substance,  the  same  with  those  made  in  relation  to  the  agree- 
ment of  1710.  The  bill  then  sets  out  an  order  of  the  General  As- 
sembly of  Rhode  Island,  directing  the  return  of  the  commissioners 
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to  be  accepted  and  placed  to  record  on  the  colony  book ;  but  the 
complainants  aver  that  the  last  mentioned  agreement  was  never  ra- 
tified by  either  Rhode  Island  or  Massachusetts. 

The  bill  then  sets  out  the  running  of  the  line,  under  the  belief  on 
the  part  of  the  Rhode  Island  commissioners,  that  it  was  only  three 
miles  south  of  Charles  river,  when  it  was  in  fact  more  than  seven ; 
sets  out,  at  large,  their  report  of  the  running,  which  is  dated  May  14, 
1719,  and  that  the  return  was  approved  by  the  General  Assembly 
of  Rhode  Island ;  but  the  bill  avers  that  the  persons  who  signed  that 
report,  were  never  authorized  by  Rhode  Island  to  run,  agree  upon, 
or  report  said  line,  and  had  no  legal  authority  to  act  in  the  premises; 
and  that  Massachusetts,  about  the  time  last  mentioned,  wrongfully 
possessed  herself  of  the  disputed  territory,  and  has  held  it  ever  since. 

The  bill  further  states,  that  the  line  run  as  aforesaid  was  never 
established  by  any  act  binding  upon  the  complainant ;  on  the  con- 
trary, she  has  always  claimed  that  the  true  dividing  line  was  three 
miles  south  of  Charles  river :  that  she  has  never  acquiesced  in  the 
claim  of  Massachusetts  to  a  different  line ;  and  that  the  claim  of 
Rhode  Island  was  publicly  and  frequently  urged  by  the  colony,  and 
by  the  freemen  and  inhabitants  thereof;  that  all  the  proceedings  of 
Rhode  Island  before  mentioned,  were  founded  on  the  mistaken  be- 
lief that  the  stake  set  up  by  Woodward  and  Saffrey,  and  the  line 
run  as. aforesaid,  was  only  three  miles  south  of  Charles  river;  that 
this  mistaken  belief  continued  until  about  1749;  that  controversies 
existing  during  that  period  between  the  citizens  of  the  two  colonies 
in  relation  to  the  boundary,  Rhode  Island,  in  the  year  last  mention- 
ed, appointed  certain  persons  to  run  the  line,  when  it  became  mani- 
fest that  the  line  run  as  above  mentioned  in  1719,  was  more  than 
three  miles  south  of  Charles  river. 

The  bill  then  states  the  negotiations  and  other  proceedings  of  the 
two  colonies  in  relation  to  this  boundary ;  that  commissioners  were 
appointed  on  both  sides  to  run  the  line ;  that  it  was  actually  run,  as 
now  claimed  by  the  complainant,  by  die  commissioners  of  Rhode 
Island,  in  the  absence  of  the  commissioners  of  Massachusetts;  who 
refused  to  attend.  All  of  these  things  are  particularly  set  out  in  the 
bill ;  and  also  that  Rhode  Island  attempted  to  obtain  the  decision  of 
the  king  in  council ;  and  the  failure  is  accounted  for  by  the  poverty 
of  the  colony  at  that  time,  and  the  war  which  shortly  afterwards 
broke  out  between  France  and  England ;  that  the  war  of  the  Revo- 
lution, which  soon  followed,  interrupted  and  defeated  the  attempt  to 
obtain  the  decision  of  the  king  in  council ;  that  in  1782,  the  legisla- 
ture of  Rhode  Island  again  took  up  the  subject,  and  appointed  a 
committee,  who  reported  in  favour  of  the  claim  now  made  by  the 
complainant ;  that  in  1791,  the  two  states  mutually  appointed  com- 
sioners  to  adjust  this  boundary,  who  met  together  in  that  year ;  and 
at  that  meeting,  the  commissioners  on  the  part  of  Massachusetts 
acknowledged,  and  also  set  forth  in  their  report  subsequently  made 
to  the  legislature,  that  the  pretended  agreement  of  1719,  herein 
before  mentioned,  had  never  been  ratified  either  by  Massachusetts 
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or  Rhode  Island,  which  report  was  accepted  by  the  legislature ;  that 
the  commissioners  of  the  two  states,  being  unable  to  agree  upon  the 
boundary,  entered  into  a  written  agreement,  which  is  set  out  in  the 
bill,  recommending  to  the  two  states  to  submit  the  matter  to  indif- 
ferent men  of  the  neighbouring  states;  or  to  unite  in  an  application 
to  Congress  to  settle  the  same  agreeably  to  the  respective  charters, 
and  the  Constitution  of  the  United  States;  that  the  said  commission- 
ers, in  1792,  reported  their  proceedings  to  their  respective  states,  and 
the  agreement  made  by  them  as  aforesaid ;  which  said  reports  were 
received  and  accepted  by  the  legislatures  of  Massachusetts  and  Rhode 
Island,  the  one  made  to  Massachusetts  being  set  out  at  large,  as  an 
exhibit  to  complainant's  bill;  that  other  commissioners  were  after- 
wards appointed  on  both  sides,  and  were  continued  until  the  year 
1818;  that  they  had  several  meetings,  but  were  unable  to  agree 
upon  and  settle  the  line. 

The  bill  then  charges  that  Massachusetts  has  wrongfully  con- 
tinued to  hold  possession,  and  exercise  jurisdiction  within  the  char- 
ter boundary  of  Rhode  Island ;  that  the  agreements  of  1710,  and 
1718,  were  unfair  and  inequitable,  and  executed  by  mistake,  as 
before  mentioned ;  that  the  line  as  run,  is  not  in  a  west  course  from 
the  place  of  beginning,  but  is  south  of  a  west  course,  thus  taking 
in  a  part  of  Rhode  Island,  even  according  to  the  point  alleged  to 
have  been  ascertained  and  marked  by  Woodward  and  Saffirey ;  that 
the  agreements  of  1710,  and  1718,  herein  before  mentioned,  were 
never  ratified  by  Massachusetts  or  Rhode  Island ;  and  if  they  had 
been  so  ratified  by  the  colonies,  they  would  not  have  been  binding 
without  the  consent  of  the  king  in  council,  which  was  never  given 
to  either  of  them. 

And  the  bill  concludes  with  an  averment  that  Rhode  Island  has 
uniformly  resisted  the  claim  of  Massachusetts ;  has  never  claimed 
or  admitted  any  other  boundary  than  the  one  according  to  the  char- 
ter; and  prays  for  an  answer  to  all  the  matters  charged,  and  to 
sundry  special  interrogatories  put  in  the  bill :  and  that  the  northern 
boundary  of  the  state  may  be  ascertained  and  established,  and 
Rhode  Island  restored  to  the  exercise  and  enjoyment  of  her  rights 
of  jurisdiction  and  sovereignty,  over  the  territory  to  which  she  is 
entitled  by  her  charter  limits. 

To  this  bill  Massachusetts  has  put  in  her  plea  and  answer ;  in 
which  she  sets  forth,  that  in  the  year  1642,  for  the  purpose  of  ascer- 
taining and  establishing  her  true  southern  boundary,  a  station,  or 
monument  was  erected  at  a  point  then  believed  to  be  on  the  true 
and  real  boundary  line  of  the  said  colony,  and  a  line  continued 
therefrom  westwardly  to  Connecticut  river ;  that  the  said  station  oi 
monument  then  became,  and  ever  since  has  been  well  known  and 
notorious,  and  then  was  and  ever  since  has  been  called  Woodward 
and  Saffrey's  station ;  that  Massachusetts  afterwards  held  and-  pos- 
sessed jurisdiction  up  to  this  line,  and  while  she  so  held  and  pos- 
sessed it,  about  the  year  1709,  a  dispute  arose  between  the  two 
governments  of  Massachusetts  and  Rhode  Island,  respecting  this 
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boundary  line,  and  commissioners  were  appointed  by  both  colonies 
to  settle  it ;  and  that  whatever  they  should  agree  upon,  should  for- 
ever after  be  taken  to  be  the  stated  lines  and  bounds ;  that  the  com- 
missioners met,  pursuant  to  their  authority,  and  entered  into  the 
agreement  of  1710,  which  is  set  out  at  large. 

The  plea  then  avers,  that  the  whole  merits  of  the  complainant's 
claim,  was  heard,  tried,  and  determined  by  this  judgment  and 
agreement  of  the  commissioners;  that  the  agreement  was  fair,  legal, 
and  binding  between  the  parties ;  and  was  in  all  respects  a  valid  and 
effectual  settlement  of  the  matter  in  controversy ;  and  was  had  and 
made  without  fraud,  covin,  or  misrepresentation,  and  with  a  full 
and  equal  knowledge  of  all  the  circumstances  by  both  parties ;  and 
that  the  same  is  still  in  full  force,  no  way  waived,  abandoned,  or 
relinquished ;  that  Woodward  and  Saffirey's  station  was  then  well 
known,  and  the  place  where  it  was  fixed  a  matter  of  common  noto- 
riety; and  the  line  run  therefrom  capable  of  being  shown  and  ascer- 
tained, and  the  marks,  stakes,  and  memorials  there,  are  easily  capable 
of  being  discovered  and  renewed ;  and  that  the  defendant  has  held 
and  possessed  the  land,  property,  and  jurisdiction,  according  to  the 
said  station  and  the  line  running  therefrom,  from  the  date  of  the 
said  agreement  to  the  present  time ;  without  hinderance  or  molesta- 
tion. The  plea  then  sets  forth  the  proceedings  of  Massachusetts 
and  Rhode  Island,  in  1717,  appointing  commissioners  to  settle  the 
boundary ;  the  meeting  of  these  commissioners,  and  their  agree- 
ment in  1718,  which  is  set  out  at  large  in  the  plea ;  and  which  the  de- 
fendant avers  was  accepted  by  Rhode  Island,  and  caused  to  be  duly 
recorded,  and  that  the  same  was  thereby  ratified  and  confirmed. 

The  plea  further  avers,  that  no  false  representations  were  made 
on  this  occasion  by  the  commissioners  of  Massachusetts ;  that  t^ie 
agreement  was  concluded  in  good  faith,  with  a  full  and  equal  know- 
ledge of  all  the  circunistances,  by  the  respective  parties ;  and  that 
the  same  has  never  been  rescinded  or  abandoned ;  that  it  was  made 
in  pursuance  of  the  first  agreement  before  mentioned,  in  1709,  and  in 
completion  thereof;  the  plea  then  sets  out  at  large,  the  report  made 
by  the  conunissioners  in  1719,  stating  the  manner  in  which  the  line 
was  run ;  and  avers  that  the  report  was  approved  by  the  General 
Assembly  of  Rhode  Island,  on  the  16th  of  June,  1719 ;  and  that 
from  the  date  of  said  agreement  to  the  present  time,  Massachusetts 
has  possessed  all  the  territory,  and  exercised  jurisdiction  over  the 
same,  north  of  the  said  line,  as  prescribed  in  the  said  agreements 
of  October,  1718,  without  hinderance  or  molestation. 

The  plea  then  says :  <<  And  the  said  defendant  doth  plead  the 
said  agreement  of  January  19th,  1710;  and -the  said  agreement  in 
pursuance  and  confirmation  thereof  of  the  22d  of  October,  1718, 
and  unmolested  possession  according  to  the  same  from  the  date  of 
the  said  agreements,  in  bar  to  the  whole  bill  of  complaint  of  the 
said  complainant,  and  against  any  other  or  further  relief  therein ; 
and  doth  pray  the  judgment  of  the  Court,  whether  the  said  defend- 
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ant  ought  farther  to  answer  the  said  bill,  and  that  said  defendant 
may  be  dismissed  with  costs  in  this  behalf  sustained/' 

Then  follows  an  answer  in  support  of  the  plea,  which  it  is  unne- 
cessary to  repeat.  The  plea  was  set  down  for  argument  upon  the 
motion  of  the  complainant;  and  the  question  now  to  be  decided 
is,  whether  this  plea  is  a  bar  to  the  complainant's  bill. 

In  the  view  we  have  taken  of  the  subject,  it  has  become  neces- 
sary to  set  out,  in  much  detail,  the  contents  both  of  the  bill  and  the 
plea,  in  order  to  show  the  principles  on  which  the  opinion  of  the 
Court  is  founded.  The  controversy  concerns,  altogether,  the  southern 
boundary  of  Massachusetts,  and  the  northern  boimdary  of  Rhode 
Island.  The  bill  sets  out  the  judgment  given  in  1684,  in  the  Court 
of  Chancery  of  England,  declaring  the  original  charter  of  Mas- 
sachusetts to  be  vacated,  and  that  the  enrolment  of  the  same 
should  be  cancelled;  and  also  sets  forth  the  letters  patent  afterwards 
granted  to  Massachusetts  by  William  and  Mary,  in  1691,  which 
was  subsequent  to  the  charter  of  Rhode  Island.  How  far  this  fact 
may  or  may  not  be  material,  it  would  not  be  proper  for  us  now  to 
inquire.  We  advert  to  it  merely  to  show  the  character  of  the  con- 
troversy. The  complainant  insists  in  her  bill,  that  Massachusetts 
has  encroached  upon  her ;  and  instead  of  coming  three  miles  south 
of  Charles  river,  for  the  southern  line,  the  one  to  which  she  claims 
and  holds  is  more  than  seven.  The  defendant,  it  will  be  observed, 
does  not,  in  her  plea,  deny  that  the  charter  line  of  Massachusetts  is 
such  as  the  complainant  describes ;  nor  does  the  defendant  deny, 
that  the  line  to  which  Massachusetts  now  holds,  and  to  which  she 
insists  that  she  has  a  right  to  hold,  is  four  miles  further  south  than 
that  described  in  the  charter ;  but  she  relies  upon  the  circumstances 
set  forth  in  her  plea  and  answer,  as  conclusive  proofs  of  her  right, 
as  against  the  complainant,  at  this  time,  whatever  may  have  been 
the  true  boundary  line  between  them  according  to  the  terms  of  the 
original  charters. 

The  case  to  be  determined  is  one  of  peculiar  character,  and  alto- 
gether unknown  in  the  ordinary  course  of  judicial  proceedings.  It 
is  a  question  of  boundary  between  two  sovereign  states,  litigated  in 
a  Court  of  justice;  and  we  have  no  precedents  to  guide  us  in  the 
forms  and  modes  of  proceeding,  by  which  a  controversy  of  this 
description  can  most  conveniently,  and  with  justice  to  the  parties, 
be  brought  to  a  final  hearing.  The  subject  was  however  fully  con- 
sidered at  January  term,  1838,  when  a  motion  was  made  by  the 
defendant  to  dismiss  this  bill.  Upon  that  occasion  the  Court  deter- 
mined to  frame  their  proceedings  according  to  those  which  had  been 
adopted  in  the  English  Courts,  in  cases  most  analogous  to  this,  where 
the  boundaries  of  great  political  bodies  had  been  brought  into  ques- 
tion. And  acting  upon  this  principle,  it  was  then  decided,  that  the 
rules  and  practice  of  the  Court  of  Chancery  should  govern  in  con- 
ducting this  suit  to  a  final  issue.  The  reasoning  upon  which  that 
decision  was  founded,  is  fully  stated  in  the  opinion  then  delivered , 
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and  upon  re-examining  the  subject,  we  are  quite  satisfied  as  to  the 
correctness  of  this  decision.     12  Peters,  735.  739. 

The  proceedings  in  this  case  will  therefore  be  regulated  by  the 
rules  and  usages  of  the  Court  of  Chancery.  Yet,  in  a  controversy 
where  two  sovereign  states  are  contesting  the  boundary  between 
them,  it  will  be  the  duty  of  the  Court  to  mould  the  rules  of  Chan- 
cery practice  and  pleading,  in  such  a  manner  as  to  bring  this  case  to 
a  final  hearing  on  its  real  merits.  It  is  too  important  in  its  charac- 
ter, and  the  interests  concerned  too  great,  to  be  decided  upon  the 
mere  technical  principles  of  Chancery  pleading.  And  if  it  appears 
that  the  plea  put  in  by  the  defendant  may  in  any  degree  embarrass 
the  complainant  in  bringing  out  the  proofs  of  her  claim,  on  which 
she  relies,  the  case  ought  not  to  be  disposed  of  on  such  an  issue. 
Undoubtedly  the  defendant  must  have  the  full  benefit  of  die  defence 
which  the  plea  discloses ;  but  at  the  same  time,  the  proceedings 
ought  to  be  so  ordered  as  to  give  the  complainant  a  full  hearing 
upon  the  whole  of  her  case.  In  ordinary  cases  between  individu- 
als, the  Court  of  Chancery  has  always  exercised  an  equitable  discre- 
tion in  relation  to  its  rules  of  pleading,  whenever  it  has  been  found 
necessary  to  do  so  for  the  purposes  of  justice.  And  in  a  case  like  the 
present,  the. most  liberal  principles  of  practice  and  pleading  ought 
unquestionably  to  be  adopted,  in  order  to  enable  both  parties  to  pre- 
sent their  respective  claims  in  their  full  strength. 

According  to  the  rules  of  pleading  in  the  Chancery  Court,  if  the 
plea  is  unexceptionable  in  its  form  and  character,  the  complainant 
must  either  set  it  down  for  argument,  or  he  must  reply  to  it,  and  put 
in  issue  the  facts  relied  on  in  the  plea.  If  he  elects  to  proceed  in 
the  manner  first  mentioned,  and  sets  down  the  plea  for  argument, 
he  then  admits  the  truth  of  all  the  facts  stated  in  the  plea,  and  merely 
denies  their  sufficiency  in  point  of  law  to  prevent  his  recovery. 
If,  on  the  other  hand,  he  replies  to  the  plea,  and  denies  the  truth  of 
the  facts  therein  stated,  he  then  admits  that  if  the  particular  facts 
stated  in  the  plea  are  true,  they  are  then  sufficient  in  law  to  bar  his 
recovery :  and  if  they  are  proved  to  be  true,  the  bill  must  be  dis- 
missed, without  reference  to  the  equity  arising  from  any  other  facts 
stated  in  the  bill.  6  Wheat  472.  Undoubtedly,  if  a  plea  upon 
argument  is  ruled  to  be  sufficient  in  law  to  bar  the  recovery  of  the 
complainant,  the  Court  of  Chancery  would,  according  to  its  uniform 
practice,  allow  him  to  amend ;  and  to  put  in  issue,  by  a  proper  repli- 
cation, the  truth  of  the  facts  stated  in  the  plea.  But  in  either  case, 
the  controversy  would  turn  altogether  upon  the  facts  stated  in  the 
plea,  if  the  plea  is  permitted  to  Atand.  It  is  the  strict  and  technical 
character  of  these  rules  of  pleading,  and  the  danger  of  injustice  often 
arising  from  them,  which  has  given  rise  to  the  equitable  discretion 
always  exercised  by  the  Court  of  Chancery  in  relation  to  pleas.  In 
many  cases,  where  they  are  not  overruled,  the  Court  will  not  per- 
mit them  to  have  the  full  effect  of  a  plea ;  and  will  in  some  cases 
save  to  the  defendant  the  benefit  of  it  at  the  hearing;  and  in  others 
t2  33 
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will  order  it  to  stand  for  an  answer,  as  in  the  judgment  of  the  Court 
may  best  subserve  the  purposes  of  justice. 

In  the  opinion  of  this  Court,  it  was  evident  from  the  argument'' 
we  have  heard,  that  if  the  plea  stands,  the  case  must  be  finally  dis- 
posed of,  upon  an  issue  highly  disadvantageous  to  Rhode  Island. 
For  by  setting  down  the  plea  for  argument,  that  state  is  compelled 
to  admit  the  truth  of  all  the  facts  stated  in  it,  many  of  which  are 
directly  at  variance  with  the  allegations  contained  in  the  bilL  Thus, 
for  example,  the  complainant  avers,  that  the  persons  who  signed,  in 
her  behalf,  the  agreement  of  May  14th,  1719,  had  no  legal  autho- 
rity to  act  in  the  premises.  In  the  plea  and  answer  of  the  defend- 
ant, it  is  averred  that  they  had  authority.  The  bill  charges,  that 
the  Rhode  Island  commissioners  acted  under  a  mistake ;  that  the 
commissioners  of  Massachusetts  represented  to  them  that  the  stake 
set  up  by  Woodward  and  Saffrey  was  only  three  miles  south  of 
Charles  river ;  and  that  they  believed  the  representation,  and  acted 
upon  it,  when  in  truth  the  stake  was  seven  miles  south  of  that  river. 
The  plea  on  the  contrary  avers,  that  the  agreement  was  made  with 
a  full  and  equal  knowledge  of  all  the  circumstances  by  the  respective 
parties.  There  are  differences  also  between  the  bill  and  the  plea, 
in  relation  to  the  nature  and  character  of  the  possession  held  by 
Massachusetts,  of  the  disputed  territory. 

If  we  proceed  to  decide  the  case  upon  the  plea,  we  must  assume, 
without  any  proof  on  either  side,  that  the  facts  above  mentioned  are 
correctly  stated  in  the  plea,  and  incorrectly  set  forth  in  the  bill. 
This  is  the  rule  of  the  Chancery  law.  Yet  it  is  evident,  that  by 
deciding  the  case  upon  such  an  issue,  we  should  shut  out  the  very 
gist  of  the  complainant's  case ;  and  exclude  the  facts  upon  which  her 
whole  equity  is  founded,  if  she  has  any.  Because,  if  we  assume, 
as  we  must  do  in  this  state  of  the  pleading,  that  the  agreements, 
which  are  admitted  on  both  sides  to  have  been  made,  were  made 
by  persons  having  competent  authority  to  make  them,  and  who  had 
full  knowledge  of  all  the  circumstances;  and  that  Massachusetts  had 
quietly  and  peaceably  enjoyed  the  territory,  under  this  agreement, 
for  more  than  a  century ;  every  one,  we  presume,  would  admit  that 
the  claim  of  Rhode  Island  to  unsettle  this  boundary,  at  this  late  day, 
was  utterly  groundless  and  untenable.  Yet  this  is  the  attitude  in 
whLch  Rhode  Island  must  stand  upon  the  issue  framed  by  the  plea, 
the  allegations  in  her  bill,  above  mentioned,  must  be  rejected  as  erro 
neous,  without  giving  her  an  opportunity  of  proving  them ;  and  her 
claim  to  this  territory  must  be  decided,  upon  a  statement  of  facts, 
the  truth  of  which  she  utterly  denies,  and  which  she  offers  to  prove 
are  entirely  erroneous,  if  the  Court  will  consent  to  hear  her  testi- 
mony. We  do  not  mean  to  say  that  the  facts  stated  in  the  bill,  if 
proved  to  be  true,  will  entitle  the  complainant  to  recover.  That  point 
is  not  before  us  in  the  present  state  of  the  pleadings ;  and  we  give 
no  opinion  on  the  merits  of  this  controversy.  But  certainly  it  would 
be  unjust  to  the  complainant  not  to  give  her  an  opportunity  of  being 
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heard,  according  to  the  real  state  of  the  case  between  the  parties ; 
and  to  shut  out  from  consideration  the  very  facts  upon  which  she 
relies  to  maintain  her  suit. 

If  the  complainant  takes  issue  on  the  facts  stated  in  the  plea,  her 
condition  would  be  equally  unfavourable.  For  there  are  many  facts 
upon  which  the  complainant  evidently  relies  as  material,  which  are 
altogether  unnoticed  in  the  plea,  and  upon  which,  therefore,  no  issue 
would  be  framed.  And  if  the  complainant  were  to  adopt  this  alter- 
native, she  would  admit,  according  to  the  Chancery  rules  of  plead- 
ing, that  all  of  the  allegations  contained  in  her  bill  were  immaterial 
and  of  no  importance,  except  thosQ  noticed  in  the  plea:  and  that  if  the 
facts  averred  in  the  plea  turned  out  to  be  true,  the  complainant  had 
no  right  to  recover,  whatever  equities  might  be  found  in  the  other 
allegations  in  the  bill ;  and  whatever  proofs  she  might  be  ready  to 
adduce  in  support  of  these  allegations.       /^ 

In  either  alternative,  therefore,  it  would  be  manifestly  imjust  to 
the  complainant,  to  decide  this  controversy  upon  the  plea ;  and  if 
it  was  deemed  good  in  form  and  substance,  so  far  as  the  case  is 
already  presented  to  the  Court,  we  still  should  not  finally  decide  the 
controversy  on  this  plea,  but  save  the  benefit  of  it  to  the  hearing, 
and  give  the  complainant  as  well  as  the  defendant,  the  opportunity 
of  bringing  forward  all  the  merits  of  his  case.  But  the  plea  put  in 
by  the  defendant  cannot  be  sustained,  even  if  this  were  to  be  treated 
as  a  suit  between  individuals,  and  tried  by  the  ordinary  rules  of 
Chancery  pleading.  It  is  multifarious,  and  on  that  account  ought 
to  be  overruled. 

It  is  a  general  rule,  that  a  plea  ought  not  to  contain  more  de- 
fences than  one.  Various  facts,  therefore,  can  never  be  pleaded  in 
one  plea ;  unless  they  are  all  conducive  to  a  single  point,  on  which 
the  defendant  means  to  rest  his  defence.  This  principle  is  so  well 
established,  that  it  is  unnecessary  to  refer  to  many  adjudged  cases 
to  support  it.  It  is  fully  stated  by  Lord  Hardwicke,  in  I  Atk.  54, 
in  the  following  words :  <<  The  defence  proper  for  a  plea,  must  be 
such  as  reduces  the  cause  to  a  particular  point,  and  from  thence 
creates  a  bar  to  the  suit,  and  is  to  save  the  parties  expense  in  ex- 
amination ;  and  it  is  not  every  good  defence  in  equity  that  is  like- 
wise good  as  a  plea ;  for  where  the  defence  consists  of  a  variety  of 
circumstances,  there  is  no  use  of  a  plea,  the  examination  must  still 
be  at  large,  and  the  effect  of  allowing  such  a  plea,  will  be,  that  the 
Court  will  give  their  judgment  on  the  circumstances  of  the  case, 
before  they  are  made  out  by  proof." 

The  defendant,  after  stating  the  various  proceedings  herein  before 
mentioned,  which  preceded  and  followed  the  execution  of  the  agree- 
ments on  which  he  relies,  all  of  which  conduce  to  a  single  point, 
that  is,  to  show  the  obligatory  and  conclusive  effect  of  those  agree- 
ments upon  both  of  the  states,  as  an  accord  and  compromL^  of  a 
disputed  right,  deliberately  made,  and  with  full  knowledge  on  both 
sides ;  proceeds  to  aver,  "  that  the  defendant  has  occupied  and  exer- 
cised jurisdiction,  and  enjoyed  all  rights  and  sovereignty,  according 
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to  the  samoi  from  the  date  hereof  to  the  present  time."    And  he 
then  sums  up  bis  defence  in  the  following  words : 

^*  And  the  said  defendant  doth  plead  the  said  agreement  of  the 
19th  January,  1710,  and  the  said  agreement  in  pursuance  and  con- 1 
firmation  thereof  of  the  22d  October,  1718,  and  unmolested  posses- 
sion, according  to  the  same,  from  the  date  of  the  said  agreements, 
in  bar  to  the  whole  bill  of  complaint  of  the  said  complainant ;  and 
against  any  further  or  other  reliefs  therein.'' 

The  defence  set  up^  by  this  plea  is  twofold :  1.  That  there  was  an 
accord  and  compromise  of  a  disputed  right.  2.  Prescription,  or  an 
unmolested  possession  from  the  time  of  the  agreement,  that  is,  of 
more  than  one  hundred  years.  These  two  defences  are  entirely 
distinct,  and  depend  upon  different  principles.  If  what  the  defend- 
ant alleges  be  true,  then  the  agreements  themselves  conclude  the 
controversy.  For  if,  as  the  plea  avers,  there  was  a  dispute  between 
these  two  colonies,  in  respect  to  the  boundary  between  them,  and 
that  dispute  was  settled  by  persons  duly  authorized  to  bind  the 
respective  parties ;  and  if,  as  stated  in  the  plea,  the  agreement  of 
October  1718,  to  run  the  Ime  from  the  stake  set  up  by  Woodward 
and  Saffrey,  was  accepted,  ratified,  and  confirmed  by  Rhode  Island; 
and  if  the  running  of  the  line  afterwards  in  1719,  pursuant  to  such 
agreement,  was  also  approved  by  Rhode  Island ;  then  there  can  no 
longer  be  any  controversy  between  them.  They  must,  on  both  sides, 
be  bound  by  the  accord  and  compromise  of  those  whom  they  had  au- 
thorized to  bind  them,  and  whose  conduct  they  afterwards  approved ; 
provided  the  settlement  was  made,  as  the  plea  alleges,  with  a  full 
and  equal  knowledge  of  all  the  circumstances.  The  various  facts 
stated  by  the  defendant,  in  relation  to  these  agreements,  contribute 
to  support  them,  and  conduce  to  establish  this  point  of  his  defence. 
And,  assuming  that  the  plea  and  answer  are  true  in  all  these  state- 
ments, then  an  accord  and  compromise  is  established,  which  was 
obligatory  upon  the  parties  from  the  moment  it  was  finally  ratified. 
And  taking  every  thing  averred  by  the  defendant  on  this  point  of 
the  defence  to  be  correct,  Rfiode  Island  would  have  been  as  effect- 
ually barred  as  she  is  at  the  present  moment,  if  she  had  commenced 
this  controversy  within  a  month  after  the  accord  was  made.  The 
lapse  of  time  is  not  at  all  necessary  to  give  validity  to  such  a  settle- 
ment ;  or  to  support  the  defence  founded  upon  it.  It  is  a  matter 
entirely  distinct  from  it ;  and  if  it  has  any  operation  in  the  cause,  it 
is  another  defence,  and  one  of  a  different  character.  It  is  not  an 
accord  and  compromise  of  a  doubtful  right — it  is  prescription. 

Rhode  Island,  indeed,  avers,  that  the  possession  was  constantly 
disputed  on  her  part,  and  efforts  made  from  time  to  time  to  regain 
it ;  and  that  it  has  always  been  an  open  question,  since  the  error  in 
the  line  was  first  discovered,  down  to  the  present  time.  But,  as  we 
have  already  remarked,  when  the  plea  is  set  down  for  argument, 
the  statements  contained  in  it  are  admitted  to  be  true.  And  accord- 
ing to  the  allegations  there  made,  this  long  possession  was  unmo- 
lested.    In  that  state  of  the  fact,  separated  from  all  the  averments 
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of  Rhode  Island,  the  possession  of  more  than  one  hundred  years 
would  become  a  rightful  one  by  prescription ;  even  if  it  had  begun 
in  wrong  and  injustice.  The  acquiescence  of  the  adjoining  state 
for  such  a  lapse  of  time,  would  be  conclusive  evidence  that  she 
assented  to  the  possession  thus  held,  and  had  determined  to  relin- 
quish her  claims.  The  possession,  therefore,  if  a  defence  at  all,  is 
a  separate  and  complete  one  of  itself;  and  forms  no  part  of  the 
accord  and  agreement  alleged  in  the  plea.  Here,  then,  are  two 
defences  in  the  same  plea;  contrary  to  the  established  rules  of 
pleading. 

A  few  cases  will  illustrate  these  principles,  and  show  what  con- 
stitutes duplicity  in  pleading.  In  the  case  of  Whitebread  t;^.  Brock- 
hurst,  1  Br.  Gh.  Rep.  404,  where  to  a  bill  for  a  specific  performance 
of  an  agreement,  the  defendant  put  in  a  plea  which  averred  two 
facts :  first,  that  there  was  no  agreement  in  writing ;  aild,  secondly, 
that  there  had  been  no  acts  done  in  part  performance :  Lord  Thur- 
low  overruled  the  plea  as  double,  it  containing  two  different  points, 
and  therefore,  proper  for  an  answer.  And  in  delivering  his  opinion 
on  that  occasion,  he  says,  <<  the  use  of  a  plea  here  is  to  save  time, 
expense,  and  vexation ;  therefore,  if  one  point  will  put  an  end  to 
the  whole  cause,  it  is  important  to  the  administration  of  justice 
that  it  should  be  pleaded ;  but  if  you  are  to  state  many  matters,  the 
answer  is  the  most  commodious  form  to  do  it  in.''  We  are  aware 
that  this  decision  has  been  questioned.  But  it  is  quoted  with  ap- 
probation, and  recognised  as  authority  in  7  Johns.  Ch.  Cases,  216 ; 
where  Chancellor  Kent,  speaking  of  the  case  of  Whitebread  vs, 
Brockhurst,  says,  "  the  reasoning  of  Lord  Thurlow  is  supposed  to 
be  weighty  and  decisive ;  and  since  that  time  it  has  been  the  con- 
stant language  of  the  Court,  that  the  plea  must  reduce  the  defence 
to  a  single  point,  and  that  a  defendant  can  never  plead  double." 

Again,  in  the  case  of  Claridge  vs.  Hoare,  1 4  Yes.  65, 6 6,  Lord  Eldon, 
in  speaking  of  the  case  of  Beachcroft  vs.  Beachcroft,  where  it  had 
been  held  that  the  plea  of  a  release,  with  an  averment  that  it  had 
been  acted  upon,  was  multifarious,  expressed  his  doubts  of  that  de- 
cision, upon  the  ground  that  the  release  was  effectual  without  being 
acted  upon,  and  the  latter  averment  might  have  been  rejected  a 
surplusage.    The  reasoning  of  Lord  Eldon  shows  that  if  the  secon 
averment  would  have  been  a  good  point  of  defence,  the  plea  wouk 
have  been  bad.    The  acting  upon  the  release,  in  Beachcroft  t; 
Beachcroft,  was  altogether  unimportant,  and  could  not,  if  true,  affect 
the  rights  of  the  parties.    But  not  so,  as  to  the  possession  here 
pleaded.    If  true,  as  pleaded,  it  is  of  itself  a  defence,  and  could  not 
therefore  be  rejected  as  surplusage.    The  case  of  The  Corporation 
of  London  vs.  The  Corporation  of  Liverpool,  3  Anst.  Rep.  738,  also 
illustrates  and  supports  the  principle  we  have  stated.    It  is  unne- 
cessary, however,  to  multiply  cases  on  this  subject.    They  are  all 
collected  together  in  Story's  Equity  Pleading,  where  the  subject  is 
very  fully  examined.    We  hold  it  to  be  perfectly  clear,  that  in  the 
case  of  an  individual,  the  plea  of  a  release  and  of  the  statute  of 
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limitations;  or  of  an  award  and  the  statute  of  limitations;  could  not 
be  united  in  the  same  plea.  And  if  so^  it  would  seem  irresistibly  to 
follow,  that  the  accord  and  compromise,  and  the  title  by  prescrip- 
tion, united  in  this  plea,  render  it  multifarious;  and  that  it  ought  to 
be  overruled  on  that  account. 

We  have  carefully  avoided  expressing  any  opinion  upon  the 
merits  of  this  controversy;  and  have  confined  ourselves  to  the  case 
as  presented  to  the  Court  by  the  pleadings.  The  facts  stated  in  the 
bill,  and  not  noticed  in  the  plea,  are  not  yet  admitted  or  denied ;  and 
consequently  we  do  not  know  in  what  form  the  case  may  ultimately 
come  here  for  decision. 

In  the  case  of  Rowe  vs.  Tweed,  15  Ves.  377,  378,  Lord  Eldon 
remarks,  that  'Uhe  o£Sce  of  a  plea  generally  is  not  to  deny  the 
equity,  but  to  bring  forward  a  fact,  which,  if  true,  displaces  it"  A 
plea,  therefore,  in  general,  presupposes  that  the  bill  contains  equita- 
ble matter,  which  the  defendant  by  his  plea  seeks  to  displace.  It 
is  according  to  this  principle  of  equity  pleading  that  we  have  treated 
the  case  before  us.  If  a  defendant  supposes  that  there  is  no  equity 
in  the  bill,  his  appropriate  answer  to  it  is  a  demurrer ;  which  brings 
forward  at  once  the  whole  case  for  argument.  The  case  of  Milli- 
gan  vs.  Mitchell,  3  Cranch,  220. 228,  illustrates  this  rule,  and  shows 
that  the  defence  here  taken  was  more  proper  for  an  answer  or  de- 
murrer than  a  plea. 

The  course  determined  on  irecommends  itself  strongly  to  the 
Court,  because  it  appears  to  be  the  only  mode  in  which  full  justice 
can  be  done  to  both  parties.  Each  will  now  be  able  to  come  to  the 
final  hearing,  upon  fhe  real  merits  of  their  respective  claims,  unem- 
barrassed by  any  technical  rules.  Such,  unquestionably,  is  the  atti- 
tude in  which  the  parties  ought  to  be  placed  in  relation  to  each 
other.  If  the  defendant  supposes  that  the  bill  does  not  disclose  a 
case  which  entitles  Rhode  Island  to  the  relief  she  seeks ;  the  whole 
subject  can  be  brought  to  a  hearing  by  a  demurrer  to  the  bill.  If  it 
is  supposed  that  any  facts  are  misconceived  by  the  complainants, 
and  therefore  erroneously  stated ;  the  defendants  can  put  these  in 
.issue  by  answering  the  bill.  The  whole  case  is  open;  and  upon 
the  rule  to  answer  which  the  Court  will  lay  upon  the  defendant, 
Massachusetts  is  entirely  at  liberty  to  demur  or  answer,  as  she  may 
deem  best  for  her  own  interests. 

Mr.  Justice  M*Lean. 

The  Massachusetts  charter  was  granted  by  King  Charles  the  First, 
and  is  dated  the  4th  March,  1628.  It  conveyed  to  Sir  Henry  Rose- 
well  and  others,  "all  that  part  of  New  England,  in  America,  which 
lies  and  extends  between  a  great  river,  there  commonly  called  Mo- 
nomack,  alias  Merimac,  and  a  certain  other  river  called  Charles 
river,  &c. ;  and  also  all  and  singular  those  lands  and  hereditaments 
whatsoever,  lying  within  the  space  of  three  English  miles  on  the 
south  part  of  the  said  Charles  river,  or  of  any  or  every  part  there- 
of,'' &c. 
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On  the  8th  July,  1663,  King  Charles  the  Second  granted  the  char- 
ter of  Rhode  Island,  << bounded  on  the  west,  or  westerly,  to  the  middle 
or  channel  of  a  river  there,  commonly  called  and  luiown  by  the 
name  of  Pawcatuck  river,  and  so  along  the  said  river,  as  the  greater 
or  middle  stream  thereof  reaches  or  lies  up  into  the  north  country; 
northward  unto  the  head  thereof,  and  from  thence  by  a  straight  line 
drawn  due  north  until  it  meets  with  the  south  line  of  the  Massachu- 
setts; and  on  the  north  or  northerly,  by  the  aforesaid  south  or  south- 
erly line  of  the  Massachusetts  colony  or  plantations,"  &c 

The  line  which  limits  Massachusetts  on  the  south,  and  Rhode 
Island  on  the  north,  is  the  subject  matter  of  controversy  in  this  case. 
The  bill  states,  that  for  many  years  after  the  Rhode  Island  charter 
was  granted,  the  northern  paA  of  the  colony,  adjoining  Massachu- 
setts, remained  wild  and  uncultivated ;  and  the  land  was  of  little 
value :  that  a  short  time  previous  to  the  year  one  thousand  seven 
hundred  and  nine,  a  dispute  arose  respecting  the  northern  boundary; 
and  that  Massachusetts  appointed  one  Joseph  Dudley  on  her  part, 
and  the  General  Assembly  of  Rhode  Island  appointed  and  empow- 
ered one  Joseph  Jenckes  on  her  part,  to  ascertam  and  settle  the  dis- 
puted line :  that  these  persons  met,  together  with  one  Nathaniel 
Paine,  one  Nathaniel  Blagrove,  and  one  Samuel  Thaxter,  of  Mas- 
sachusetts ;  and  one  Jonathan  Sprague,  and  one  Samuel  Wilkinson, 
of  Rhode  Island;  at  Roxbury,  in  Massachusetts,  the  19th  January, 
1710:  and  that  the  said  Joseph  Dudley,  Nathaniel  Paine,  Nathaniel 
Blagrove,  and  Samuel  Thaxter,  represented  to  the  said  Jenckes, 
Sprague,  and  Wilkinson,  that  one  Nathaniel  Woodward,  and  one 
Solomon  Saffrey ;  who,  they  also  represented  to  be  skilful  and  ap- 
proved artists;  had,  before  th^t  time,  that  is  to  say,  in  1642,  ascer- 
tained the  point  or  place,  three  English  miles  south  of  the  river  called 
Charles  river,  or  of  any  or  every  part  thereof,  and  had  there  set  up 
a  stake:  and  that  Jenckes,  Sprague,  and  Wilkinson,  relying  on  their 
representations,  and  believing  the  point  or  place  to  have  been  ascer- 
tained, and  that  it  was  three  English  miles,  and  no  noore,  south  of 
Charles  river,  or  of  any  or  every  part  thereof;  the  said  Dudley  and 
Jenckes,  in  the  presence  of,  and  with  the  advice  of,  the  other  per- 
sons named ;  signed  and  sealed  a  certain  writing,  called  an  agree- 
ment, that  the  boundary  should  be  run  from  the  stake  set  up  by 
Woodward  and  Saffrey. 

And  the  complainant  states,  that  no  stake  or  monument  at  that 
time  existed,  by  which  could  be  ascertained  the  place  where  it  was 
set  up  by  Woodward  and  Saffrey:  that  the  agreement  was  entered 
into  without  going  to  the  place  of  beginning,  and  without  ascertain- 
ing whether  it  was  not  more  than  three  miles  south  of  Chanes  river; 
and  whether  the  line  was  run  as  stated  in  the  agreement. 

That  neither  the  colony,  nor  the  state  of  Rhode  Island,  has  ever 
assented  to  or  confirmed  the  agreement;  nor  has  the  town  of  Provi- 
dence, nor  the  colony,  enjoyed  the  tract  of  land  specified  in  the 
agreement,  of  one  mile  in  breadth,  north  of  Woodward  and  Saffrey^s 
line :  that  this  line  was  not  shown  nor  run  in  six  months  after  the 
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agreement ;  nor  were  any  marks,  stakes,  or  other  memorials  made, 
to  identify  the  place  of  beginning. 

That  this  controversy  respecting  the  line  continued;  and  that 
Massachusetts,  on  the  1 8th  June,  1 7 1 7,  enacted  an  order,  in  the  words 
following :  <<  The  season  of  the  year  having  been  such,  this  spring, 
that  the  committee  appointed  in  November  last,  to  run  the  line 
between  this  government  and  the  government  of  Rhode  Island, 
could  not  attend  the  service,  ordered :  that  the  honourable  Natha- 
niel Paine,  Esquire,  Samuel  Thaxter,  Esquire,  and  John  Chandler, 
Esquire,  be  a  committee  to  join  with  such  as  the  said  government 
of  Rhode  Island  shall  empower,  to  proceed  in  and  perfect  the  run- 
ning and  settling  the  line  between  this  province  and  the  said  colony, 
pursuant  to  the  agreement  lately  made  for  that  end  by  conmiission- 
ers  of  both  governments,"  &c.  And  on  the  16th  November,  1717, 
the  General  Court  of  Massachusetts  resdlved,  that  Nathaniel  Bla- 
grove,  Esquire,  be  added  to  the  committee.  And  afterwards  the 
General  Court  resolved,  that  <^  whereas  this  house  is  informed  that 
the  government  of  Rhode  Island  have  fully  empowered  the  com- 
mittee, which  they  have  appointed,  to  run  the  line  between  this  pro- 
vince and  that  government ;  to  agree,  compromise,  and  issue  the 
governments  on  that  affair,  and  finally  settle  the  dividing  boundary: 
Resolved,  that  if  the  said  committee  shall  attend  that  service,  so  em- 
powered,'that  the  committee  appointed  by  this  Court  to  join  in  run- 
ning the  said  line,  be  also  vested  with  like  powers ;  and  are  hereby 
fully  empowered  to  agree,  compromise,  and  issue  the  difference 
between  the  governments  in  the  said  affair;  and  to  make  a  full  and 
final  settlement  of  the  line  between  that  government  and  this.'* 

That  on  the  17th  June,  1718,  the  Assembly  of  Rhode  Island 
passed  the  following  act :  "  Whereas  the  committee  appointed  and 
empowered  by  the  General  Assembly  of  this  colony,  at  their  ses- 
sions, on  the  first  Wednesday  of  May,  1717,  to  perfect  and  settle 
the  line  between  the  said  colony  and  the  province  of  Massachusetts 
bay,  were  bound  up  or  restricted  to  an  agreement  made  at  Roxbury 
between  Colonel  Dudley  and  Major  Jenckes,  &c.,  so  as  the  matter 
in  difference  between  the  two  colonies,  as  to  the  stating  and  settling 
the  said  line  hath  been  retarded,  to  the  considerable  charge  of  the 
colony,  this  Assembly,  taking  the  premises  under  consideration,  do 
hereby,  enact,  constitute,  and  appoint.  Major  Joseph  Jenckes,  Major 
Randal  Holding,  Major  Thomas  Fry,  Captain  Samuel  Wilkinson, 
and  Mr.  John  Mumford,  surveyor,  a  committee,  to  treat  and  agree 
with  such  gentlemen  as  are  or  may  be  appointed  and  commissioned 
by  Massachusetts  to  settle  the  line,''  &c. 

That  on  the  2d  October,  1718,  the  commissioners  on  both  sides 
met  at  Rehoboth,  and,  after  discussing  the  subject,  entered  into  an 
agreement  under  their  hands  and  seals,  <^  that  the  stake  set  up  by 
Woodward  and  Saffrey,  in  1642,  upon  Wrenthara  plain,  be  the  sta- 
tion or  commencement  of  the  line,"  &c. 

The  complainant  alleges  that  this  agreement  was  also  entered  into 
without  examination  of  the  place  where  the  stake  was  originally  set 
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up ;  and  without  ascertaining  whether  the  place  was  not  more  than 
three  English  miles  south  of  Charles  river,  or  of  any  or  every  part 
thereof.  That  the  Rhode  Island  commissioners  believed  the  state- 
ments made  to  them  on  this  subject,  by  the  commissioner^  of  Mas- 
sachusetts. 

The  Rhode  Island  commissioners  made  a  return  of  their  proceed- 
ings to  their  legislature;  who  accepted  it,  and  ordered  it  to  be 
recorded. 

On  the  12th  May,  1719,  the  commissioners  on  both  sides  run  the 
liqe,  beginning  at  the  place  where  it  was  supposed  the  stake  had 
been  erected  by  Woodward  and  Saffrey ;  but  whidh  stake  was  not 
found,  and  was  more  than  seven  miles  from  Charles  river,  or  any 
or  every  part  thereof.  The  commissioners  made  a  return  of  their 
survey,  which  was  received  and  approved  of  by  the  legislature  of 
Rhode  Island.  But  the  complainant  alleges  that  the  persons  making 
the  survey  were  not  authorized  to  act  in  the  premises  by  Rhode 
Island.  And  the  bill  states  the  line  was  never  confirmed  by  Rhode 
Island ;  that  the  colony  maintained  that  the  true  line  was  to  begin 
three  miles  south  of  Charles  river :  and  the  complainant  avers  that 
all  the  above  proceedings  and  agreements  were  founded  upon  the 
belief  that  the  point  or  place  three  English  miles  south  of  Charles 
river,  or  of  any  or  every  part  thereof,  had  been  correctly  and  truly 
ascertained  by  Woodward  and  Saffrey. 

In  the  year  1750,  the  General  Assembly  of  Rhode  Island  passed 
an  act  authorizing  the  boundary  line  to  be  run,  and  appointing  cer- 
tain persons  to  perform  this  duty.  In  the  preamble  to  this  act,  it  is 
stated  that  the  line  never  has  been  settled  and  run  according  to  the 
royal  charter ;  and  that  divers  persons  have  set  forth  their  right  to 
the  Assembly  to  be  under  the  jurisdiction  of  Rhode  Island,  instead 
of  that  of  Massachusetts.  The  commissioners  appointed  by  this 
act,  were  authorized  to  meet  any  commissioners  appointed  by  Mas- 
sachusetts, and  to  settle  the  boundary,  and  run  the  line.  But  if 
Massachusetts  should  decline  to  act,  then  the  Rhode  Island  com- 
missioners were  required  to  run  the  line  agreeably  to  the  charter, 
and  make  return  of  their  proceedings. 

It  is  stated  in  the  bill,  that  commissioners  were  appointed  by 
Massachusetts,  but  they  declined  to  meet  the  commissioners  of 
Rhode  Island :  who,  after  waiting  two  days  near  the  place  of  begin- 
ning, proceeded,  ex  parte,  to  run  the  line,  and  make  return  thereof 

This  report  was  accepted  by  the  Assembly,  and  the  commissioners 
were  continued  in  office. 

The  bill  then  states,  that  the  Massachusetts  commissioners,  ap« 
pointed  as  above,  made  a  report  of  their  proceedings  to  the  council, 
the  13th  April,  1750. 

The  bill  further  states,  that  remonstrances  were  made  to  Massa- 
chusetts, against  its  exercise  of  jurisdiction  over  the  country  within 
the  chartered  limits  of  Rhode  Island,  so  long  as  the  royal  govern- 
ment continued ;  that  unsuccessful  attempts  were  made  to  bring  the 
subject  before  the  king  in  council;  but  the  population  of  Rhode 
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Island  being  small,  and  her  means  limited,  and  war  between  Eng* 
land  and  France  having  soon  after  taken  place^  interposed  insur- 
mountable obstacles. 

In  the  year  1782,  on  the  petition  of  a  large  number  of  the  inha- 
bitants residing  within  the  controverted  limits,  the  Assembly  of 
Rhode  Island  made  a  report  in  favour  of  its  claim. 

In  the  year  1791,  the  bill  states,  the  legislature  of  Massachusetts 
passed  an  act,  duly  appointing  Walter  Spooner,  Elisha  Mayard,  and 
David  Cobb,  commissioners,  for  ascertaining  the  boundary  line  be- 
tween the  said  state  of  Massachusetts  and  the  state  of  Rhode  Island; 
and  that  in  the  same  year,  the  Rhode  Island  Assembly  passed  an  act, 
appointing  William  Bradford,  Jabez  Bowen,  and  Moses  Brown, 
commissioners,  for  ascertaining  the  boundary.  These  commissioners 
met  at  Wrentham,  in  Massachusetts,  in  1791,  but  they  could  not 
agree  on  the  line.  They,  however,  agreed,  in  writing,  to  measure 
from  Charles  river  three  miles  south,  as  claimed  by  each  state,  as 
the  place  of  beginning;  and  to  recommend  to  their  respective 
governments  to  have  the  dispute  adjusted,  by  a  reference  of  it  to 
disinterested  persons,  or  by  application  to  Congress. 

These  commissioners  reported  their  proceedings  to  their  respective 
states.  And  the  bill  further  states,  that  in  the  year  1809  the  parties 
again  appointed  commissioners,  who  continued  in  office  until  1818 ; 
but  they  were  not  able  to  settle  the  line. 

The  state  of  Massachusetts  pleads  in  bar  to  the  bill,  that  in  1642, 
for  the  purpose  of  ascertaining  and  establishing  the  true  southern 
boundary  line  of  the  colony  of  Massachusetts,  a  station  or  monu- 
ment was  erected  and  fixed  at  a  point  then  taken  and  believed  to 
be  on  the  true  and  real  boundary  line  of  said  colony ;  and  a  line 
continued  therefrom  westerly  to  Connecticut  river;  which  said 
monument  or  station  then  became  and  ever  since  has  been  well 
known  and  notorious ;  and  then  was  and  ever  since  has  been  called 
Woodward  and  SafFrey's  Station,  on  Wrentham  plains ;  and  after 
fixing  of  said  station  and  running  the  line  aforesaid,  and  after  the 
granting  of  the  charter  of  Rhode  Island,  and  while  all  the  territory 
north  of  said  station  and  line  was  claimed,  held,  and  possessed,  and 
jurisdiction  over  the  same  exercised  and  enjoyed  by  Massachusetts, 
as  parcel  of  her  own  territory,  viz.,  in  the  year  1709,  disputes  having 
arisen  between  the  two  governments  respecting  the  said  boundary 
line,  under  an  act  of  the  Assembly,  the  governor  of  Rhode  Island 
colony  appointed  Major  Joseph  Jenckes  to  meet  with  bis  excel- 
lency. Colonel  Joseph  Dudley,  governor  of  Massachusetts,  to  settle 
the  boundary ;  and  it  wits  declared  that  what  they  should  agree 
upon  should  be  forever  after  deemed  the  true  boundary. 

These  persons  met  at  Roxbury,  in  January  1710, 1711,  and  after 
a  full  discussion  of  the  subject,  agreed  that ''  the  stake  set  up  by  Na- 
thaniel Woodward  and  Solomon  Saflfrey,  skilful  and  approved  artists, 
in  the  year  1642,  and  since  that  often  renewed,  in  the  latitude  of 
forty-one  degrees  and  fifty-five  minutes,  being  three  English  miles 
distant  southward,  from  the  southernmost  part  of  the  river  called 
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Charles  river,  agreeably  to  the  letters  patent  for  the  Massachusetts 
province,  be  allowed  on  both  sides  the  commencement  of  the  line 
between  the  Massachusetts  and  the  colony  of  Rhode  Island,  and  to 
be  continued  between  the  two  govemni0nts,  &c.,  as  is  deciphered 
in  the  plan  and  tract  of  that  line  by  Nathaniel  Woodward  and  So- 
lomon Saffrey,  now  shown  forth  to  us,  and  is  remaining  on  record 
in  the  Massachusetts  government/' 

<'  And  whereas,  upon  presumption,  by  mistake  or  ignorance  of 
that  line,  the  inhabitants  of  the  town  of  Providence,  in  the  colony 
of  Rhode  Island,  have  surveyed  and  laid  out  several  lots  and  divi- 
sions of  land  to  the  northward  of  Woodward  and  Saffrey's  line 
aforesaid,  on  the  Massachusetts  side ;  it  is  agreed  that  there  shall  be 
and  remain  unto  the  said  town  of  Providence,  and  inhabitants  of 
the  government  of  Rhode  Island,  a  certain  tract  of  land  of  one 
mile  in  breadth  to  the  northward  of  said  line,  as  described  and 
platted ;  beginning  from  the  great  river  of  Pautucket,  and  so  to 
proceed  at  the  north  side  of  the  said  patent  line  of  equal  breadth, 
until  it  come  to  the  place  where  Providence  west  line  cuts  the  said 
patent  line,  supposed  to  contain  five  thousand  acres,  be  the  same 
more  or  less ;  the  soil  whereof  shall  be  and  remain  to  the  town  of 
Providence,  or  others,  according  to  the  disposition  thereof  to  be 
made  by  the  government  of  Rhode  Island  aforesaid.  Nevertheless, 
to  continue  and  remain  within  the  jurisdiction  of  Massachusetts.'' 

^<  And  it  was  agreed  that  persons  to  be  appointed  respectively  by 
the  two  -governments,  should  attend  the  first  good  season,  within 
six  months,  to  show  the  ancient  line  of  Woodward  and  Saffrey,  and 
to  raise  and  renew  the  marks  and  memorials  of  the  same." 

This  agreement  was  signed  and  sealed  by  Dudley  and  Jenckes, 
in  the  presence  and  by  the  advice  of  Nathaniel  Paine,  Nathaniel 
Blagrove,  and  Samuel  Thazter,  on  the  part  of  Massachusetts ;  and 
by  Jonathan  Sprague,  and  Samuel  Wilkinson,  on  the  part  of  Rhode 
Island. 

<<And  the  said  defendant  avers,  that  the  whole  real  and  true 
merits  of  said  complainant's  supposed  cause  or  causes  of  action, 
were  fully  heard,  tried,  and  determined  by  the  said  Jenckes  and 
Dudley ;  that  the  said  agreement  was  fair,  legal,  and  binding  be- 
tween the  parties;  and  was  in  all  respects  and  all  particulars,  a 
valid  and  effectual  settlement  of  the  matter  in  controversy,  and 
was  had  and  made  without  covin,  fraud,  or  misrepresentation ;  and 
with  a  full  and  equal  knowledge  of  all  circumstances,  by  both 
parties." 

And  the  plea  farther  avers,  that  the  18th  June,  1718,  in  order  to 
]>erfect  and  complete  the  running  and  settling  of  the  line  in  pursu- 
ance of  the  above  agreement,  Nathaniel  Paine,  Samuel  Thaxter, 
and  John  Chandler,  were  appointed  a  committee  by  Massachusetts, 
to  which  was  afterwards  added  the  name  of  Nathaniel  Blagrove, 
'  to  unite  with  a  committee  that  should  be  appointed  by  Rhode  Island 
for  that  purpose.  And  they  were  fully  empowered  to  agree  and 
compromise  the  dispute.    And  Rhode  Island  adopted  in  its  As- 
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sembly  the  following  act:  <<  Whereas,  the  committee  appointed  and 
empowered  by  the  General  Assembly  of  this  colony,  in  May  1718, 
to  perfect  and  settle  the  line  between  the  said  colony  and  that  of 
Massachusetts,  were  bouyd  up  or  restricted  to  an  agreement  made 
at  Roxbury  between  Colonel  Dudley  and  Major  Jenckes,  &c.,  so  as 
the  matter  in  difference  between  the  two  colonies,  as  to  the  stating 
and  settling  the  said  line,  hath  been  retarded,  &c.  And  the  Assembly 
hereby  enact,  constitute,  and  appoint  Major  Joseph  Jenckes,  Major 
Randal  Holding,  Major  Thomas  Fry,  Captain  Samuel  Wilkinson, 
and  Mr.  John  Mumford,  surveyor,  a  committee  to  treat  and  agree 
with  the  committee  of  Massachusetts ;  and  full  power  was  given  to 
settle  and  compromise  the  controversy  respecting  the  line.  The 
said  committees  having  met  at  Rehoboth,  in  Massachusetts,  entered 
into  an  agreement  under  seal,  that  the  stake  set  up  by  Woodward 
and  Safirey  in  1642,  upon  Wrentham  plains,  be  the  station  from 
which  to  begin  the  line  which  shall  divide  the  two  governments,"  &c. 

This  agreement,  on  the  29th  October,  1718,  was  accepted  by  the 
General  Assembly  of  Rhode  Island,  and  recorded;  and  was  thereby 
certified  and  confirmed  by  the  same.  And  the  plea  avers  that  said 
Paine,  Blagrove,  and  Thaxter,  or  either  of  them,  made  no  false  re- 
presentation whatsoever  to  the  commissioners  of  Rhode  Island ;  but 
that  the  agreement  was  done  and  concluded  fairly  and  in  good  faith, 
with  a  full  and  equal  knowledge  of  all  the  circumstances,  by  the  re- 
spective parties. 

The  plea  states  that  the  Massachusetts  commissioners  made  a  re- 
port of  their  proceedihgs,  in  regard  to  the  place  of  beginning  and 
the  running  of  the  line,  which  was  approved  by  the  legislature. 
And  that  from  the  date  of  said  agreements  to  the  present  time,  Mas- 
sachusetts has  possessed  and  enjoyed  all  the  territory,  and  exercised 
jurisdiction  over  the  same,  north  of  the  said  line ;  and  that  the  place 
where  the  stake  was  set  up  by  Woodward  and  Saffrey  is  well 
known,  and  has  ever  been  notorious  since  the  stake  was  set  up. 
And  the  aforesaid  agreements,  and  the  unmolested  possession  accord- 
ing to  the  same,  are  pleaded  in  bar. 

And  the  defendant,  not  waiving  said  plea,  pleaded  as  aforesaid, 
but  relying  and  insisting  on  the  same,  by  way  of  answer,  in  support 
of  said  plea,  and  to  every  thing  alleged  in  said  bill  to  show  that  the 
said  agreements  ought  not  to  stand,  and  be  allowed  as  good  and 
conclusive  against  the  parties,  and  a  valid  and  effectual  bar,  &c., 
saith  that  the  said  agreements,  &c.,  were  fair  and  legal,  obtained 
without  fraud  or  misrepresentation,  and  with  a  full  and  equal  know- 
ledge of  all  circumstances  in  both  parties ;  and  that  it  was  a  valid 
and  effectual  settlement  of  the  matter  in  controversy;  and  that 
it  never  has  been  in  any  way  rescinded,  abandoned,  or  relin- 
quished. 

This  case  having  assumed  the  forms  of  a  Chancery  proceeding, 
the  established  rules  of  Chancery  pleading  must  govern  it.  In  this 
mode  the  points  for  decision  are  raised ;  but  the  Court,  in  deciding 
the  questions  involved,  may  apply  principles  of  the  common  law. 
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of  Chancery,  or  of  national  law ;  as  they  shall  deem  the  circum- 
stances of  the  case  require. 

The  plea  sets  up  certain  agreements  in  bar  of  the  relief  prayed  for, 
which  substantially  appear  upon  the  face  of  the  bill;  and  it  is  insisted 
that,  in  such  case,  a  demurrer,  and  not  a  plea  in  bar,  is  the  proper 
mode  of  defence ;  that  the  great  object  of  the  bill  is  to  set  aside  these 
agreements;  and  that,  under  such  circumstances,  they  cannot  be 
pleaded  in  bar. 

On  general  principles,  it  would  seem  to  be  unreasonable  that  the 
complainant,  by  stating  the  matter  in  bar  in  his  bill,  should  prevent 
the  respondent  from  pleading  it.  And  such  is  not  the  established 
rule  in  Chancery  pleading. 

A  plea  is  a  special  answer  to  the  bill,  and  generally  sets  up  matter 
in  bar,  which  does  not  appear  in  the  bill ;  but  this  is  not  always  the 
case. 

An  award  may  be  pleaded  to  a  t>i11,  to  set  aside  the  award  and 
open  the  account.     Mit.  260.     2  Atk.  501.     3  Atk.  529.  644. 

If  the  plaintiff,  or  a  person  under  whom  he  claims,  has  released 
the  subject  of  his  demand,  the  defendants  may  plead  the  release  in 
bar  of  the  bill ;  and  this  will  apply  to  a  bill  praying  that  the  release 
may  be  set  aside.  Mit.  261.  1  Atk.  294.  6  Madd.  166.  2  Sch. 
and  Left.  721.     3  P.  Wms.  315. 

If  a  bill  be  brought  to  impeach  a  decree,  on  the  ground  of  fraud 
used  in  obtaining  it,  the  decree  may  be  pleaded  in  bar  of  the  suit. 
3  Bro.  P.  C.  558.  2  Eq.  Ca.  Ab.  177.  7  Viner.  Ab.  398.  3  P. 
Wms.  95. 

These  authorities  show,  that  a  plea  in  bar  may  embrace  matters 
stated  in  the  bill.  Where  the  matters  in  defence  are  fully  stated  in 
the  bill,  and  it  contains  no  allegations  which  it  is  necessary  to  deny 
by  a  plea,  and  by  an  answer,  in  support  of  the  plea,  a  demurrer 
should  be  filed. 

A  question  in  this  case  is  made,  whether  the  plea  is  not  multifa- 
rious, and,  consequently,  bad  ? 

The  rules  which  govern  a  special  plea  at  law,  are  substantially 
the  same  as  apply  to  a  plea  in  Chancery.  It  must  be  single,  and 
not  double.  Its  office  is,  to  bring  forward  a  fact,  which  may  be  the 
result  of  a  combination  of  circumstances ;  and  which,  if  true,  bars 
the  relief  prayed  for  in  the  bill.  15  Ves.  377.  A  plea,  in  order  to 
be  good,  must  be  either  an  allegation  or  a  denial  of  some  leading 
fact,  or  of  matters  which,  taken  collectively,  make  out  some  general 
fact,  which  is  a  complete  defence.  Story's  Eq.  PL  497.  4  Sim.  Rep. 
161.  7  Johns.  Ch.  214.  Beames'  PI.  in  Eq.  10.  But,  although  a 
defence  offered  by  way  of  plea  should  consist  of  a  great  variety  of  cir- 
cumstances, yet,  if  they  all  tend  to  a  single  point,  the  plea  may  be  good. 
Thus,  a  plea  of  title  derived  from  the  person  under  whom  the  plain- 
tiff claims,  may  be  a  good  plea,  though  consisting  of  a  great  variety 
of  circumstances ;  for  the  title  is  a  single  point,  to  which  the  cause  is 
reduced  by  the  plea.  So  a  plea  of  conveyance,  fine,  and  non  claim, 
would  be  good,  as  amounting  to  one  title.  Cooper's  Eq.  PI.  225. 
z  2 
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Beames'  PI.  in  Eq.  18.  Mit.  Eq.  Pi.  296.  The  result  of  all  the 
authorities  is,  that  various  facts  may  be  pleaded  if  they  conduce  to 
a  single  point,  on  which  the  defendant  means  to  rest  his  defence. 
And  by  this  rule  the  plea  in  this  case  must  be  tested. 

The  defendant  pleads  in  b^r  to  the  right  asserted  in  the  bill,  the 
establishment  of  the  Woodward  and  Saffrey  station,  as  the  place 
where  the  contested  boundary  line  is  to  commence,  and  from  which 
it  was  in  fact  run.  And  to  support  this,  the  agreements  of  1710  and 
1718  are  relied  on,  and  also  the  unmolested  possession  according  to 
the  same. 

These  agreements,  and  the  unmolested  possession  according  to 
them,  are  facts  and  circumstances  which  conduce  to  prove  the  right 
or  title  asserted  in  the  plea.  They  are  consistent  with  each  other; 
and  can  in  no  correct  sense  be  considered  as  tending  to  establish 
distinctive  grounds  of  title. 

The  two  agreements  are  substantially  the  same ;  and  the  unmo- 
lested possession,  according  to  the  agreements,  is  a  consequence 
which  naturally  follows,  and  tends  very  strongly  to  confirm  them. 

The  important  fact  asserted  in  the  plea  is,  that  the  controversy 
was  amicably  adjusted  between  the  parties  by  the  establishment  of 
the  line ;  and  there  is  not  a  fact  or  circumstance  averred  in  the  plea, 
which  does  not  go  to  support  this  main  fact.  This  plea  then  cannot 
be  multifarious.  The  point  relied  on  is  single  and  distinct,  although 
it  is  established  by  a  variety  of  facts  and  circumstances. 

Mere  surplusage  will  not  render  a  plea  multifarious,  or  double. 
Beames'  PI.  in  Eq.  19,  20.  In  Story's  Eq.  PI.  n.  3,  it  is  remarked, 
what  constitutes  duplicity  or  multifariousness  in  a  plea,  is  sometimes 
a  matter  of  great  nicety  upon  the  footing  of  authority.  A  plea  can- 
not contain  two  distinct  matters  of  defence ;  for,  if  more  than  one 
defence  be  admitted,  it  is  well  observed,  there  may  be  as  many 
grounds  of  defence  stated  in  a  plea  as  in  an  answer ;  and  this  would 
defeat  the  object  of  the  plea. 

Where  in  a  bill  praying  a  conveyance  for  four  estates,  the  defend- 
ant put  in  a  plea  of  a  fine  as  to  one  estate,  and  in  the  same  plea,  he 
put  in  a  disclaimer  as  to  the  other  estates,  the  plea  was  overruled ; 
for  the  disclaimer  was  wholly  disconnected  with  the  plea  of  the  fine, 
and  the  plea  was  therefore  double.  Facts  inconsistent  widi  each 
other  cannot  be  pleaded,  for  this  would  set  up  two  defences.  But 
where  the  facts,  however  niunerous,  all  conduce  to  establish  one 
point,  as  in  the  plea  under  consideration,  it  is  not  multi&rious. 
Story's  Eq.  PL  499. 

This  plea  goes  to  the  whole  bill,  and  the  matter  in  bar  is  clearly 
and  distinctly  averred.  These  averments  must  be  sufficient  to  support 
the  plea,  and  exclude  intendments  against  the  pleader.  2  Yes.  245. 
2  Sch.  and  Lef.  787.     18  Ves.  182. 

The  defendant  has  filed  an  answer  in  support  of  his  plea,  and  this 
is  necessary  where  there  are  equitable  circumstances  stated  in  the 
bill,  in  favour  of  the  plaintiff's  case,  against  the  matter  pleaded. 
These  allegations  in  the  bill  must  be  denied  by  way  of  answer,  as 
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well  as  by  averments  in  the  plea.  6  Yes.  594.  2  Yes.  and  B.  364. 
In  such  case,  the  answer  must  be  full  and  clear,  or  it  will  not  be 
effectual  to  support  the  plea ;  for  the  Court  will  intend  the  matters 
so  charged  against  the  pleader,  unless  they  are  fully  and  clearly  de- 
nied. But  if  they  are,  in  substance,  fully  and  clearly  denied,  it  may 
be  sufficient  to  support  the  plea;  although  all  the  circumstances 
charged  in  the  bill  may  not  be  precisely  answered.  Mit.  298,  299. 
2  Atk.  241.     I  Sim.  and  Stu.  568.     5  Bro.  PI.  Ch.  561. 

The  answer  goes  to  the  whole  bill,  and  it  denies  all  fraud,  mis- 
representation, or  unfairness;  and  every  allegation  in  the  bill  which 
goes  ta  show  that  the  agreements  set  forth  in  the  plea  should  not 
be  binding  and  conclusive  on  the  parties. 

A  question  is  made,  whether  this  answer,  which  goes  to  the  whole 
bill,  and  denies  the  same  facts  as  are  denied  in  the  plea,  does  not 
overrule  the  plea. 

This  objection  seems  to  derive  some  support  from  certain  decisions 
made  in  the  Exchequer,  and  which  have  been,  somewhat  loosely, 
copied  into  some  of  the  elementary  treatises  on  Chancery  pleading. 
But  these  decisions  have  never  been  sanctioned  by  the  High  Court 
of  Chancery  in  England;  whose  rules  of  practice  have  been  adopted 
by  this  Court 

The  rule  is,  that  the  answer  must  not  be  broader  than  the  plea ; 
but  must,  in  support  of  the  plea,  deny  fraud  and  all  equitable  cir- 
cumstances alleged  in  the  bill,  which  are  also  by  a  general  averment 
denied  by  the  plea. 

The  answer,  when  filed  in  support  of  the  plea,  forms  no  part  of 
the  defence.  It  is  evidence  which  the  plaintiff  has  a  right  to  require, 
and  to  use  to  invalidate  the  defence  made  by  the  plea.  6  Yes.  597. 
In  a  note  in  Mit  240,  it  is  said,  ^<  that  in  the  cases  in  the  Court  of 
Exchequer,  it  seems  to  have  been  supposed  that  the  answer  in  sup- 
port of  the  plea  overruled  the  plea.  But  an  answer  can  only  over- 
rule a  plea  where  it  applies  to  matter  which  the  defendant,  by  his 
plea,  declines  to  answer ;  demanding  the  judgment  of  the  Court 
whether,  by  reason  of  the  matter  stated  in  the  plea,  he  ought  to  be 
compelled  to  answer  so  much  of  the  bill.'' 

If  the  plea  goes  only  to  a  part  of  the  bill,  and  prays  the  judgment 
of  the  Court  whether  he  shall  be  compelled  to  answer  the  other 
part;  and  the  answer  goes  to  the  whole  bill,  the  answer  being 
broader  than  the  plea,  overrules  it  For  the  answer  is  to  the  part 
of  the  bill  which  it  is  the  object  of  the  plea  not  to  answer. 

As  this  plea  extends  to  the  whole  bill,  it  is  essential  to  its  validity 
that  such  facts  should  be  averred  in  it  as  shall  make  a  complete 
defence.  But  it  is  not  necessary  in  the  plea  to  notice  every  allega- 
tion in  the  bill  which  does  not  involve  the  facts  that  constitute 
the  ban. 

Where  the  plea  does  not  cover  the  whole  bill,  as  where  it  only 
sets  upon  a  matter  in  bar  to  a  part  of  the  relief  sought  in  the  bijl, 
the  other  part  of  the  bill  must  be  answered.    In  the  case  under  con- 
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sideration,  the  answer  in  support  of  the  plea  is  not  broader  than  the 
plea,  and  consequently  does  not  overrule  it 

I  come  now  to  examine  the  great  question  in  the  case ;  and  that 
is,  whether  the  matter  in  bar,  set  out  in  the  plea,  constitutes  a  good 
defence  to  the  bill. 

In  entering  upon  this  subject,  it  may  not  be  improper  to  notice 
the  hardship  complained  of  by  the  plaintiff's  counsel^  in  setting  up 
the  defence  by  a  special  plea. 

It  is  said  that  the  ground  assumed  is  narrow  and  technical,  and 
excludes  the  full  merits  of  the  controversy  from  being  examined. 
That  no  opportunity  is  afforded  the  plaintiff  to  prove  the  mistake 
by  the  commissioners,  in  agreeing  to  Woodward  and  Saffrey's  sta- 
tion as  the  place  where  the  boundary  line  was  to  begin;  and  which 
is  the  main  ground  on  which  the  bill  prays  for  relief. 

It  is  true,  a  plea  somewhat  narrows  the  ground  of  controversy. 
Whilst  it  must  contain  all  the  facts  material  to  a  complete  defence, 
it  need  not  be  extended  to  all  the  allegations  of  the  bill.  And  the 
plaintiff  may  either  take  issue  on  the  plea,  or  admit  the  truth  of  it, 
by  setting  it  down  for  hearing ;  as  has  been  done  in  this  case. 

The  office  of  a  plea  is  to  reduce  the  cause  to  a  single  point,  and 
thus  prevent  the  expense  and  trouble  of  an  examination  at  large. 
But  the  matters  stated  in  the  bill,  which  are  not  denied  by  the  plea, 
are  admitted  to  be  true.  The  case  of  the  plaintiff  then,  as  now  to 
be  considered,  is  as  full  and  as  strong  as  it  is  presented  in  the  bill, 
where  not  denied  by  the  plea.  The  averments  of  the  plea  are  ad- 
mitted to  be  true ;  and  the  question  is,  whether  those  averments, 
counteracted  by  any  allegations  in  the  bill,  not  denied  by  the  plea, 
constitute  a  bar  to  the  right  asserted  by  the  plaintiff. 

The  plea  states  that  in  the  year  1642,  Woodward  and  Saffrey 
erected  a  station  or  monument  at  a  point  then  taken  and  believed 
to  be  on  the  true  and  real  boundary  of  Massachusetts,  on  the  south. 
And  that  in  1710,  this  station  was  agreed  to  be  the  true  boundary, 
and  the  place  from  which  the  line  should  be  run,  by  Dudley  and 
Jenckes,  commissioners  appointed  by  Massachusetts  and  Rhode 
Island ;  and  who  were  authorized  to  settle  and  establish  the  line. 
And  that  afterwards,  in  the  year  1718,  other  commissioners  were 
appointed  by  Massachusetts  and  Rhode  Island,  to  whom  ample 
powers  were  given  to  compromise  and  settle  forever  the  boundary; 
and  who  established  the  same  place  of  beginning.  And  that  the 
report  made  to  Rhode  Island  by  its  commissioners,  setting  forth  the 
agreement,  was  accepted  by  its  legislature,  and  duly  recorded  and 
ratified. 

And  the  plea  avers,  that  the  Massachusetts  commissioners  were 
guilty  of  no  fraud  or  misrepresentation ;  and  that  both  agreements 
were  entered  into  with  perfect  fairness,  and  in  good  faith ;  and  with 
full  and  equal  knowleoge  by  the  parties.  That  the  claims  of  the 
plaintiff,  as  set  forth  in  the  bill,  were  fully  heard,  discussed,  and  set- 
tled.   And  that  Massachusetts  has  retained  possession  and  exercised 
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jurisdictioQ  over  the  country  north  of  the  line  thus  established,  until 
the  present  time. 

These  are  the  facts,  substantially,  on  which  the  defendant  relies, 
as  a  bar  to  the  plaintiff's  bill. 

The  principal  ground  of  relief  alleged  in  the  bill  is,  the  mistake  in 
fixing  the  place  from  which  the  line  was  to  run  more  than  seven 
miles  south  of  Charles  river ;  whereas  by  the  charter  of  Massachu- 
setts,  it  was  to  be  but  three  miles  south  of  tllat  river. 

By  the  charter,  the  boundary  was  declared  to  be  ^^  three  English 
miles  south  of  any  or  every  part  of  Charles  river.'' 

Some  doubt  may  arise  from  this  phraseology,  whether  the  three 
English  miles  are  to  be  measured  from  the  source  of  the  southern 
branches  of  Charles  river,  or  from  the  main  channel  of  the  river. 
And  it  would  seem,  from  the  establishment  of  the  Woodward  and 
Saffrey  station,  and  other  acts  done  in  reference  to  this  boundary 
'  shortly  after  the  date  of  the  charter,  and  when  its  language  was  at 
least  as  well  understood  as  at  present,  that  the  measurement  was 
understood  not  to  be  required  from  the  body  of  the  river.  At  that 
early  day  the  country  was  a  wilderness,  and  the  land  was  of  but 
little  value ;  so  that  Massachusetts  could  have  felt  no  very  strong 
interest  in  establishing  the  line  farther  south  than  was  authorized 
by  the  charter. 

The  bill  alleges  a  mistake  in  this  distance  from  the  river,  of  the 
Woodward  and  Saf&ey  station  by  the  commissioners  of  Rhode 
Island,  in  both  of  the  agreements  respecting  the  boundary ;  and  this 
mistake  is  not  denied  by  the  plea.  But,  in  the  language  of  the 
plea,  these  agreements  are  now  to  be  considered  as  having  been 
fairly  made,  in  good  faith,  without  fraud  or  misrepresentation  by 
the  Massachusetts  commissioners;  and  with  an  equal  and  full  know- 
ledge  of  the  facts  and  circumstances  of  the  case.  And  the  inquiry 
is,  whether  a  mistake  committed  under  such  circumstances  affords 
a  sufficient  ground  on  which  to  set  aside  the  agreements. 

I  will  first  consider  the  principles  of  this  case,  as  they  would 
apply  to  a  controversy  betweep  individuals  respecting  a  common 
boundary. 

The  mistake  of  a  fact,  unless  it  operates  as  a  surprise  or  fraud  on 
the  ignorant  party,  affords  no  ground  for  relief  in  Chancery.  1  Sto- 
ry's Eq.  160.  2  Ball  and  Beatt.  179, 180.  4  Bro.  Ch.  Rep.  158. 
6  Ves.  24. 

The  ground  of  relief  in  such  cases  is,  not  the  mistake  or  ignorance 
of  material  facts  alone,  but  the  unconscientious  advantage  taken  of 
the  party  by  the  concealment  of  theoL  For  if  the  parties  act  fairly, 
and  it  is  not  a  case  where  one  is  bound  to  communicate  the  facts  to 
the  other,  upon  the  ground  of  confidence  or  otherwise ;  the  Court 
will  not  interfere.     1  Story's  Eq.  160.    9  Ves.  275. 

It  is  essential,  in  order  to  set  aside  such  a  transaction,  not  only 
that  an  advantage  should  be  taken,  but  it  must  arise  from  some  ob- 
ligation in  the  party  to  make  the  discovery ;  not  an  obligation  in 
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point  of  morals  only,  but  of  legal  duty.  2  Bro.  Ch.  420.  1  Har.  Eq. 
b.  1,  ch.  3,  4y  uote  n. 

Equity  will  not  relieve  where  the  means  of  infonnation  are  open 
to  both  parties ;  and  where  each  is  presumed  to  exercise  his  own 
judgment  H  Wheat.  178. 195.  Where  an  agreement  for  the  com- 
position of  a  cause  is  fairly  made  between  parties  with  their  eyes 
open,  and  rightly  informed,  a  Court  of  Equity  will  not  overhaul  it ; 
though  there  has  been  ft  great  mistake  in  the  exercise  of  judgment. 
1  Ves.  408.     1  Story's  Eq.  163. 

In  like  manner,  where  the  fact  is  equally  unknown  to  both  par- 
ties ;  or  where  each  has  equal  and  adequate  means  of  information ; 
or  where  the  fact  is  doubtful  from  its  own  nature  ;  in  every  such 
case,  if  the  parties  have  acted  with  entire  good  faith,  a  Court  of 
Equity  will  not  interpose.  For  in  siich  cases,  the  equity  is  deemed 
equal  between  the  parties ;  and  when  it  is  so,  a  Court  of  Equity 
will  not  interfere.  1  Pow.  on  Con.  200.  1  Madd.  Ch.  Pr.  62--64. 
1  Story's  Eq.  163. 

The  principles  recognised  by  these  authorities,  apply  in  all  their 
force  and  conclusiveness  to  the  case  under  consideration.  A 
greater  number  of  authorities  might  be  cited,  but  it  cannot  be  ne- 
cessary. The  principles  stated  are  founded  on  reason  and  the 
fitness  of  things ;  and  they  have  been  sanctioned  by  a  uniform 
course  of  adjudication. 

If  these  rules  are  to  be  respected,  and  the  mistake  alleged  in  the 
bill  had  occurred  under  precisely  the  same  circumstances  between 
individuals,  it  would  seem  to  be  clear,  that  there  would  be  no 
ground  for  relief. 

A  controversy  exists  between  individuals  respecting  a  conunon 
boundary.  One  party  claims  that  the  line  should  begin  at  a  certain 
point,  and  the  other  at  a  different  one.  Arbitrators  are  appointed, 
with  full  powers  to  settle  and  compromise  the  dispute,  who  establish 
the  point  as  claimed  by  one  of  the  parties.  Some  dissatisfaction 
is  subsequently  manifested  by  the  unsuccessful  party;  and  seven 
years  after  the  first  reference,  a  second  one  is  made  to  other  per- 
sons, who  are  vested  with  ample  powers  to  settle  and  compromise 
the  controversy ;  and  they  do  settle  it  in  exact  conformity  to  the 
first  award;  and  this  second  award  is  reported  to  the  princi- 
pals, who  sanction  it.  In  addition  to  this,  the  line  or  place  of  be- 
ginning established  by  the  arbitrators,  is  the  place  claimed  by  the 
successful  party,  as  his  line,  more  than  seventy-five  years  before 
the  second  award;  and  more  than  twenty  years  before  the  other 
party  had  any  interest  in  the  boundary.  And  the  conduct  of  the 
arbitrators  is  free  from  any  imputation  of  fraud  or  unfiiimess ;  all 
having  equal  and  full  knowledge  of  the  matter  in  dispute,  which 
was  fully  and  fairly  discussed  and  understood,  and  finally  deter- 
mined. 

A  case  under  these  circumstances  between  individuals,  to  say 
nothing  of  the  lapse  of  time  and  acquiescence,  since  the  award. 
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would  not  seem  to  be  very  strongly  recommenced  to  the  equitable 
iuterposition  of  the  Court,  on  the  ground  that  the  arbitrators  mis- 
took a  fact :  a  mistake  not  induced  by  the  opposite  party,  or  by 
misrepresentation,  but  into  which  the  arbitrators  of  the  unsuc- 
cessful party  had  innocently  fallen,  having  as  full  a  knowledge  of 
tiie  whole  merits  of  the  case  as  the  arbitrators  chosen  by  the  other 
party.  » 

Relief,  which  should  set  aside  the  award,  and  open  up  the  con- 
troversy, under  such  circumstances,  would  create  a  new  head  of 
equity. 

The  mistake  is  admitted,  because  it  is  not  denied  by  the  plea ; 
and  this  may  be  said  to  be  a  technical  advantage  of  the  plaintiff 
For  if  the  fact  of  mistake  were  to  be  tested  by  the  circumstances 
of  the  case,  it  would  be  difficult  to  come  to  the  conclusion  that  a 
mistake  had  really  occurred.  If  it  were  admitted  (o  have  taken 
place,  in  the  first  award,  it  would  require  no  small  degree  of  cre- 
dulity to  believe,  that  it  again  occurred  in  the  second  award,  made 
seven  years  after  the  first  one ;  and  after  much  dissatisfaction  had 
been  manifested  against  the  first  award.  This  dissatis&ction  could 
only  have  arisen,  from  the  supposed  fact  that  the  boundary  had 
been  established  too  far  south. 

But  as  the  case  is  now  considered,  the  mistake  alleged  is  admit- 
ted ;  but  admitted  under  all  the  averments  of  the  ptea. 

If  the  Woodward  and  Saffirey  station  be  as  many  miles  south  of 
Charles  river,  as  alleged  in  the  bill;  it  would  seem  to  be  a  more  rea- 
sonable supposition  that  it  was  agreed  to,  under  a  construction  of 
the  charter,  or  on  the  principles  of  compromise ;  than  through  mis- 
take. But  the  mistake  being  admitted,  still,  as  between  individuals, 
there  would  be  no  sufficient  ground  for  the  interposition  of  a  Court 
of  Equity. 

And  if  relief  could  not  be  given  between  individuals,  can  it  be 
decreed  under  the  same  circumstances  as  between  sovereign  states. 
There  are  equitable  considerations,  whicK  would  seem  to  apply  with 
greater  force  to  controversies  between  individuals,  than  tp  those 
which  arise  between  states.  Among  states,  there  is  a  higher  agency, 
greater  deliberation,  and  a  more  imposing  form  of  procedure,  in  the 
adjustment  of  differences,  than  takes  place  between  private  indivi- 
duals. Between  the  former,  from  the  nature  of  the  proceeding, 
mistakes  of  fact  seldom  occur;  and  when  they  do  happen,  it  is 
rather  a  question  of  policy  than  of  right,  whether  they  shall  be 
corrected. 

I  am  inclined  to  think  with  the  counsel  on  both  sides,  that  the 
great  question  in  this  case  should  not  be  decided  by  the  rules  for  the 
settlement  of  private  rights. 

The  high  litigant  parties,  and  the  nature  of  the  controversy,  give 
an  elevation  and  dignity  to  the  cause  which  can  never  belong  to 
differences  between  individuals.  It  may  be  a  simple  matter  to  de- 
termine where  a  line  shall  be  run ;  but  when  such  determination 
may  draw  after  it  a  change  of  sovereign  power  over  a  district  of 
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country,  and  many  thousand  citizens,  the  principles  involved  must 
be  considered  as  of  the  highest  magnitude.    The  question  is  national 
in  its  character ;  and  it  is  fit  and  proper  that  it  should  be  decided  by 
those  broad  and  liberal  principles  which  constitute  the  code  of  i 
national  law. 

Vattel,  in  his  treatise,  277,  says,  «  When  sovereigns  cannot  agree 
about  their  pretensions,  and  are  nevertheless  desirous  of  preserving 
or  restoring  peace,  they  sometimes  submit  the  decision  of  their  dis- 
putes to  arbitrators,  chosen  by  common  agreement.  When  once  the  , 
contending  parties  have  entered  into  articles  of  arbitration,  they  are  ' 
bound  to  abide  by  the  sentence  of  the  arbitrators :  they  have  en- 
gaged to  do  this ;  and  the  faith  of  treaties  should  be  religiously 
observed.'* 

And  again :  '^  In  order  to  obviate  all  difficulty,  and  cut  off  every 
pretext  of  which  fraud  might  make  a  handle,  it  is  necessary  that  the 
arbitration  articles  should  precisely  specify  the  subject  in  dispute, 
the  respective  and  opposite  pretensions  of  the  parties,  the  demands 
of  the  one  and  the  objections  of  the  other.  These  constitute  the 
whole  of  what  is  submitted  to  the  decision  of  the  arbitrators ;  and  it 
ts  upon  these  points  alone  that  the  parties  promise  to  abide  by  their 
judgment.  If,  then,  their  sentence  be  confined  within  these  precise 
bounds,  the  disputants  must  acquiesce  in  it.  They  cannot  say  that 
it  is  manifestly  unjust;  since  it  is  pronounced  on  a  question  which 
they  have  themselves  rendered  doubtful  by  the  discordance  of  their 
claims,  and  which  has  been  referred,  as  such,  to  the  decision  of  the 
arbitrators.  Before  they  can  pretend  to  evade  such  a  sentence,  they 
should  prove,  by  incontestable  facts,  that  it  was  the  offspring  of  cor- 
ruption or  flagrant  partiality." 

And  again,  in  page  178,  he  says,  <' Arbitration  is  a  very  reason- 
able mode,  and  one  that  is  perfectly  conformable  to  the  law  of 
nations,  for  the  decision  of  every  dispute  which  does  not  directly 
interest  the  safety  of  the  nation.  Though  the  claim  of  justice  may 
be  mistaken  by  the  arbitrators,  it  is  still  more  to  be  feared  that  it 
will  be  overpowered  in  an  appeal  to  the  sword.*'  The  author  well 
observes,  that  the  Helvetic  republic,  by  a  wise  adherence  to  this 
mode  of  adjusting  controversies  among  themselves,  and  with  foreign 
countries,  has  secured  its  liberty,  and  made  itself  respectable  through- 
out Europe. 

These  principles  have  been  established  by  the  common  consent  of 
the  civilized  world.  And  where  they  are  invoked  in  the  settlement 
of  disputes  between  states,  and  the  proceeding  is  characterized  by 
fairness  and  good  faith,  it  ought  not  to  be  set  aside,  and  indeed  can- 
not be ;  without,  in  the  language  of  Vattel,  proving  by  the  clearest 
evidence  that  the  award  was  the  offspring  of  corruption  or  flagrant 
partiality.  And  if  the  determination  of  the  arbitrators  has  the  sanc- 
tion of  time  as  well  as  of  principle,  it  is  believed  that  history  affords 
no  instance  where  it  has  not  been  considered  as  absolutely  binding 
on  the  parties.  The  peace  of  nations,  and  the  prosperity  of  man- 
idnd,  require  that  compacts  thus  formed  should  be  held  sacred. 
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The  pretensions  of  Massachusetts  in  favour  of  the  line  as  estab- 
rfshed  by  both  arbitrations,  commenced  in  1642;  and  no  other  juris- 
diction had  been,  at  any  time,  exercised  over  the  country  north  of 
this  line.  It  was  claimed  before  Rhode  Island  had  a  political  exist- 
ence. The  elements  of  which  it  was  afterwards  composed,  were, 
at  the  time  this  right  was  first  asserted,  mingled  with  the  parent 
colony  of  Massachusetts,  and  with  other  communities  and  nations. 
And  after  they  became  embodied  and  organized  under  the  charter 
of  1663,  it  was  nearly  half  a  century  before  there  seems  to  have 
been  any  dispute  respecting  this  boundary. 

Nearly  two  centuries  have  elapsed  since  the  claim  of  Massachu 
setts  to  this  line  was  set  up,  and  more  than  a  hundred  and  twenty 
years  since  the  controversy  was  settled  by  the  commissioners  or 
arbitrators  chosen  by  the  parties ;  and,  as  averred  in  the  plea,  spe- 
cially sanctioned  and  confirmed  by  Rhode  Island. 

Is  time  to  have  no  influence  in  this  case,  on  the  agreements  of  the 
parties  ?  It  covers  with  its  peaceful  mantle  stale  disputes  between 
individuals.  And  so  strong  is  its  influence,  that  fraud,  which 
vitiates  all  human  transactions,  cannot  be  reached  when  covered  by 
great  lapse  of  time. 

Has  a  treaty  ever  been  set  aside  on  the  ground  of  mistake  ?  Has 
it  ever  been  contended,  that  after  its  ratification  by  the  high  contract- 
ing parties,  either  could  look  behind  the  treaty  and  object  to  it, 
because  the  negotiators  had  mistaken  a  fact  ?  It  is  believed  that 
such  a  pretension  would  be  new  in  the  history  of  diplomacy.  The 
treaty  must  speak  for  itself;  and  under  its  provisions  must  the  rights 
of  the  parties  be  ascertained. 

In  the  first  treaty  of  limits  between  this  country  and  Great  Bri- 
tain ;  it  is  a  fact  not  now  questioned ;  that  a  mistake  of  many  miles 
was  made  in  establishing  our  northern  boundary.  But  this  has 
aflforded  to  Great  Britain  no  occasion  of  remonstrance  or  complaint. 

Our  own  government,  on  a  recent  occasion,  declined  an  acqui- 
escence in  the  decision  of  the  King  of  the  Netherlands,  in  relation 
to  this  same  boundary.  But,  in  his  letter  of  July  21st,  1832,  to  the 
representative  of  Great  Britain  in  this  country,  the  Secretary  of  State 
says,  in  relation  to  the  resolution  of  the  Senate  against  the  decision ; 
that  it  was  adopted  under  the  conviction  that  the  arbiter  had  not 
decided  the  question  submitted  to  him,  or  had  decided  it  in  a  man- 
ner not  authorized  by  the  submission.'' 

<<  It  is  not,''  he  adds,  ^*  the  intention  of  the  undersigned  to  enter 
into  an  investigation  of  the  argument  which  has  led  to  this  conclu- 
sion. The  decision  of  the  Senate  precludes  it,  and  the  object  of  this 
communication  renders  it  unnecessary;  but  it  may  be  proper  to  add, 
that  no  question  could  have  arisen  as  to  the  validity  of  the  decision, 
had  the  sovereign  arbiter  determined  on  and  designated  any  bound- 
ary as  that  which  was  intended  by  the  treaty  of  1783." 

This  view,  by  the  Secretary,  of  the  binding  effect  of  the  decision 
if  it  had  been  made  on  the  point  submitted  to  the  arbiter,  is  in  ac- 
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cordance  with  the  principles  of  national  law,  and  has  a  direct  and 
most  forcible  application  to  the  case  under  consideration. 

No  objection  is  made  by  Rhode  Island  that  the  arbitrators  ex- 
ceeded their  powers.  No  such  objection  can  be  made.  Their 
powers  were  ample;  and  their  proceedings,  both  in  1710, and  in 
1718,  seem  to  have  been  characterized  by  great  dignity  and  delibe- 
ration. 

The  complainant,  it  is  true,  was  dissatisfied  with  the  first  deci- 
sion, establishing  Woodward  and  Saffrey's  station ;  and  by  remon- 
strances induced  the  appointment  of  the  second  commission  in  1717, 
which  in  the  following  year  confirmed,  in  all  respects,  the  first  deci- 
sion. Notwithstanding  these  remonstrances  against  the  first  deci- 
sion, it  would  seem  from  the  bill,  that  until  1749,  the  complainant 
believed  that  Woodward  and  Saflrey^s  station  was  only  three  Eng- 
lish miles  south  of  Charles  river;  and  was  consequently  the  true 
point  from  which  the  line  should  be  run.  This  being  the  case,  as 
the  bill  does  not  state  the  precise  ground  of  dissatisfaction  at  the 
first  report,  it  cannot  well  be  imagined. 

Rhode  Island,  it  seems,  from  time  to  time,  by  remonstrances,  in 
the  form  of  resolutions  and  otherwise,  and  by  the  appointment  of 
commissioners,  signified  its  dissatisfaction  at  the  boundary,  as  esta- 
blished in  1710  and  1718.  Massachusetts,  as  it  was  bound  in  comity 
to  do,  listened  to  these  expressions  by  Rhode  Island ;  and  more  than 
once  appointed  commissioners  on  the  subject.  But  whether  we 
look  to  the  averments  in  the  plea,  or  to  the  statements  in  the  bill,  the 
defendant  never  seems  to  have  done  any  thing  which  could  impair 
the  force  of  the  agreements. 

The  bill  states  various  facts,  such  as  the  little  value  of  the  land 
bounding  on  the  disputed  line  for  many  years,  the  sparseness  of  the 
population,  the  want  of  means,  and  the  intervention  of  war ;  as  rea- 
sons why  Rhode  Island  did  not  bring  this  controversy  before  the 
king  in  council,  under  the  colonial  government 

It  appears  from  the  exhibits  accompanying  the  bill,  that,  in  tl740, 
there  being  a  dispute  between  Massachusetts  and  Rhode  Island, 
whether  the  former  could  exercise  its  jurisdiction  to  the  shores  of 
the  Narraganset  bay,  the  King  of  Great  Britain  appointed  commis- 
sioners to  settle  the  controversy,  who  decided  against  Massachusetts: 
This  decision  was  confirmed  on  an  appeal  from  the  commissioners, 
by  the  king  and  council. 

So  long  as  the  colonial  government  continued,  this  mode  of  redress, 
so  successfully  invoked  by  the  complainant  in  the  above  instance, 
remained  open.  The  articles  of  confederation  formed  by  the  new 
government,  made  special  provision  for  the  settlement  of  disputed 
boundaries  between  states.  And  when  these  were  revoked  by  the 
adoption  of  the  Constitution,  the  tribunal  at  last  appealed  to  was 
open ;  and  has  ever  remained  ready  to  hear  and  decide  the  contro- 
versy. 

Giving  full  weight  to  all  the  allegations  in  the  bill,  which  go  to 
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excnae  the  delays  of  Rhode  Island  in  asserting  its  claim,  it  is  still 
difficult  to  say  that  the  claim  remains  unaffectc^l  by  the  mmiolested 
possession  of  Massachusetts,  according  to  the  agreements.  Rhode 
Island,  it  is  true,  is  small  in  territory,  and  weak  in  numerical  force, 
but  it  has  always  stood  high  in  morsd  power,  and  intellectual  endow- 
ment ;  and  the  tribunals  which,  since  the  commencement  of  the  con- 
troversy, have  been  open  to  hear  its  complaint,  have  been  tribunals 
of  reason,  of  justice,  and  of  established  law. 

The  arguments  of  the  counsel  for  the  complamant,  zealous  and 
able  as  they  were,  rested  mainly  on  the  hardship  and  injustice  of 
deciding  this  controversy  on  the  pleadings  as  they  now  stand.  The 
mistake  is  admitted ;  and  what  is  there  else  in  the  bill,  taken  in  con- 
nection with  all  the  facts  and  circumstances,  which  can  give  the  case 
of  the  complainant  a  more  imposing  form.  No  fraud  is  imputed; 
the  sealed  agreements,  now  and  ever,  must  speak  the  same  language ; 
the  eflfect  of  time  will  remain ;  and  the  excuses  alleged  in  the  bill  for 
delay,  can  scarcely  have,  under  any  form  of  pleading,  greater  effect 
than  may  be  given  to  them  as  the  case  now  stands.  I  speak  not  of 
the  volume  of  evidence  which  may  be  thrown  into  the  case  by  a 
change  of  the  pleadings;  but  of  the  leading  and  indisputable  facts 
which  must,  under  any  form  of  procedure,  have  a  controlling  influ- 
ence in  the  decision.  Believing,  as  I  do,  that  in  admitting  the  truth 
of  the  plea,  Rhode  Island  has  done  nothing  prejudicial  to  her  inte- 
rests ;  and  that  in  the  present  attitude  of  the  case,  its  substantial 
merits  are  before  us,  I  feel  bound  to  pronounce  a  different  opinion 
from  that  which  has  been  given  by  a  majority  of  my  brother  judges. 
Taking  the  facts  of  the  plea,  and  giving  due  weight  to  all  the  alle- 
gations of  the  bill,  not  denied  by  the  plea,  I  am  led  to  the  conclusion 
that  the  bar  is  complete.  In  coming  to  this  conclusion,  I  feel  no 
want  of  respect  for  the  state  of  Rhode  Island,  which  has  become  so 
illustrious  in  our  history  by  its  enterprise,  its  intelligence,  and  its  pa- 
triotism* 

Mr.  Justice  Catbon. 

The  fiiets  and  pleadings  have  been  so  fully  stated  by  my  brethren, 
as  to  require  from  me  only  a  brief  notice  of  the  conclusions  my 
nund  has  come  to  on  the  points  in  controversy. 

The  defence,  in  the  form  of  an  incongruous  plea,  must  set  up  mat- 
ter in  bar,  which,  if  true,  renders  immaterial  every  other  fact  alleged 
in  the  bill ;  be  these  as  they  may,  the  defence  must  be  conclusive  of 
the  controversy ;  and  every  necessary  averment  to  sustain  the  mat- 
ter pleaded  in  bar,  must  also  be  made  in  an  answer  covering  the 
plea,  which  cannot  be  permitted  to  stand  unsupported  by  an  an- 
swer. This  is  the  fisLmiliar  and  settled  practice  of  the  High  Court 
of  Chancery  in  England ;  and  adopted  by  rule  in  the  Courts  of  the 
United  States. 

In  form,  it  is  believed,  the  plea  and  an^er  in  this  cause  are  ac- 
curate in  a  high  degree,  in  regard  to  the  matter  pleaded,  and  the 
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avennents  necessary  to  give  it  effect/in  the  sense  it  is  relied  on  as  a* 
bar ;  unless  the  defence  set  up  is  double. 

It  is  insisted  the  plea  is  mtdtifarious,  because  it  relies  on  two  de- 
fences :  first,  the  compacts ;  and  second,  the  possession  and  occupa- 
tion of  the  territory  claimed  by  die  plaintiff,  for  more  than  a  century. 

The  facts  pleaded  must  be  conducive  to  a  single  point  of  defence; 
and  the  question  is,  are  the  compacts,  the  marking  of  the  line  in  part 
execution  ofthem,  and  the  taking  and  holding  possession  in  other  part, 
and  complete  execution  of  them,  combined  facts  and  circumstances, 
conducing  to  establish  the  single  point  relied  on  in  defence  ?  That 
is,  that  the  line  run  from  Woodward  and  Safirey's  station  was  the 
true  boundary,  established  by,  and  marked  in  execution  of,  the  com- 
pacts; and  that  by  the  compacts  Rhode  Island  is  estopped  to  deny 
its  validity.  And  I  think  the  circumstances  pleaded  are  so  connected 
as  not  to  vitiate  the  plea. 

If  it  is  bad,  it  must  therefore  be  so  on  its  merits  involving  the 
obligatory  force  of  the  compacts.  That  they  are  prima  facie  conclu- 
sive of  the  boundary,  is  admitted :  but  the  bill  alleges  they  were 
made  in  mistake,  and  the  line  run  and  marked,  and  possession  sur- 
rendered to  Massachusetts,  in  mistake  of  a  prominent  fact:  that 
Rhode  Island  then  believed  the  station,  and  the  line  run  from  it, 
three  miles  south  of  Charles  river ;  whereas  subsequent  observation 
and  examination  had  ascertained  it  to  be  much  further  south,  that 
is,  about  seven  miles. 

The  Massachusetts  charter  calls  for  a  line  to  be  drawn  east  and 
west,  <'  three  miles  south  of  the  waters  of  said  Charles  river ;  or  of 
any,  or  evrey  part  thereof;"  and  the  plea,  in  substance,  avers, 
the  charter  was  construed,  and  the  line  settled  by  the  compacts, 
without  misrepresentation  on  the  part  of  Massachusetts ;  and  with 
full  and  equal  knowledge  of  all  circumstances  by  both  parties. 

The  plea  having  been  set  down  for  argument,  without  an  issue, 
must  for  the  present  be  taken  as  true ;  and  the  averments  taken  as 
admitted,  that  the  parties  entered  into  the  compacts,  and  established 
the  boundary,  with  full  and  equal  knowledge  of  all  the  circum- 
stances of  law  and  fact  involved  in  the  controversy,  as  it  then 
existed,  and  now  exists.  And  in  the  face  of  the  compacts  thus 
made,  can  Rhode  Island  be  heard  to  allege  the  existence  of  a  mis- 
take in  the  boundary  established  by  them;  and  marked  by  the 
mutual  commissioners,  and  as  the  joint  act  of  both  parties  ?  Under 
the  circumstances,  to  open  the  controversy,  and  let  in  proof  of  a 
mistake ;  at  this  day,  to  overthrow  a  solemn  treaty  made  between 
two  independent  governments ;  is  deemed  by  me,  inadmissible,  not 
to  say  dangerous.  And  I  think  the  matters  pleaded  (if  true)  a  good 
defence.  If  this  compromise  and  solemn  establishment  of  a  bound- 
ary, made  a  century  ago,  can  be  impeached  on  the  ground  of  a  mis- 
take, so  palpable  and  easy  of  detection ;  cannot  every  other  made 
by  the  states  be  brought  before  this  Court,  on  a  similar  assumption, 
usually  much  better  founded ;  especially  where  degrees  of  latitude 
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are  cAled  for  as  boundaries  ?  If  the  parties,  <'  with  full  and  equal 
knowledge  of  all  circumstances,"  compromised  and  settled  a  doubt- 
ful construction  of  the  Massachusetts  charter,  and  in  which  they 
were  engaged  nearly  ten  years ;  why  should  this  Court  go  further 
into  the  matter,  at  the  hazard  of  encouraging  litigation  in  so  many 
other  quarters  ? 

I  will  for  the  present  refrain  from  entering  into  the  inquiry,  how 
far  such  a  mistake  of  law,  in  construing  a  private  instrument,  could 
be  inquired  into  by  a  Court  of  Chancery  in  a  suit  between  man  and 
man ;  nor  what  help  the  mistake  of  law  (if  any  exists)  could  de- 
rive from  the  facts  apparent  by  the  bill,  unless  the  statement  of  the 
proposition  should  suggest  the  answer. 

Nor  will  I  attempt  to  draw  the  marked  line  of  distinction  be- 
tween such  private  agreement,  and  a  public  treaty,  by  state  with 
state ;  in  regard  to  the  difficulty  of  going  into  matters  of  mistake, 
usually  not  predicable  of  a  treaty. 

On  consideration  of  the  plea  filed  in  this  case  by  the  defendant, 
and  of  the  arguments  of  counsel  thereupon  had,  as  well  in  support 
of  as  against  the  said  plea,' it  is  now  here  ordered  by  this  Court, 
that  the  ^id  plea  be,  and  the  same  is  hereby  overruled ;  and  it  is 
farther  new  here  ordered  by  this  Court,  that  the  defendant  answer 
the  bill  of  complaint,  as  amended,  on  or  before  the  first  day  of  the 
next  term. 
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Albert  P.  Db  Valenoin's  ApHimsTRATORs,  Plaintiffs  nr 
ERROR,  vs.  John  H.  Duvfy,  Defendant  in  error. 

It  has  been  firequently  held,  that  the  device  of  ooTering  ympetty  as  neatral,  when  in  truth  H 
was  belligerent,  is  not  contrary  to  the  laws  of  war  or  of  nations.  Contracts  made  with  un- 
derwriters in  relation  to  property  thus  covered,  hare  always  been  enforced  in  the  Courts 
of  a  neutral  country,  where  the  true  charactw  of  the  property,  and  the  means  taken  to 
protect  it  fiom  capture  hsve  been  iatriy  represented  to  the  ineunn.  The  eaaie  doctrine 
has  always  been  held  where  fiilse  papers  have  been  used  to  cover  the  (nt^wrty,  provided 
the  underwriter  knew,  or  was  bound  to  know,  that  such  stratagems  were  idways  resorted 
to  by  the  penons  engaged  m  that  trade.  If  such  means  may  be  used  to  prevent  capture, 
there  can  be  no  good  reason  for  condemning  vrith  more  severity,  the  oontamiatian  of  the 
same  disguise  after  capture,  in  order  to  prevent  the  condemnation  of  the  property,  or  to 
procure  compensation  for  it,  when  it  has  been  lost  by  reason  of  the  capture.  Courts  of 
the  capturing  nation  would  never  enforce  contracts  of  that  description ;  but  they  have 
always  been  regarded  as  lawful  in  the  Courts  of  a  neutral  country. 

Whatever  property  or  money  is  lawful^  recovered  by  the  executor  or  admiuistitor,  ailer 
the  death  of  his  testator  or  intestate,  in  virtue  of  his  representative  character,  he  holds  as 
assets  of  the  estate ;  and  he  is  liable  therefor  in  such  representative  character,  to  the 
party  who  has  a  good  title  thereto.  The  want  of  knowledge,  or  the  poesession  of  know* 
ledge  on  the  part  of  the  administiator,  as  to  the  lights  and  claims  of  other  persona  upon 
the  money  thus  received,  cannot  altar  the  rights  of  the  parly  to  whom  it  "»*«'*»«Hy 


The  owner  of  property  or  of  money  received  by  an  administrator,  may  resort  to  the  ad- 
ministrator in  his  personal  character,  and  charge  him,  de  bonis  propriis,  vrith  the  amonof 
thus  received.  He  may  do  this,  or  proceed  against  him  as  executor  or  administraur, 
at  his  election.  But  whenever  an  executor  or  administrator,  in  his  representative  cha- 
racter, lawfully  receives  money  or  property,  he  may  be  compelled  to  respond  to  the  party 
entitled,  in  that  character;  and  shall  not  be  pennittod  to  throw  it  offafier  he  has  received 
the  money,  in  order  to  defeat  the  plaintiff's  action. 

In  the  case  of  a  fiictor  who  sells  the  goods  of  his  principal  in  his  own  name,  upon  a  credit, 
and  dies  before  the  money  is  received,  if  it  is  afterwards  paid  to  the  administrator  in 
hie  representative  character,  the  creditor  would  be  entitled  to  consider  it  as  assets  in  his 
hands;  and  to  charge  him  in  the  same  character  in  which  he  received  it  The  debtor, 
that  is  to  say,  tbs  party  who  purchased  from  the  fector  without  any  knowledge  of  the 
true  owner,  and  vAo  paid  the  money  to  the  administritor  under  the  belief  that  the  goods 
belonged  to  the  fector,  is  unquestionably  diechaiged  by  this  payment ;  yet  he  cannot  be 
diecharged  unless  he  pays  it  to  one  lawfully  anthorixed  to  receive  it,  except  only  in  his 
representative  character. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

In  the  Circuit  Court  of  Maryland,  John  H.  Dufiy,  the  defendant 
in  error,  instituted  a  suit  against  the  administrators  of  Albert  P.  De 
Vaiengin,  for  ^e  recovery  of  a  sum  of  money  which  he  claimed  to 
belong  to  him,  being  a  portion  of  the  indemnity  paid  by  the  govern- 
ment of  Brazil,  for  the  capture  and  loss  of  the  brig  President  Adams, 
by  a  Brazilian  cruiser,  in  1828. 

John  H.  Duffy,  a  citizen  of  the  United  States,  domiciled  at  Buenos 
Ayres,  in  1828,  shipped  a  quantity  of  hides,  and  other  articles  of 
merchandise,  in  1828,  on  board  the  brig  President  Adams,  com- 
manded and  part  owned  by  Albert  P.  De  Valengin,  a  citizen  of  Bal« 
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timore,  for  Gibraltar.    The  government  of  Brazil,  and  that  of 
Buenos  Ayres  were  then  at  war. 

For  the  better  security  of  the  property  from  Brazilian  capture, 
the  property  was  shipped  in  the  name  of  De  Valengin,  and  soon 
after  she  sailed  she  was  captured  by  an  armed  vessel  of  Brazil,  and 
carried  into  Monte  Video.  There,  both  vessel  and  cargo  were 
totally  lost. 

Under  an  agreement  between  John  H.  Dufiy  and  Captain  De  Va- 
lengin,  a  claim  for  the  cargo  as  well  as  the  vessel  was  made  by  him 
on  the  government  of  Brazil,  for  indemnity.  The  ownership  of 
John  H.  Dufiy  was  concealed  in  this  application ;  as  his  property 
was  liable  to  capture  by  the  cruisers  of  Brazil ;  he  being  domiciled 
at  Buenos  Ayres.  Captain  De  Valengin  died  before  any  thing  was 
recovered  from  the  government  of  Brazil  for  the  President  Adams 
and  cargo ;  and  a  certain  James  Neale,  who  had  become  his  adminis- 
trator, under  letters  of  administration  granted  in  Maryland,  prose- 
cuted the  claim  as  the  representative  of  De  Valengin ;  and  was,  at 
length,  paid  the  indemnity  in  Baltimore,  by  the  aid  of  Mr.  James 
Birkhead,  bf  Rio  de  Janeiro ;  who  remitted  it  to  him  from  that  place. 
The  proceeds  of  the  property  remitted  by  Mr.  Birkhead,  were  re-  | 
turned  in  an  inventory  filed  by  Mr.  Neale,  as  administrator,  in  the  | 
Orphans  Court,  at  Baltimore,  as  the  estate  of  De  Valengin. 

A  suit  for  the  recovery  of  the  amount  claimed  by  John  H.  Duffy, 
was  instituted  in  the  Circuit  Court  of  the  United  States  against 
James  Neale,  as  the  administrator  of  De  Valengin ;  and  he  having 
died  before  the  trial  of  the  cause,  and  the  plaintiffs  in  error  having 
taken  out  letters  of  administration,  de  bonis  non,  to  the  estate  of  De 
Valengin,  they  were  summoned,  and  they  appeared  and  took  de- 
fence in  the  action. 

In  the  declaration  in  the  action,  the  only  count  applicable  to  the 
controversy  between  the  parties  to  the  suit,  was  that  for  money  had 
and  received  by  James  Neale,  the  administrator  of  De  Valengin,  for 
the  use  of  the  plaintiffl  On  the  issues  of  non  assumpsit  and  plene 
administravit,  the  jury  found  for  the  plaintiff*  on  the  first,  and  for  the 
defendants  on  the  second  count.  The  Circuit  Court  entered  a  judg- 
ment on  the  first  plea  for  the  amount  found  by  the  jury,  fourteen 
ihousand  and  thirteen  dollars  and  sixty-seven  cents :  the  judgment 
to  bind  assets. 

From  this  judgment  the  defendants  prosecuted  this  writ  of  error. 

On  die  trial  of  the  cause  in  the  Circuit  Court,  the  defendants  took 
a  bill  of  exceptions  to  the  decisions  of  the  Court,  on  six  different  pro- 
positions or  prayers,  submitted  by  their  counsel  for  the  opinion  of  the 
Court.  The  bill  of  exceptions  contains  the  whdle  evidence  in  the 
cause.  All  the  prayers  of  the  counsel  for  the  defendants  were  re- 
fused by  the  Court. 

The  opinion  of  the  Supreme  Court  on  the  matters  presented  under 
the  writ  of  error,  was  given  on  two  propositions ;  into  which  all 
those  submitted  in  the  Circuit  Court  were  considered  to  be  resolved. 

**  1.  That  the  agreement  between  Captain  De  Videngin  and  John 
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H.  Duffy,  under  which  De  Valengin  was  to  claim  remuneration  from 
the  Brazilian  government,  for  the  loss  of  the  brig  President  Adams 
and  her  cargo,  on  the  ground  of  its  being  neutral  property ;  when, 
in  truth,  the  cargo  was  the  property  of  John  H.  Duffy,  and  therefore 
beUigerent,  and  liable  to  capture  by  the  laws  of  nations ;  was  fraudu- 
lent and  immoral :  and  that  the  Courts  of  Justice  of  the  United  States 
will  not  assist  a  party  to  recover  money  due  on  such  agreement.'' 

<^  2.  That  if  the  money  belonged  to  John  H.  Duffy,  the  action 
would  not  lie  against  Neale,  as  administrator,  nor  the  money  be 
assets  in  his  hands  of  De  Valengin's  estate ;  that  his  return  to  the 
Orphans  Court  cannot  alter  the  character  of  the  transaction :  and 
that  this  suit  ought  to  have  been  continued  against  Neale's  adminis- 
trator, and  not  against  the  representatives  of  De  Valengin." 

The  case  was  submitted  to  the  Court  on  printed  arguments,  by 
Mr.  M^Mahon  and  Mr.  Johnson,  for  the  plaintifis  in  error;  and  by 
Mr.  Williams,  for  the  defendant  in  error. 

On  the  first  proposition,  as  stated  by  the  Circuit  Court  in  its  opinion: 
the  counsel  for  the  plaintiffs  in  error  contended,  that  the  alleged  agree- 
ment between  John  H.  Duffy,  the  defendant  in  error,  and  Captain 
De  Valengin,  by  which  the  latter  was  to  prosecute  the  claim  on  the 
Brazilian  government,  for  indemnity  for  the  loss  of  the  brig  Presi- 
dent Adams  and  her  cargo,  representing  the  whole  property  to  be* 
long  to  him,  and,  as  such,  not  liable  to  capture ;  proposes  nothing 
more  or  less  than  the  case  of  two  persons  conspiring  to  cheat  a  third 
party  out  of  his  property. 

The  object  of  the  agreement  was  merely  to  extract  money  from 
the  third  party ;  and  this  was  to  be  accomplished  by  conspiring  to 
make  a  false  and  fraudulent  representation  of  an  injury  done  to  one 
of  them,  who,  in  fact,  had  sustained  no  injury;  and  this  falsely 
alleged  injury  is  made  the  sole  basis  of  the  payment  by  the  third 
party.  The  verdict  of  the  jury  admits  that  the  payment  was  made 
only  in  consequence  of  the  false  and  concerted  misrepresentations; 
and  would  not  have  been  made,  if  the  truth  had  not  been  suppressed 
by  the  conspiracy. 

It  is  contended,  that  such  an  agreement  will  be  held  fraudulent 
everywhere ;  and  that,  in  such  a  case,  the  fraud  has  no  locality. 

If  two  individuals  were  to  conspire,  in  a  foreign  country,  to  obtain 
money  from  a  third  party,  either  by  highway  robbery  or  thefl^  or 
by  cheating  of  any  description ;  and  under  die  coniq>iracy,  one  of 
them  were  to  obtain  the  money  of  the  third  party ;  it  would  scarcely 
be  contended;  that  under  such  an  agreement,  the  other  could  claim 
firom  his  associate  in  the  conspiracy  a  share  of  the  plunder,  through 
the  instrumentality  of  a  Court  of  justice.  It  is  contended  that  there 
is  no  difference  between  such  a  case,  and  a  conspiracy  to  cheat  a 
government :  and  that  such  a  conspiracy  is  essentially  different  as 
it  regards  its  vaUdity  in  our  Courts,  uom  contracts  made  for  the  pur- 
pose of  evading  the  revenue  laws,  or  the  mere  commercial  regula- 
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tions  of  a  foreign  country ;  when  to  invalidate  such  a  contract  would 
bo  substantially  to  enforce  such  laws  and  regulations. 

It  is  contended,  also,  that  not  only  was  such  an  agreement  void ; 
and  that  thereby  the  principal  &ct  on  which  the  Court  instructed  the 
jury  in  favour  of  the  plaintiff  in  the  Circuit  Court  was  removed 
from  the  case ;  but  that  the  existence  of  such  an  agreement  necessa- 
rily prevented  a  recovery  from  the  plaintidEs  in  error :  as  it  would 
have  precluded  a  recovery  against  De  Valengin,  if  he  had  obtained 
the  money  from  the  Brazilian  government. 

The  case  put  on  the  whole  of  the  proof  of  the  defendant  in  error, 
established  this  fraudulent  agreement,  and  showed  that  the  money 
had  been  obtained  by  false  documents,  furnished  by  John  H.  Duffy, 
or  obtained  by  his  aid  and  with  his  privity. 

The  property  thus  coming  into  the  possession  of  the  administrator, 
the  effect  of  this  action  was  and  is  to  repudiate  the  plaintiff's  own 
fraudulent  documents,  evidencing  title  in  De  Valengin ;  and  to  re- 
claim the  property  by  force  of  the  agreement  to  pay  over  the  money 
to  him  when  recovered.  The  action  could  only  be  maintained  upon 
the  agreement  to  pay  over  the  money  when  received ;  he  having 
parted  with  the  title  for  the  fraudulent  purpose :  this  agreement  to 
pay  over  was  a  part  and  parcel  of  the  corrupt  and  fraudulent  agree- 
ment, which  could  not  be  severed  from  the  latter,  nor  established 
without  proof  of  it.  The  case,  therefore,  fell  within  the  scope  of  the 
well  established  principle,  <<  that  when  recovery  cannot  be  had  ex- 
cept by  proof  of  the  Ulegal  or  corrupt  agreement,  or  through  the 
medium  of  it,  it  cannot  be  had  at  all." 

The  counsel  for  the  plaintiffs  in  error  also  contended, that  the  proof 
of  the  fraudulent  agreement  showed  conclusively  that  the  defendant 
in  error  had  no  title  to  the  money  sought  to  be  recovered :  that  by 
his  own  showing,  the  title  to  it  was  in  the  Brazilian  government ; 
that  the  money  sought  to  be  recovered  was  not,  and  never  had  been 
his  property  or  the  proceeds  of  his  property :  but  was,  on  the  contrary, 
a  sum  of  money  originally  belonging  to  the  Brazilian  government, 
and  obtained  by  fraud  from  it;  and  the  proof  of  the  fraud  furnished 
by  himself,  and  shown  in  the  agreement  supposed  by  the  prayer, 
established  that  the  title  was  still  in  the  said  government,  and  not 
in  the  defendant  in  error. 

Upon  the  second  proposition,  as  stated  in-the  opinion  of  the  Court, 
that  the  action  would  not  lie  against  Neale  as  administrator,  nor  the 
money  be  assets  in  his  hands,  of  the  estate  of  De  Valengin ;  that 
the  return  of  Neale  to  the  Orphans  Court  cannot  change  the  charac- 
ter of  the  transaction ;  and  that  the  action  should  have  been  conti- 
nued against  Neale's  administrator,  and  not  against  the  plaintiffs  in 
error :  the  counsel  for  the  plaintiffs  in  error  contended : 

The  only  pretence  of  claim  against  the  estate  of  De  Valengin  and 
the  plaintiffs  in  error,  as  administrators  de  bonis  non  of  his  estate, 
is  founded  on  the  allegation  that  Neale,  in  his  lifetime,  received  the 
proceeds  of  property  which  did  not  belong  to  De  Valengin,  but  in 
fact  belonged  to  the  defendant  in  error,  John  H.  Duffy;  and  had 
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wrongfully  canied  it  into  the  estate  of  which  he  was  adminis- 
trator. 

The  adnoiinistrator  could  not,  by  a  wrongful  receipt  or  conversion 
of  property  which  did  not  belong  to  the  intestate,  create  a  debt 
against  the  intestate,  or  charge  against  the  estate  of  the  intestate, 
which  enables  the  owner  of  the  property  to  come  in  as  a  general 
creditor  against  the  estate.  The  administrator  alone  is  personally 
liable  for  such  wrongful  receipt  or  conversion ;  even  where  the  pro- 
perty has  gone  to  the  benefit  of  the  estate. 

This  is  established  by  numerous  and  uncontradicted  decisions, 
which  settle  it  beyond  controversy,  that  upon  a  count  for  money 
had  and  received  by  an  administrator,  no  other  judgment  can  be 
rendered  than  the  judgment  de  bonis  propriis;  and  that  such  a  count 
cannot  be  joined  with  any  counts  on  an  indebtedness  of  the  intestate, 
or  with  any  indebtedness  of  the  administrator;  as  such;  such  as  mo- 
ney paid  for  the  use  of  the  estate,  &c.,  which  does  create  a  debt 
against  the  estate.  Cited,  Jennings  vs.  Newman,  4  D.  and  East, 
348.  Bridges  vs.  Parker,  2  Bos.  and  Pull.  424.  Powell  vs.  Gra- 
ham, 7  Taunt.  580,  (2  S.  and  Low.  223.)  Ashley  vs.  Ashley,  7  B. 
and  Cres.  444,  (14  S.  and  Low.  771.)  1  Chitt  Precedents,  46, 
note.  Reynolds  vs.  Reynolds,  3  Wend.  240.  Sumner  vs.  Williams, 
8  Mass.  Rep.  198. 

Even  if  there  was  any  remedy  against  the  estate  in  such  a  case, 
it  would  be  found  only  in  the  right  to  follow  and  reclaim  the  specific 
property  so  wrongfully  carried  into,  the  estate,  by  a  proceeding  for 
the  specffic  recovery  of  it,  or  by  a  special  claim  against  the  estate 
founded  on  the  allegation  that  the  property  had  been  carried  into 
the  estate  and  appropriated  to  its  uses :  and  this,  even  if  the  recovery 
could  not  be  had  against  the  estate,  through  the  medium  of  the  mere 
common  count  for  money  had  and  received  by  the  administrator. 

There  was  no  foundation  for  any  such  claim  against  the  estate,  as 
it  was  conceded  that  Neale  died  after  having  sold  the  property  and 
received  the  proceeds,  and  that  no  part  of  the  said  proceeds  had  ever 
been  paid  over  to  the  plaintiffs  in  error,  or  accounted  for  to  them 
either  by  Neale  in  his  lifetime,  or  by  his  administrators  since  his 
death:  and  the  plaintiff*  had  therefore  an  ample  remedy  against 
Neale's  administrators  for  the  recovery  of  the  money.  It  was 
insisted  that  the  mere  return  of  it  in  an  inventory  by  Neale,  could 
vary  the  question ;  not  only  because  he  could  not  by  his  mere  act 
of  charging  himself  with  it  to  the  estate,  make  the  estate  a  debtor 
therefor  to  the  owners :  but  also  because  the  recovery  by  title  para- 
mount, in  an  action  by  Duffy  against  Neale,  or  his  administrators, 
would  have  been  a  full  protection  against  any  claim  founded  on  the 
mere  return  in  the  inventory.  There  is  nothing  in  the  Maryland  act 
of  1820,  ch.  174,  to  change  the  common  law  rules  on  this  subject, 
(as  was  supposed  in  the  Court  below,)  or  even  to  bring  it  within  the 
operation  of  that  act  as  expounded  by  the  Courts  of  Maryland,  in 
Sibley  vs.  Williams,  3  Gill  and  Johnson,  63,  64 :  and  that  there  was 
no  evidence  in  the  cause  to  show  that  the  money  received  by  Neale 
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on  the  sales  was  ia  such  a  predicameot,  that  the  plaintiffs  in  error  or 
administrators  de  bonis  non  could  have  pursued  and  recovered  the 
money,  according  to  the  construction  of  that  act  in  the  case  just  re- 
ferred to :  and  that  the  plaintiff's  remedy  as  to  assets,  in  such  a 
predicament,  was  against  Neale's  estate,  or  on  his  bond. 

Mr.  Williams,  for  the  defendant  in  error. 

By  the  laws  of  Maryland,  administrators  de  bonis  non  are  entitled, 
and  their  dutv  requires  them  to  demand  from  the  legal  representa- 
tives of  the  former  administrator,  the  delivery  over  to  them  of  all 
bonds,  notes,  accounts,  and  evidences  of  debt,  and  to  require  the 
payment  over  of  all  money,  belonging  to  the  original  estate.  And 
such  bonds,  &c.  and  money  are  assets  in  the  hands  of  the  adminis- 
trators de  bonis  non.  Laws  of  Maryland,  1798,  ch.  101,  sub  ch.  14, 
sec  2 ;  1820,  ch.  174,  sec  3 — 5. 

It  is,  accordingly,  not  only  the  right,  but  the  duty  of  the  plaintiffs 
in  error,  to  demand  from  Neale's  representatives  the  money  and 
property,  admitted  by  him  in  his  lifetime  to  be  in  his  hands,  as  the 
estate  of  De  Valengin.  The  representatives  of  Neale  cannot  claim 
this  property  as  a  part  of  his  estate.  Nor  can  the  new  administra- 
tors of  De  Valengin  reject  it  as  forming  no  part  of  De  Valengin's 
estate. 

If  the  administrators  de  boms  non  have  neglected,  and  are  neg- 
lecting to  perform  their  duty  in  not  calling  on  Neale's  representa- 
tives for  a  delivery  over  of  tfie  property  of  their  intestate ;  they  can 
be  compelled,  by  application  to  the  proper  tribunal,  to  discharge 
their  duty  in  this  particular. 

In  the  meantime  it  cannot  be  an  objection,  to  be  urged  by  the 
delinquent  parties  themselves,  that  they  have  failed  in  their  duty. 
Nor,  surely,  ought  it  to  work  a  loss  or  an  injury  to  Duffy,  that  he 
has  presumed  they  have  fulfilled,  or  will  fulfil  the  obligations  pre- 
scribed by  law  in  this  respect 

And,  further,  if  Duffey  had  the  alternative,  as  he  doubtless  had, 
under  the  circumstances  of  this  case,  to  treat  Neale  in  his  individual 
character  as  his  debtor ;  he  most  clearly  had  a  right  to  embrace  the 
more  disadvantageous  alternative  of  regarding  De  Valengin's  estate 
as  his  debtor.  In  adopting  the  latter  alternative,  as  has  been  before 
remarked,  it  cannot  belong  to  the  plaintiffs  in  error  to  falsify  Neale's 
admission ;  and  deny  that  to  be  their  intestate  estate,  which  the  first 
administrator  declares  on  oath  to  be  such.  There  is  as  little  grace, 
as  there  is  law,  in  placing  themselves  in  such  attitude.  2  Will.  Ex. 
1086.     1  Taunt.  322. 

As  to  the  assumption  of  the  counsel  for  the  plaintiffs  in  error,  that 
the  contract  between  De  Valengin  and  the  defendant  was  fraudu- 
lent and  immoral,  under  which  the  indemnity  for  the  cargo  of  the 
President  Adams  was  claimed  from  the  Brazilian  government,  and 
therefore  cannot  be  made  the  subject  of  a  suit  in  a  Court  of  the  United 
States;  the  counsel  for  the  defendant  in  error  said,  that  it  assumes 
that  in  a  Court  of  the  United  States,  between  citizens  of  the  United 
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States,  an  agreement  cannot  be  enforced,  which  seeks  to  gnard  bona 
fide  American  property  from  seizure  by  one  belligerent  power  that 
is  at  war  with  another;  both  of  them  being  at  peace  with  the  United 
States. 

The  device  practised  in  this  case,  by  placing  the  property  in  the 
name  of  the  captain,  is  not  forbidden  either  by  the  laws  of  nations, 
the  laws  of  war,  or  the  laws  of  morality. 

The  residence  of  Dufly  in  Buenos  Ajres ;  which  imposes  upon 
him  a  temporary  allegiance  to  one  of  the  belligerent  parties ;  may 
subject  his  property,  if  captured,  to  condemnation  in  the  Courts  of 
the  other.  But  if  the  property  is  restored  or  indemnified  for,  either 
because  the  capturing  power  chooses  to  waive  its  right  to  condemn, 
or  because  the  residence  of  its  true  owner  is  unlaiown,  it  ought 
clearly  to  enure  to  the  benefit  of  the  true  owner  against  ail  the  rest 
of  the  world.  It  would  be  monstrous,  and  against  all  law  and  justice 
to  allow  the  other  contracting  party,  who  has  participated  in  the 
seizure,  to  claim  that  as  his  own  which  he  admits  to  be  another's; 
and  which  he  has  promised  to  account  for  when  received.  1  Bos. 
and  Pull.  3.     7  Wheat.  283.     8  Wheat.  294. 

The  cases  relied  on  by  the  defendants  below,  are  irrelevant  to  the 
points  in  issue.  They  chiefly  relate  to  controversies  between  a  neu- 
tral and  a  belligerent :  as  2  Dall.  34.  1  Kent's  Com.  143.  7  Wheat 
App.  27.  Story's  Confl.  L.  214 :  or  to  cases  of  insurance,  where 
there  was  a  concealment  of  material  facts,  as  3  Wash.  C.  C.  R.  391. 
2  Phil.  Ins.  130. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  Court. 

This  case  comes  here,  upon  a  writ  of  error  to  the  Circuit  Court 
for  the  District  of  Maryland. 

It  appears  from  the  record,  that  John  H.  Dufly,  an  American 
citizen,  being  engaged  in  commerce  and  domiciled  at  Buenos  Ayres, 
snipped  a  cargo  of  hides  and  lard  to  Gibraltar,  on  board  the  brig 
President  Adams,  in  1828.  Buenos  Ayres  was  then  at  war  with 
Brazil.  The  President  Adams  was  an  American  vessel ;  and  De 
Valengin,  her  captain,  was  a  citizen  of  the  United  States.  ,  He  was 
also  part  owner  of  the  vessel 

In  order  to  protect  the  cargo  from  capture  by  the  Brazilians,  it 
was  shipped  as  the  property  of  De  Valengin;  and  the  bill  of  lading, 
and  other  papers  in  relation  to  it,  were  made  out  in  his  name.  The 
brig  was,  however,  captured  on  her  voyage  bya  Brazilian  cruiser, 
and  was  wrecked ;  and  the  vessel  and  cargo  totally  lost,  near  Monte 
Video,  while  in  possession  of  the  captors ;  who  were  endeavouring 
to  carry  her  into  port 

De  Valengin  being  the  ostensible  owner  of  the  cargo,  he,  with 
the  consent  of  Duffy,  prosecuted  a  claim  for  remuneration  firom  the 
Brazilian  government;  insisting  that  the  property  belonged  to  him; 
that  it  was  neutral  property,  and  therefore,  unlawfully  captured. 
De  Valengin  died  before  he  recovered  any  thing;  and  after  his 
death,  James  Neale  took  out  letters  of  administration  on  his  estate, 
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m  the  city  of  Baltimore,  and  continued  to  prosecute  the  daim  upon 
the  ground  that  the  property  was  De  Valengin's ;  and  at  length  suc- 
ceeded in  obtaining  pompeusation  for  it  fiom  the  Brazilian  govern- 
ment. The  money  was  paid  to  Neale's  agent  at  Rio  de  Janeiro,  and 
invested  in  coffee,  and  shipped  to  him  to  Baltimore ;  where  he  re- 
ceived and  took  possession  of  it  as  property  belonging  to  De  Va- 
lengin's  estate,  and  as  his  administrator.  It  was  duly  appraised  as 
the  property  of  De  Valengin,  and  returned  as  such  by  Neale,  to  the 
Orphans  Court,  in  January,  1834 ;  and  afterwards  was  sold  by  him, 
and  the  money  received.  It  does  not  appear  from  the  evidence, 
whether  Neale  had  or  had  not  any  knowledge  of  the  interest  of 
Duffy  in  the  cargo,  while  he  was  prosecuting  the  claim  against  the 
Brazilian  government ;  or  when  he  received  the  compensation  for  it. 

In  March,  1834,  Duffy  brought  suit  against  Neale  for  the  money 
he  had  thus  received.  The  suit  was  against  Neale  as  administra- 
tor of  De  Valengin.  In  1836,  Neale  died,  the  suit  being  still  pend- 
ing; and  after  his  death,  process  was  issued  against  the  present 
plaintiffs  in  error ;  who  are  the  administrators  de  bonis  non  of  De 
Valengin ;  in  order  to  make  them  defendants  to  the  suit  which  he 
had  instituted  against  Neale  in  his  lifetime,  as  administrator  as 
aforesaid. 

The  declaration  was  amended  by  the  plaintiff  after  the  appear- 
ance of  the  administrators  de  bonis  non ;  and  the  only  count  appli- 
cable to  the  case,  as  it  appears  in  the  testimony,  was  that  for  money 
bad  and  received  by  Neale,  as  administrator  of  De  Valengin,  to  and 
for  the  use  of  the  plaintiff.  The  defendants  pleaded  non  assumpsit 
and  plene  administravit,  upon  which  issues  were  joined;  and 
the  jury  found  for  the  plaintiff  on  the  first  issue,  and  for  the  de- 
fendants on  the  second;  and  the  judgment  was  entered  for  the 
amount  found  due  by  the  jury  in  the  usual  form,  to  bind  assets 
when  they  shall  arise. 

At  the  trial,  several  instructions  were  asked  for  by  the  defendants, 
which  were  refused  by  the  Court  They  may  all,  however,  be  re- 
solved into  two.  1.  That  the  agreement  between  De  Valengin  and 
Duffy,  to  claim  remuneration  from  tlie  Brazilian  government,  upon 
the  ground  that  it  was  neutral  property,  when  in  truth  it  was 
Duffy's,  and  therefore,  belligerent,  and  liable  to  capture  by  the  laws 
of  nations,  was  fraudulent  and  inunoral ;  and  (hat  the  Courts  of  jus- 
tice of  this  country,  will  not  assist  a  party  to  recover  money  due  on 
such  an  agreement.* 

2.  That  if  the  money  belonged  to  Duffy,  the  action  would  not  lie 
against  Neale  as  administrator,  nor  the  money  be  assets  in  his  hands, 
of  De  Valengin's  estate ;  that  his  return  to  the  Orphans  Court  can- 
not alter  the  character  of  the  transaction ;  and  that  the  suit  ought 
to  have  been  continued  against  Neale's  administrator,  and  not  against 
the  representatives  of  De  Valengin. 

The  first  question  may  be  disposed  of  in  a  few  words.  It  has 
been  frequently  held,  that  the  device  practised  in  this  case,  of 
covering  the  property  as  neutral  when  in  truth  it  was  beUigerent. 
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is  oot  contrary  to  the  laws  of  war,  or  the  laws  of  nations.  And 
contracts  made  with  underwriters  in  relation  to  property  thus 
covered,  have  always  been  enforced  in  the  Courts  of  a  neutral 
country,  when  the  true  character  of  the  property  and  the  means 
taken  to  protect  it  from  capture,  have  been  fairly  represented  to  the 
insurer.  The  same  doctrine  has  always  been  held  where  false 
papers  were  used  to  cover  the  property ;  provided  the  underwriter 
knew  or  was  bound  to  know  that  such  stratagems  were  alwajrs  re- 
sorted to  by  persons  engaged  in  that  trade.  And  if  such  means 
may  be  used  to  prevent  a  capture,  there  can  be  no  good  reason  for 
condemning  with  more  severity,  die  continuation  of  the  same  dis- 
guise after  capture,  in  order  to  prevent  the  condemnation  of  the 
property,  or  to  procure  compensation  for  it,  when  it  has  been  lost 
by  reason  of  the  capture.  It  is  true  the  Courts  of  the  capturing 
nation  would  never  enforce  contracts  of  that  description  ;  but  they 
have  always  been  regarded  as  lawful  in  the  Courts  of  a  neutral 
country. 

The  second  question  is  one  of  more  nicety,  and  the  cases  are  not 
entirely  reconcilable  to  each  other.  There  are,  doubtless,  decisions 
which  countenance  the  doctrine  that  no  action  will  lie  against  an 
executor  or  administrator,  in  his  representative  character,  except 
upon  some  claim  or  demand  which  existed  against  the  testator  or 
intestate  in  his  lifetime ;  and  that  if  the  claim  or  demand  wholly 
accrued  in  the  time  of  the  executor  or  administrator,  he  is  liable 
therefor,  only  in  his  personal  character.  But  upon  a  full  considera- 
tion of  the  nature,  and  of  the  various  decisions  on  the  subject,  we 
are  of  opinion,  that  whatever  property  or  money  is  lawfully  re- 
covered or  received  by  the  executor  or  administrator,  after  the 
death  of  his  testator  or  intestate  in  virtue  of  his  representative  cha- 
racter, he  holds  as  assets  of  the  estate ;  and  he  is  liable  therefor,  in 
such  representative  character  to  the  party  who  has  a  good  title 
thereto.  In  our  judgment,  this,  upon  principle,  must  be  the  true 
doctrine. 

In  the  case  of  a  factor  who  sells  the  goods  of  his  principal  in 
his  own  name,  upon  a  credit,  arid  dies  before  the  money  is  received, 
if  it  is  afterwards  paid  to  the  administrator  in  his  representative 
character ;  would  not  the  creditor  be  entitled  to  consider  it  as  assets 
in  his  hands,  and  to  charge  him  in  the  same  character  in  which  he 
received  it?  The  want  of  knowledge,  or  the  possession  of  know- 
ledge on  the  part  of  the  administrator,  as  to  the  rights  or  claims  of 
other  persons  upon  the  money  thus  received,  cannot  alter  the  rights 
of  the-  party  to  whom  it  is  ultimately  due.  The  debtor,  that  is  to 
say,  the  party  who  purchased  from  the  factor  without  any  know- 
ledge of  the  true  owner,  and  who  pays  the  money  to  the  adminis- 
trator under  the  belief  that  the  goods  belonged  to  the  factor  himself, 
is  unquestionably  discharged  by  this  payment  Yet  he  cannot  be 
discharged  unless  he  pays  it  to  one  lawfully  authorized  to  receive 
it ;  and  the  party  to  whom  he  pays  cannot  be  lawfully  authorized 
to  receive,  except  only  in  his  representative  character.    If  he  is 
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authorized  to  receive  in  that  character,  why  should  he  not  be  liable 
in  that  character? 

Again,  if  a  note  had  been  taken  by  the  factor,  payable  to  himself, 
and  after  his  death  his  administrator  sued  upon  it  in  his  representa- 
tive capacity,  and  recovered  the  money ;  would  he  not  be  liable  to 
the  principal,  in  the  same  character  in  which  he  had,  by  the  judg- 
ment of  a  Court  recovered  the  money  ?  It  would  be  difficult  to 
reconcile  the  contrary  doctrine  to  any  sound  principles  of  reason,  or 
to  find  any  countenance  for  it  in  analogous  cases. 

We  do  not  mean  to  say,  that  the  principal  may  not,  in  such  cases, 
resort  to  the  administrator  in  his  personal  character,  and  charge  him, 
de  bonis  propriis,  with  the  amount  thus  received.  We  think  he 
may  take  either  course,  at  his  election ;  but  that  whenever  an  exe- 
cutor or  administrator,  in  his  representative  character,  lawfully  re- 
ceived money  or  property,  he  may  be  compelled  to  respond  to  the 
party  entitled  in  that  character;  and  shall  not  be  permitted  to  throw 
it  off  after  he  hasteceived  the  money,  in  order  to  defeat  the  plain- 
tiff's action. 

In  this  case,  De  Valengin  was  the  bailee  of  the  goods  shipped  by 
Duffy,  and  had  a  special  property  in  them ;  anil  it  was  his  duty  to 
take  all  proper  measures  for  their  safety  and  preservation.  He  had 
a  right  to  sell  and  transfer  the  goods  in  his  own  name,  and  as  his 
own  property.  The  Brazilian  government,  by  agreeing  to  pay  the 
money,  admitted  that  the  debt  was  justly  due  to  him  on  account  of 
the  destruction  of  this  cargo.  Whether  that  government  was  de- 
ceived or  not,  is  another  question ;  and  does  not  affect  the  point  now 
to  be  decided.  The  admission  of  the  debt  as  due  to  De  Valengin, 
places  this  case  upon  the  same  principles  with  that  of  a  factor  before 
mentioned,  who  had  sold  the  property  of  his  principal  in  his  own 
name,  and  died  before  the  receipt  of  the  money.  If  the  administra- 
tor is  lawfully  entitled  to  receive  it  in  his  representative  character, 
and  does  so  receive  it,  he  is  liable,  in  the  same  character,  to  the  party 
entitled.  Neale  prosecuted  the  claim,  and  received  the  money,  as 
the  administrator  of  De  Valengin.  He  must  account  for  it  in  the 
same  character. 

If  this  transaction  had  taken  place  before  the  act  of  Assembly  of 
Maryland,  of  1820,  ch.  174,  the  suit  must  unquestionably  have  been 
continued  against  Neale's  representatives,  andlsould  not  have  been 
sustained  against  the  administrators  de  bonis  non  of  De  Valengin. 
Because  the  property  which  Neale  had  received  as  administrator 
was  converted  into  money- in  his  lifetime,  and  must  therefore  have 
been  accounted  for  by  his  administrator,  and  would  not  have  passed 
to  the  administrator  de  bonis  non  of  the  former  intestate.  But  by 
the  third  section  of  the  act  of  1820,  ch.  174,  the  administrator  de 
bonis  non,  is  entitled  to  the  bonds,  notes,  accounts,  and  evidences  of 
debt,  which  the  deceased  executor  or  administrator  may  have  taken, 
and  to  the  money  in  his  hands  in  his  representative  character ;  and 
he  is  authorized  to  recover  them  in  the  manner  there  pointed  out. 
And  the  money  now  in  controversy  being,  as  we  have  already  said. 
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lawfully  in  the  bands  of  Neale,  in  his  representative  character,  the 
administrators  de  bonis  non  are  entitled  to  it;  and  as  they  are 
authorized  to  recover  the  fund  out  of  which  the  money  due  to  Dufiy 
is  to  be  paid,  he  had  a  right  to  make  them  parties  to  the  suit  which 
he  had  instituted  against  the  first  administrator,  and  to  continue  it 
against  them.  They  are  not  injured,  or  in  any  manner  placed  in 
danger  by  this  proceeding.  For  they  are  not  liable,  unless  the 
money  is  recovered  from  Neale's  representatives  or  securities ;  pro* 
vived  there  is  no  negligence  or  breach  of  duty  on  their  part. 

The  motion  in  arrest  of  judgment  offered  in  the  Circuit  Court,  if 
it  had  not  been  objectionable  upon  other  grounds,  was  evidently  too 
late  by  the  rules  of  the  Court ;  and,  on  that  account,  properly  over* 
ruled. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ma- 
ryland, and  was  argued  by  counsel.  On  consideration  whereof,  it 
is  ordered  and  adjud|j[ed  by  this  Court,  that  the  judgment  of  the  said 
Circuit  Court,  in  this  cause  be,  and  the  same  is  hereby,  affirmed, 
with  costs  and  damages^  at  the  rate  of  six  per  centum  per  annum* 
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Guy  C.  Irvine,  por  thb  use  or  The  Lumberman's  Bank  at 
Warren,  vs.  Nathaniel  A.  Lowry. 

An  action  was  broaght  hj  foreign  attachment,  in  the  Coart  of  Common  Pleas  of  Warren 
county,  Pennsylvania,  in  the  name  of  a  citizen  of  Pennsylvania,  for  the  use  of  the  Lum- 
bennan's  Bank,  at  Warran,  Pennsylvania,  against  a  citizen  of  New  York*  The  suit  was 
on  a  note  given  by  the  defendant  to  the  plaintiff  to  be  paid  <*in  the  oflice  notes  of  the 
Lumberman's  Bank  at  Warren."  Some  of  the  stockholders  of  the  Lumberman's  Bank 
at  Warren,  were  citizens  of  the  state  of  New  York.  The  defendant  appeared  to  the  ac- 
tion, by  counsel,  and  having  given  bond  with  surety  to  the  Court  of  Common  Pleas,  removed 
the  cause  to  the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Pennsyl- 
vania. A  motion  was  made  in  the  Circuit  Court  to  remand  the  cause  to  the  Court  of 
Common  Pleas  of  Warren  county,  the  Circuit  Court  having  no  jurisdiction  of  the  cause 
on  the  g^und  that  the  real  party  in  the  suit  was  the  Lumberman's  Bank  at  Warren, 
an  aggregate  oorpontion,  some  of  the  stockholdere  of  the  bank  being  citizens  of  the  state 
of  New  York.    It  was  held,  that  the  Circuit  Court  had  jurisdiction  of  the  case. 

The  decisions  of  the  Supreme  Court  have  been  uniform,  and  as  declared  at  the  present  term 
in  the  case  of  The  Commercial  and  Rail  Road  Bank  of  Vicksburg  w.  Slocomb  et  al.,  that 
the  Courts  of  the  United  States  cannot  exercise  jurisdiction  when  some  of  the  stockholders 
in  a  corporation  established  in  one  state  are  citizens  of  another  state^  of  which  the  party 
sued  by  the  corporation  is  a  citizen. 

A  note  to  be  paid  **  in  the  office  notes  of  a  bank,"  is  not  negotiable,  by  the  usage  or  custom 
of  merchants.  Not  being  a  promissory  note  by  the  law  merchant,  the  statute  of  Anne, 
or  the  kindred  act  of  AsMmbly  of  Pennsylvania,  it  is  not  negotiable  by  endoFBement; 
and  not  being  under  seal,  it  is  not  assignable  by  the  act  of  AssemUy  of  Pennsylvania  on 
that  subject,  relating  to  bonds.  No  suit  could  be  brought  upon  it,  in  the  name  of  the 
endorser.  The  legal  interest  in  the  instrument  continues  in  the  person  in  whose  favour 
it  has  been  drawn,  whatever  equity  another  may  have  to  claim  the  sum  due  on  the  same ; 
and  he  only  is  the  party  to  a  suit  at  law  on  the  instrument 

ON  a  certificate  of  division  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania. 

On  the  6th  of  May,  1839,  a  writ  of  foreign  attachment  was  issued 
out  of  the  Court  of  Common  Pleas  of  Warren  county,  Pennsylvania, 
in  the  name  of  Guy  C.  Irvine,  for  the  use  of  the  Lumberman's  Bank 
at  Warren,  against  Nathaniel  A.  Lowry,  requiring  bail  in  eighty 
thousand  dollars.  The  action  was  founded  on  a  promissory  note,  in 
the  following  terms : 

« {853,000.  fFarretty  Pa^  Sept.  6,  '37. 

<^  Three  months  after  date  I  promise 'to  pay  to  the  order  of  Guy 
C.  Irvine,  Esq.  fifty-three  thousand  dollars,  in  office  notes  of  the 
Lumberman's  Bank  at  Warren,  and  payable  at  their  banking  house 
in  Warren.  N.  A.  Lowry." 

Endorsed  on  side,  **  Guy  C.  Irvikb." 

The  sheriff  of  Warren  county  attached  certain  real  estate  in  the 
county ;  and  also  returned  that  he  had  attached  the  goods  and  chat- 
tels of  Nathaniel  A.  Lowry,  in  the  hands  of  certain  persons  named 
in  the  return.    Among  the  garnishees  was  Guy  C.  Irvine. 
2b2 
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On  the  24th  of  October,  1839,  Nathaniel  A.  Lowry,  the  defendant, 
presented  a  petition  to  the  Court  of  Common  Pleas  of  Warren  county, 
stating  that  he  was  at  the  commencement  of  the  action,  and  at  the 
time  of  filing  the  petition,  a  resident  and  citizen  of  the  state  of  New 
York ;  and  that  Guy  C.  Irvine,  the  plaintiff  in  the  suit,  is,  and  was 
at  the  commencement  of  the  suit,  a  citizen  of  the  state  of  Pennsyl- 
vania; and  asking  the  Court  to  accept  the  security  offered  for  enter- 
ing his  appearance  in  the  Circuit  Court  of  the  United  States,  and  in 
all  things  complying  with  the  acts  of  Congress  in  such  cases  made 
and  provided ;  he  prayed  the  Court  to  proceed  no  further  in  the 
cause,  and  to  allow  the  removal  of  the  cause  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Pennsylvania. 

The  Court  of  Common  Pleas  granted  leave  for  the  removal  of  the 
cause  to  the  Circuit  Court ;  and  the  defendant  gave  a  bond  with 
security,  for  the  entry  of  the  cause  in  the  Circuit  Court 

On  the  same  day  on  which  the  petition  of  Nathaniel  A.  Lowry 
was  presented  to  the  Court  of  Common  Pleas  of  Warren  county, 
the  affidavits  of  Robert  Falconer,  President  of  the  Lumberman's 
Bank  at  Warren,  and  of  Walter  W.  Hodges,  were  filed. 

The  affidavit  of  Mr.  Falconer  stated,  that  at  the  date  of  the  note 
on  which  the  action  was  founded,  be  was  President  of  the  bank,  and 
the  note  was  received  from  the  defendant  at  the  time  it  bears  date, 
as  a  security  for  his  previous  indebtedness  to  the  institution ;  and 
that  Guy  C.  Irvine  had  not  then,  or  at  any  time  since,  any  interest 
in  the  said  note,  except  as  guarantor  for  the  payment  of  the  same, 
and  the  solvency  and  sufficiency  of  the  drawer  of  the  note. 

The  affidavit  of  Mr.  Hodges  stated,  that  William  Hall,  Vine 
Elderken,  Brown  and  Buckland,  Starkweather  and  Brown,  and 
sundry  other  persons,  were  stockholders  in  the  Lumberman's  Bank 
at  Warren ;  and  at  the  time  of  the  institution  of  the  suit  were  citi- 
zens of  the  state  of  New  York,  residing  in  that  state. 

The  case  being  in  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  at  the  November  sessions  of  the 
Court,  Mr.  Biddle,  for  the  plaintiff,  moved  to  remand  the  cause  to  the 
Court  of  Common  Pleas  of  Warren  county,  for  want  of  jurisdiction. 

On  the  hearing  of  this  motion  before  the  Circuit  Court,  Mr.  M^Cand- 
less,  the  counsel  for  the  Lumberman's  Bank  at  Warren,  produced 
to  the  Court  an  act  of  the  Assembly  of  Pennsylvania,  passed  the 
28th  of  February,  1834,  for  chartering  the  bank;  also  an  act  of 
Assembly  of  Pennsylvania,  of  21st  March,  1813,  entitled,  An  act 
to  recharter  certain  Banks :  and  it  was  admitted  that  the  bank  com- 
menced the  business  of  banking  at  Warren,  in  Pennsylvania,  having 
been  organized  under  the  act  of  1824.  The  counsel  for  the  bank 
also  produced  the  note  on  which  the  suit  had  been  brought. 

The  counsel  for  the  bank  stated,  and  the  defendant's  counsel 
admitted,  tnat  this  suit  was  founded  on  the  note. 

<<  Whereupon,  it  appearing  to  the  Court  that  this  suit  is  founded 
on  the  note  aforesaid,  dated  6th  Sept.,  1837 ;  that  Guy  C.  Irvine 
was,  at  the  date  of  the  institution  of  this  suit,  a  citizen  of  Pennsyi- 
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▼ania,  and  that  N.  A.  Lowry  was,  at  the  same  date,  a  citizen  of  the 
state  of  New  York;  that  said  bank  was  erected,  and  duly  organized 
at  Warren,  in  Pennsylvania,  under  the  act  of  February  28th,  1834, 
aforesaid ;  and  that  six  persons  mentioned  in  the  record,  and  sundry 
other  stockholders  thereof,  were,  at  the  date  of  said  suit,  citizens  of 
the  state  of  New  York ;  and  due  consideration  being  had  of  the 
premises,  the  Court  are  divided  in  opinion;  one  of  the  judges 
thereof,  being  of  opinion  that  this  Court  has  no  jurisdiction  of  the 
case ;  that  the  rule,  granted  as  aforesaid,  be  made  absolute ;  and  the 
record  of  this  suit  remanded  to  the  Court  of  Conmion  Pleas  of  the 
county  of  Warren.  The  other  judge  being  of  opinion  that  the 
Court  has  jurisdiction  of  the  case;  and  that  the  rule  granted  as  afore- 
said be  denied." 

The  judges  of  the  Circuit  Court  certified  this  division  of  opinion 
to  the  Supreme  Court  of  the  United  States. 

The  case  was  argued  by  Mr.  M^Candless,  for  the  plaintiff;  and  by 
Mr.  Marvin,  for  the  defendant. 

Mr.  M'Candless  contended,  that  Guy  C.  Irvine  is  a  mere  nominal 
party  in  the  suit,  except  as  guarantor  of  the  sufficiency  of  Lowry, 
the  defendant  He  is  one  of  the  garnishees  in  the  attachment ;  and 
he  is  a  competent  witness  in  the  cause,  under  the  decisions  of  the 
Courts  of  Pennsylvania.  The  nominal  plaintiff,  who  assigns  an 
obligation,  is  a  competent  witness  in  an  action  against  the  obligor; 
9  Serg.  and  Raw.  Rep.  20.  2  Brown's  Rep.  171.  The  Courts  of 
Pennsylvania,  even  after  suit  brought,  allow  a  party  on  the  record 
to  assign  the  action,  depositing  with  the  clerk  enough  to  cover  the 
costs  of  the  suit    3  Binney's  Rep.  306. 

The  reason  of  this  rule  is,  that  in  Pennsylvania  there  are  no 
Courts  of  Chancery ;  and  the  assignee  of  a  chose  in  action,  is  there- 
fore compelled  to  bring  his  suit  in  the  name  of  the  assignor.  So 
also  a  bankrupt,  who  has  obtained  his  certificate,  and  released  his 
claim  to  the  surplus  of  his  estate,  may  be  a  witness.  4  Dall.  137. 
2  Dall.  172.  Cited  also,  7  Serg.  and  Raw.  Rep.  116.  3  Rawle's 
Rep.  407.     1  Peters'  C.  C.  R.  308. 

This  Court  have  decided  the  question  now  depending  before  it. 
In  Brown  vs.  Strode,  5  Cranch,  903,  it  was  held,  that  the  Courts  of  the 
United  States  have  jurisdiction  in  a  case  between  citizens  of  the 
same,  when  the  plaintifis  are  only  nominal,  for  the  use  of  an  alien. 

Who  is  the  real  party  in  this  cause?  It  is  not  Guy  C.  Irvine,  but 
the  Lumberman's  Bank,  at  Warren.  This  Court  have  said  they 
would  look  at  the  real  parties  in  the  cause.  In  Wormley  vs.  Worm- 
ley,*  8  Wheat  421,  Mr.  Justice  Story  says,  "This  Court  will  not 
suffer  its  jurisdiction  to  be  ousted  by  the  mere  joinder,  or  non- 
joinder of  formal  parties."  The  converse  of  the  proposition  is 
equally  true. 

It  has  been  incontestably  shown,  1.  That  Guy  C.  Irvine  is  not  a 
party,  or  if  a  party,  is  only  nominal.    2.  That  the  Lumberman's 
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Bank  is  the  real  party.    3.  That  this  Court  will  look  at  the  real 
parties,  for  the  purpose  of  entertaining  or  excluding  jurisdiction. 

This  is  the  case  of  a  corporation  aggregate,  part  of  whose 
stockholders  live  iu  the  same  state  as  the  defendant 

This  Court  has  decided  that  a  corporation  aggregate  cannot  be  a 
citizen,  and  cannot  litigate  in  the  Courts  of  the  United  States ;  unless 
in  consequence  of  the  characters  of  the  individuals  who  compose  a 
body  politic.  Hope  Insurance  Company  vs,  Boardman,  5  Cranch, 
57.  Bank  of  the  United  States  vs.  Deveaux,  5  Cranch,  61. 
Breithaupt  t;^.  The  Bank  of  Georgia,  1  Peters,  238.  Paine's  C. 
C.  R.  410.  Corporation  of  New  Orleans  vs.  Winter,  1  Wheat  91. 
1  Wash.  C.  C.  R.  146.  Bank  of  Augusta  vs.  Ekrle,  13  Peters,  519. 
1  Kent's  Com.  324 — 326.  3  Cranch,  267.  Commercial  and  Rail 
Road  Bank  of  Vicksburg  vs.  Slocomb  et  al.,  decided  at  this  tenn. 

Another  question  arises  in  this  case. 

This  was  a  foreign  attachment ;  a  proceeding  in  rem.  Do  the 
provisions  of  the  Judiciary  Act  extend  to  any  actions  but  those  in 
personam?     1  Story's  Laws,  n.  1.  57. 

The  act  of  Congress  gives  jurisdiction  to  the  Courts  of  the  United 
States,  in  cases  where  <'  the  defendant  is  an  inhabitant,  or  when  he 
shall  be  found  in  the  district  at  the  time  of  serving  the  process." 
Lowry  was  not  an  inhabitant  of  the  Western  District  of  Pennsyl- 
vania ;  nor  found  there  at  the  time  of  serving  the  writ  He  was  at 
the  time  the  writ  issued,  and  afterwards,  residing  in  the  state  of 
New  York. 

What  is  the  object  of  the  foreign  attachment  ?  It  is  a  proceed- 
ing against  the  lands  or  goods  of  a  defendant,  to  compel  his  appear- 
ance. Can  a  party  plaintiff  compel  the  appearance  of  a  defendant 
in  the  Circuit  Court,  by  issuing  a  foreign  attachment  It  has  been 
decided  that  this  cannot  be  done.  2  Dall.  369.  Sergeant  on  At- 
tachments, 42. 

If  a  Circuit  Court  of  the  United  States  cannot  have  jurisdiction 
originally,  can  it  have  by  the  removal  of  a  cause  from  a  state  Court 

It  was  not  intended  by  the  twelfth  section  of  the  Judiciary  Act 
of  1789,  to  extend  the  jurisdiction  of  the  Courts  of  the  United  States 
over  causes  brought  before  them  on  removal,  beyond  the  limits  pre- 
scribed to  them  originally.  Conklin's  Treatise,  78.  No  suit  can 
be  removed  to  the  national  Court,  which  might  not,  by  the  Constitu- 
tion, have  been  originally  commenced  in  those  Courts. 

As  to  the  construction  of  the  note  on  which  the  action  was 
brought,  the  counsel  cited,  1  Peters,  489.  3  Chitty  on  Commercial 
and  Maritime  Law,  107. 

Mr.  Marvin,  for  the  defendant 

The  question  raised  in  this  case  has  never  yet  been  decided. 
Four  questions  have  been  presented  in  the  argument  for  the  plain- 
tiff; but  one  only  is  depending.  Has  the  Circuit  of  the  Western 
District  of  Pennsylvania  jurisdiction  of  the  cause  ? 

Is  the  Lumberman's  Bank^  at  Warren^  the  plaintiff  in  the  cause. 
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or  is  Guy  C.  Irvine  the  plaintiff?  On  the  decision  of  this  point,  the 
case  must  be  decided.  Guy  C.  Irvine  is  a  citizen  of  Pennsylvania, 
and  Nathaniel  A.  Lowry  is  a  citizen  and  resident  of  the  state  of 
New  York ;  and  those  are  the  parties  on  the  record.  This  brings 
the  case  within  the  provisions  of  the  Constitution  of  the  United 
States. 

But,  it  is  said,  the  Court  will  go  beyond  the  parties  named  in  the 
suit,  and  inquire  who  is  beneficially  interested.  That  it  is  not  the 
party  to  the  record,  which  will  give  or  exclude  jurisdiction ;  but  the 
party  really  interested,  and  he  only  is  in  the  contemplation  of  the 
act  of  Congress.  In  this  case,  it  is  said,  the  action  is  brought  for 
the  bank,  because  this  is  so  stated  on  the  record.  But  the  act  of 
Congress  looks  only  to  the  parties  on  the  record. 

Pennsylvania  is  the  only  state  in  the  Union  in  which  actions  in 
this  form  are  brought.  In  New  York,  no  such  form  of  proceeding 
is  known.  Would  the  Court  in  a  case  brought  here  from  New 
York,  and  standing  on  the  record  between  parties  subject  to  the 
jurisdiction  of  the  Court,  inquire  who  are  the  persons  really  in- 
terested in  the  controversy  ? 

Was  it  necessary  in  this  case  to  state  for  whose  use  the  action 
was  brought ;  and  if  it  was,  could  issue  be  taken  upon  it  ?  If  this 
could  be,  a  collateral  issue  would  be  raised ;  the  regular  inquiry  in 
the  cause  would  not  be  pursued.  In  all  other  states,  the  Courts 
will  take  care  that  the  party  really  interested  has  the  money  which 
may  be  recovered.  This  will  be  done  by  the  equitable  powers  of 
the  Courts. 

The  legal  party  in  the  suit  is  Guy  C.  Irvine;  and  the  Circuit  Court, 
on  its  law  side,  will  look  only  to  the  legal  party.  The  note  is  not 
assignable  by  endorsement,  for  it  is  not  a  negotiable  instrument. 
It  is  not  given  for  the  payment  of  money,  but  for  the  office  notes 
of  the  Lumberman's  Bank.  It  is  not,  therefore,  within  the  statutes 
which  make  promissory  notes  negotiable. 

It  is  said,  that  Guy  C.  Irvine  is  not  a  party  in  this  cause,  because 
he  may  be  a  witness.  But  if  he  can  be  a  witness,  which  is  denied, 
it  does  not  follow  that  he  is  not  a  party.  Does  the  jurisdiction  of 
the'  Court  of  the  United  States  depend  on  the  legislature,  or  on  the 
decisions  of  the  Courts  of  the  states  ?  In  many  of  the  states  a 
party  is  a  witness  to  an  account ;  and  according  to  the  rule  now  set 
up,  this  would  deprive  the  Courts  of  the  United  States  of  jurisdic- 
tion in  a  case  between  citizens  of  different  states,  when  an  account 
was  the  subject  of  contestation. 

The  cases  cited  by  the  counsel  for  the  plaintiff,  go  on  the  principle 
that  the  party  has  no  interest  in  the  cause,  the  costs  having  been 
paid,  and  his  interest  assigned.  But  in  all  these  cases,  he  still  con- 
tinues the  plaintiff  in  the  cause.  The  law  is  not,  however,  as 
stated  by  the  plaintiff's  counsel.  It  has  been  decided  by  this  Court, 
that  a  party  who  is  a  plaintiff  in  a  cause,  cannot,  by  an  assignment 
of  the  action,  and  the  payment  of  the  costs,  become  a  witness;  and 
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the  decision  of  the  Circait  Court  of  Pennsylvania  has  been  solemnly 
overruled.    Scott  vs.  Lloyd,  12  Peters,  151. 

The  case  cited  from  8  Wheat.  Wormley  vs,  Wormley,  was  a  case 
in  equity.  And  it  rested  on  its  special  circumstances.  The  case 
cited  from  5  Cranch,  303,  was  one  in  which  the  bond  sued  upon  was 
taken  officially,  for  the  use  of  creditors;  the  bond  had  been  given  to 
a  public  officer,  for  the  use  of  creditors.  This  was,  no  doubt,  averred 
in  the  declaration.  The  real  character  of  the  parties  was  thus  ap- 
parent on  the  record.    The  real  party  was  the  creditor. 

As  to  the  removal  of  the  cause  to  the  Circuit  Court,  it  being  a 
foreign  attachment,  the  counsel  for  the  defendant  contended  that 
there  is  no  limitation  imposed  in  the  Constitution.  The  act  of  Con- 
gress protects  suits  by  parties  not  citizens  of  the  same  state,  or  found 
in  the  state  in  which  the  action,  of  whatever  kind  it  may  be,  shall 
be  brought.  Act  of  Congress  of  1789,  section  twelve.  Conklin's 
Treatise,  78,  79.  Suits  cannot  be  removed  which  are  not  within 
the  constitutional  provision. 

The  affidavits  made  in  the  Court  of  Common  Pleas  of  Warren 
county,  were  improperly  admitted  by  that  Court,  and  should  not  be 
regarded  here ;  nothing  in  the  case  can  be  tried  by  affidavits  of 
this  character. 

Mr.  Justice  Baldwin  delivered  the  opinion  of  the  Court. 

This  suit  was  instituted  in  the  Court  of  Common  Pleas  of  Warren 
county,  Pennsylvania,  whence  it  was  removed  to  tKe  Circuit  Court 
for  the  western  district  of  that  state,  pursuant  to  the  provisions  of  the 
Judiciary  Act  of  1789,  section  twelve;  and  comes  before  this  Court 
on  a  certificate  of  division  of  opinion  between  the  judges  of  that 
Court,  on  a  motion  to  remand  the  cause  for  want  of  jurisdiction. 

Irvine,  in  whose  name  the  suit  is  brought,  is  a  citizen  of  Pennsyl- 
vania; the  Lumberman's  Bank  of  Warren  is  a  corporation  chartered 
by  a  law  of  that  state,  and  located  at  Warren;  part  of  the  stock- 
holders are  citizens  of  New  York,  of  which  state  the  defendant  is 
also  a  citizen.  The  suit  is  brought  upon  a  paper,  of  which  the  fol- 
lowing is  a  copy : 

«  «53,000.  fVarreUj  Pa.y  6  September,  '37. 

"  Three  months  after  date,  I  promise  to  pay  to  the  order  of  Guy 
C.  Irvine,  Esq.,  fifty-three  thousand  dollars,  in  the  office  notes  of  the 
Lumberman's  Bank  at  Warren,  and  payable  at  their  banking  house 
in  Warren,  Pa."  N.  A.  Lowar." 

Endorsed  on  side, "  Gut  C.  Irvine." 

The  suit  was  commenced  by  the  process  of  foreign  attachment, 
agreeably  to  the  law  of  Pennsylvania;  the  property  of  the  defendant 
was  attached  according  to  its  provisions :  whereupon  he  appeared, 
and,  by  his  counsel,  moved  for  the  removal  of  the  cause ;  and  having 
complied  with  the  requisitions  of  the  Judiciary  Act,  the  cause  was 
ordered  to  be  removed  to  the  Circuit  Court. 
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B7  thus  approving  and  submitting  to  the  process  of  attachment, 
the  defendant  waived  any  privilege  to  which  he  was  entitled  by  the 
section  of  the  Judiciary  Act,  as  held  by  this  Court  in  Toland  vs. 
Sprague,  12  Peters,  330,  331 :  so  that  on  his  appearance  and  entry 
of  bail,  the  attachment  was  dissolved,  and  the  cause  will  thenceforth 
proceed,  as  if  it  had  commenced  by  the  ordinary  process  of  the 
Court,  served  on  the  defendant  within  the  district  The  commence- 
ment of  the  action  in  the  Common  Pleas,  by  attachment,  being  ex- 
pressly provided  for  in  the  twelfth  section  of  the  Judiciary  Act ;  it 
must  be  considered,  when  removed  into  the  Circuit  Court,  as  an 
original  one. 

This  brings  us  to  the  question  raised  in  the  argument  of  the  plain- 
tiff's counsel,  whether  that  Court  can  exercise  any  jurisdiction  over 
the  case,  on  the  ground  that  the  defendant,  and  some  of  the  stod^- 
holders  of  the  bank,  are  citizens  of  New  York ;  which  would  be  a 
fatal  objection  to  the  jurisdiction,  if  the  corporation  is  to  be  considered 
as  the  plaintiff  and  sole  party  in  interest.  On  this  subject,  the  deci- 
sions of  the  Court  have  been  uniform,  and,  as  declared  in  the  present 
term,  in  the  Vicksburg  Bank  vs.  Slocomb,  have  settled  this  point  deci- 
sively;  nothing  then  remains  but  to  ascertain  from  the  record,  as  cer- 
tified,-whether  the  bank  is  the  real  plaintiff;  for  if  they  are  not,  then 
as  Irvine  is  admitted  to  be  a  citizen  of  Pennsylvania,  and  Lowry 
of  New  York,  the  jurisdiction  is  undoubted. 

The  paper  on  which  the  suit  is  brought,  is  not  negotiable  by  the 
usage  or  custom  of  merchants ;  it  is  payable  to  order ;  the  promise  is 
to  pay  so  many  dollars,  but  not  to  pay  any  certain  sum  of  money ; 
it  is  a  promise  to  pay  the  amount  ^<  in  the  office  notes  of  the  Lumber- 
man's Bank  at  Warren,''  which  are  not  money,  and  at  most  a  chattel. 
Not  being  a  promissory  note,  either  by  the  law  merchant,  the  statute 
of  Anne,  or  the  kindred  act  of  Assembly  of  Pennsylvania,  it  is  not 
negotiable  by  endorsement ;  and  not  being  under  seal,  it  is  not  as- 
signable by  the  act  of  Assembly  on  that  subject  relating  to  bonds. 
The  bank,  therefore,  cannot  sue  in  their  own  name,  in  virtue  of  the 
endorsement  of  Irvine  in  blank ;  nor  could  they  so  sue  if  it  was  spe- 
cially endorsed  to  them ;  because  the  legal  right  of  action  would 
stiU  remain  in  Irvine,  though  the  equitable  interest  in  the  thing  pro- 
mised may  have  passed  to  the  bank.  This  case,  however,  is  not  of 
that  description ;  the  only  evidence  of  any  transfer  of  the  contents  of 
the  note  is  the  blank  endorsement  of  Irvine,  and  the  affidavit  of  the 
President  of  the  bank ;  in  the  latter  of  which  it  is  stated,  that  the  note 
was  received  by  the  bank  from  the  defendant,  at  the  time  it  bears 
date,  as  a  security  for  his  previous  indebtedness  thereto ;  and  that 
Irvine  had  not  then  or  since  any  interest  in  said  note,  except  as  a 
guarantor  for  its  payment,  and  the  solvency  and  sufficiency  of  the 
drawer. 

In  referring  to  the  affidavit,  we  are  not  to  be  understood  that 
whatever  may  be  its  contents,  they  would  influence  our  deci- 
sion ;  yet,  assuming  the  case  to  be  as  there  stated,  the  legal  right 
of  action  is  in  Irvine ;  the  paper  is  not  the  evidence  of  an  original 


Digitized  by 


Google 


300  SUPREME  COURT. 

[Irviiie  ct.  Lowiy.] 

debt,  contracted  by  a  discount  thereof;  or  its  reception  as  payment 
of  a  pre-existing  debt  due  the  bank :  it  is  only  a  collateral  security, 
by  adding  the  name  of  Irvine  as  endorser.  Standing  as  such  to  the 
bank,  their  rights  are  derivative  through  him ;  and  as  the  endorsement  i 
passes  only  an  equity,  the  legal  interest  is  in  him ;  he  is  the  real  ' 
plaintiff  in  a  Court  of  Law,  in  which  legal  rights  alone  can  be  recog- 
nised. This  consideration  points  to  the  true  line  of  discrimination 
between  this  and  the  case  of  Brown  vs.  Strode,  5  Cranch,  303 ;  which 
was  a  suit  against  an  executor  on  his  administration  bond,  given  to 
the  justices  of  the  peace  of  the  county  where  the  testator  died,  and 
who  were  citizens  of  the  state  of  Virginia,  as  well  as  the  defendant. 
The  jurisdiction  of  the  Circuit  Court  was  sustained,  on  the  ground  that 
though  the  plaintifis  and  defendants  were  citizens  of  the  same  state,  the 
former  were  mere  nominal  parties,  without  any  interest  or  responsibi- 
lity;  and  made  by  the  law  of  Virginia, the  mere  instruments  or  conduits 
through  whom  the  legal  right  of  the  real  plaintiff  could  be  asserted ; 
as  such  their  names  must  be  used,  for  the  bond  must  be  given  to 
them  in  their  official  capacity :  but  as  the  person  to  whom  the  debt 
was  due  was  a  British  subject,  he  was  properly  considered  as  the 
only  party  plaintiff  in  the  action.  Whatever  right  of  action  existed 
in  virtue  of  the  bond,  passed  by  the  operation  of  the  law  of  Virginia 
directly  to  the  person  for  whose  benefit  it  was  given,  through  the 
conduit  appointed  for  that  purpose.  For  such,  and  kindred  cases, 
the  person  or  officer  thus  selected  by  the  law  as  its  agent,  is 
not  a  party  to  the  suit;  and  no  transfer  of  the  bond  or  other  secu- 
rity to  the  person  intrusted  is  necessary  to  invest  him  with  a 
complete  legal  interest  or  right  of  action :  but  cases  of  this  descrip- 
tion cannot  be  applied  to  actions  like  the  present,  in  which  the  inte- 
rest and  responsibility  of  the  parties  to  the  paper  depends  on  their 
contract;  and  the  law  neither  dissolves  or  transfers  any  legal  right  of 
action  on  or  to  the  party  who  accepts  it  as  security  for  payment  of  a 
pre-existing  debt. 

We  are  therefore  of  opinion  that  the  Circuit  Court  has  jurisdiction 
of  the  case,  and  direct  that  it  be  so  certified. 

This  cause  came  on  to  be  heard  on  the  tratiscript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Pennsylvania,  and  on  the  point  and  question  on  which  the  judges 
of  the  said  Circuit  Court  were  opposed  in  opinion,  and  which  was 
certified  to  this  Court  for  its  opinion,  agreeably  to  the  act  of  Con- 
gress in  such  cases  made  and  provided,  and  was  argued  by  coun- 
sel. On  consideration  whereof,  it  is  the  opinion  of  this  Court  that 
the  said  Circuit  Court  has  jurisdiction  of  the  case.  Whereupon  it 
is  ordered  and  adjudged  that  it  be  so  certified  to  the  said  Circuit 
Court  accordingly. 
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The  United  States,  Plaintiff  in  error,  vs.  JAcbB  Knight,  i**'  *^ 
Benjamin  Knight,  Isaac  Knight,  and  Edward  Knight,  De-    go?  ^j 

FENDANTS   IN   ERROR.  I  I4p  301 

1150    28gi 
lip  3U1| 

Action  on  a  bond  ghren  to  the  United  States  for  the  liberty  of  the  jail  yard  in  Portland,  in  |  wt  OTlJ 
the  state  of  Maine.  The  condition  of  the  bond  vn»j  that  J.  K.  and  B.  K.  **  shonld  con- 
tinue true  prisoners  in  the  custody  of  the  jailer,  within  the  limits  of  the  jail  yard."  It 
was  agreed  by  the  counsel  for  the  plaintiff  and  defendants,  that  J.  K.  and  B.  K.  had 
remained  within  ''the  limits  of  the  jail  yard,"  as  established  under  the  laws  of  1787,  of 
Massachusetts,  then  prevailing  in  Maine ;  the  limits  of  the  jail  yard  having  in  October, 
1798,  been  extended  over  the  whole  county;  but  had  not  remained  within  the  limits 
established  on  the  29th  May,  1787,  and  existing  when  the  act  of  Congress  was  passed, 
4th  January,  1800,  authorizing  persons  under  process  from  the  United  States  to  have  ''the 
jail  limitB,"  as  established  by  the  laws  of  the  state.  Held,  that  the  act  of  Congress  of 
19th  May,  1828,  gives  the  debtors  imprisoned  under  executions  iirom  the  Courts  of  the 
United  States,  at  Uie  suit  of  the  United  States,  the  privilege  of  jail  limits  in  the  several 
states,  as  they  were  fixed  by  the  laws  of  the  several  states  at  the  date  of  that  act 

Whatever  might  be  the  liability  of  the  officer  who  took  the  bond  from  the  defendants,  if 
the  jail  limits  continued  to  be  such  as  were  established  under  the  law  of  Massachusette 
of  1787 ;  the  bond  not  having  been  taken  under  that  law,  and  the  condition  bmng  differ- 
ent iVom  the  requirements  of  those  regulations ;  the  parties  to  the  bond,  the  suit  being  upon 
the  bond,  are  bound  for  nothing  whatsoever,  but  what  is  contained  in  the  condition ; 
whether  it  be  or  be  not  conformable  with  the  law. 

The  statute  of  May  19th,  1828,  entitled,  "An  Act  further  to  regulate  Processes  in  the 
Courto  of  the  United  States,*'  which  proposes  only  to  regulate  the  mode  of  proceeding 
in  civil  suits,  does  not  divest  the  public  of  any  right,  does  not  violate  any  principle  of 
public  poli<rf ,  but  on  the  contrary  makes  provision,  in  accordance  with  the  policy  which 
the  government  has  indicated,  by  many  acta  of  previous  legisladon,  to  conform  to  state 
laws,  in  giving  to  persons  imprisoned  under  their  execution  the  privilege  of  jail  Umits, 
embracing  executions  at  the  sait  of  the  United  States. 

The  cases  Wayman  t».  Southard,  1  Wheat  10 ;  and  Beers  w.  Houghton,  9  Peters,  832, 
cited,  and  affirmed. 

IN  error  to  the  Circuit  Court  of  the  United  States  tor  the  District 
of  Maine. 

The  United  States,  in  IBdS,  instituted  an  action  of  debt  against 
the  defendants  in  error,  oti  a  bond  executed  by  them  on  the  30th 
day  of  January,  1838,  for  the  sum  of  seventeen  thousand  four  hun- 
dred and  ninety-four  dollars  and  four  cents ;  the  condition  of  which 
was  as  follows : 

<<The  condition  of  the  above  written  obligation  is  such,  that  whereas 
the  said  Jacob  and  Benjamin  Knight  have  been  and  now  are  impri- 
soned in  the  prison  at  Portland,  in  the  said  Maine  district,  by  virtue 
of  an  execution  issued  against  them  on  a  judgment  obtained  against 
them  by  the  said  United  States,  at  the  District  Court  of  the  United 
States  for  Maine  district,  which  was  begun  and  holden  at  Portland, 
within  and  for  the  district  of  Maine,  on  the  first  Tuesday  of  Decem- 
ber, A.  D.  1837,  for  the  sum  of  eight  thousand  four  hundred  and 
sixty-two  dollars  and  thirty-six  cents,  principal, 'and  one  hundred 
and  sixty-one  dollars  and  seventy-nine  cents  for  interest  theieon>  to 
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the  19th  day  of  December,  aforesaid,  and  costs  of  suit  taxed  at 
twenty-four  dollars  and  forty-seven  cents,  and  also  for  all  legal  in- 
terest that  may  accrue  on  said  sum  of  eight  thousand  four  hundred 
and  sixty-two  dollars  and  thirty-six  cents,  from  the  said  19th  De- 
cember, until  said  judgment  shall  be  fully  discharged  and  satisfied, 
with  one  hundred  cents  more,  for  one  writ  of  execution,  and  the 
officer's  fees  and  charges  for  commitment,  taxed  at  ninety-seven 
dollars  and  forty  cents. 

**  Now,  if  the  said  Jacob  Knight,  and  Benjamin  Knight,  from  the 
time  of  executing  this  bond,  shall  continue  true  prisoners,  in  the 
custody  of  the  jailer,  within  the  limits  of  the  jail  yard,  until  they 
shall  be  lawfully  discharged,  and  shall  not  depart  without  the  exte- 
rior bounds  of  said  jail  yard,  until  lawfully  discharged  from  said 
imprisonment^  according  to  the  laws  of  the  United  States  in  such 
cases  made  and  provided,  and  commit  no  manner  of  escape,  then 
the  said  obligation  to  be  void ;  otherwise  to  remain  in  full  force." 

In  this  case  the  parties  in  the  Circuit  Court  agreed  to  the  follow- 
ing statement  of  facts :  '<  On  the  30th  day  of  January,  last  past,  Jacob 
and  Benjamin  Knight  were  committed  to  the  jail  in  the  city  of 
Tortland,  on  an  execution  issued  on  a  judgment  in  favour  of  the  said 
United  States,  against  said  Jacob  and  Benjamin;  whereupon  the 
said  Jacob  and  Benjamin,  as  principals,  and  Isaac  and  Edward 
Knight  as  sureties,  gave  the  bond  declared  on  in  this  suit;  that 
said  Jacob  and  Benjamin  continued  to  remain  within  the  limits  of 
the  town  of  Portland,  exclusive  of  the  islands,  and  did  not  depart 
therefrom  up  to  the  time  of  the  commencement  of  this  suit,  nor  have 
they  since  departed  therefrom;  btit  neither  the  said  Jacob  nor  Ben- 
jamin, from  the  time  of  the  execution  of  said  bond,  nor  afterwards, 
at  any  time,  lodged  in  the  night  time  within  the  walls  of  said  jail, 
but  remained  at  large  within  the  limits  of  said  town  of  Portland, 
exclusive  of  the  islands  belonging  to  the  same,  both  day  and  nighL 

^  If,  upon  the  foregoing  facts,  the  Court  are  of  opinion  that  the  con- 
dition of  said  bond  has  been  broken  by  the  said  Jacob  and  Benja- 
min, and  that  they  have  made  an  escape,  then  the  Court  are  to 
render  judgment,  to  be  entered  as  of  said  October  term,  and  as  on 
verdict  rendered  for  the  said  United  States ;  and  if  the  Court  shall 
be  of  opinion  that  the  obligation  of  the  bond  has  not  been  broken, 
then  judgment  to  be  rendered,  in  manner  aforesaid,  for  the  said 
defendants." 

And  each  party  reserves  to  themselves  the  right  to  a  writ  of  error, 
to  reverse  any  such  judgment,  as  may,  as  aforesaid,  be  rendered  by- 
said  Court  in  the  case. 

The  justices  of  the  peace  of  the  county  of  Cumberland,  on  the 
29th  May,  1787,  established  the  '' proper  boundaries  of  the  jail  yard 
in  the  county,  to  be :  beginning  at  the  bottom  of  Love  lane,  at  low- 
water  mark ;  thence  up  said  lane,  including  the  houses  on  each  side 
thereof  to  the  northerly  side  of  Back  street ;  thence  down  said  Back 
street,  including  the  houses  on  both  sides  thereof,  to  King  street ;  from 
thence  down  said  King  street,  including  the  bouses  on  both  sides 
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thereof,  to  low-water  mark ;  thence  by  low-water  mark  to  the  first 
bounds,  including  all  the  ground  and  buildings  within  the  aforesaid 
limits." 

Afterwards,  on  the  16th  of  October,  1798,  the  limits  of  the  jail 
yard  were  extended  to  ^  the  town  of  Portland,  exclusive  of  the 
islands:"  and  on  the  10th  of  September,  the  judges  of  the  Court  of 
Sessions  ordered,  <<that  the  bounds  of  the  jail  yard  be  extended 
over  the  whole  county,  and  to  the  exterior  limits  thereof:  which 
are  hereby  fixed  and  established  as  the  bounds  of  the  jail  yard  for 
the  said  county  of  Cumberland." 

At  the  October  sessions  of  the  Circuit  Court,  judgment,  on  the 
facts  agreed,  was  given,  that  ^  the  obligation  of  the  bond  was  not 
broken ;"  and  the  United  States  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Gilpin,  Attorney  General  of  the 
United  States,  for  the  plaintiff  in  error ;  and  by  Mr.  Evans,  for  the 
defendants.  \ 

Mr.  Gilpin,  for  the  United  States,  submitted  to  the  Court  that  the 
obligation  of  the  bond  given  by  the  defendants  to  the  United  States 
was  broken : 

1.  Because  they  were  only  entitled,  pursuant  to  the  act  of  Con- 
gress of  6th  January,  1800,  to  the  like  privileges  of  the  yards  or 
limits  of  the  said  jail,  as  persons  confined  on  process  from  the 
Courts  of  Maine  were  entitled  to  at  the  time  that  act  was  passed. 
1  Story's  Laws  U.  S.  715. 

2.  Because  the  privileges  of  persons  confined  on  process  from 
the  Courts  of  Maine  at  the  time  that  act  was  passed,  did  not  extend 
to  the  privilege  of  being  outside  of  the  walls  of  the  jail  during  the 
night  time. 

Mr.  Gilpin  continued : 

The  conditions  of  the  bond  which  the  defendants  gave  to  the 
United  States  were:  1.  That  Jacob  and  Benjamin  Knight  should 
continue  true  prisoners  in  the  custody  of  the  jailor,  within  the  limits 
of  the  jail  yard,  until  they  should  be  lawfully  discnarged.  2.  That 
they  should  not  depart  without  the  exterior  limits  of  the  jail  yard, 
until  lawfully  discharged  from  imprisonment  according  to  the  laws 
of  the  United  States :  and,  3.  That  they  should  commit  no  manner 
of  escape.  A  violation  of  either  of  these  conditions,  by  Jacob  or 
Benjamin  Knight,  entitled  the  United  States  to  a  judgment  for  the 
penalty  of  the  bond.  The  facts  are,  that  although  neither  of  them 
did  depart  beyond  the  limits  of  the  town  of  Portland  exclusive  of  the 
islands,  which  constituted  the  boundaries  of  the  jail  yard,  yet  neither 
of  them  did  at  any  time  lodge  at  night  within  the  walls  of  the  jail,  but 
both  went  at  large  within  the  boundaries  during  the  night  as  well 
as  the  day.  The  Circuit  Court  adjudged  that  tbjs  was  no  breach  oi 
either  of  the  conditions  of  the  bond. 

The  correctness  of  this  judgment  depends  upon  the  meaning  ol 
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<<true  imprisonment/'  and  an  <' escape''  therefrom.  A  true  impri- 
sonment, under  an  execution  from  the  Courts  of  the  United  States, 
is  that  which  the  laws  of  the  United  States  prescribe,  and  an  act  of 
the  prisoner,  before  his  discharge,  at  variance  therewith,  is  an  escape. 
The  United  States,  not  having  jails  in  the  states  for  the  custody  of 
their  prisoners,  recommended  to  the  state  legislatures,  on  the  23d 
September,  1789,  (1  Story's  Laws,  70,)  to  make  it  "  the  duty  of  the 
Keepers  of  their  jails,  to  receive  and  safe  keep  therein,  all  prisoners 
committed  under  the  authority  of  the  United  States,"  until  lawfully 
discharged ;  and  to  subject  them  to  the  same  penalties  as  in  the  case 
of  prisoners  committed  under  the  state  laws.  To  this  recommenda- 
tion Massachusetts,  of  which  Maine  then  constituted  a  part,  acceded 
on  the  26th  February,  1790,  (1  Laws  of  Massachusetts,  487  ;)  thus 
requiring  all  prisoners  committed  under  the  laws  of  the  United 
States,  to  be  <^  received  and  safely  kept"  in  the  jails  of  Massachu- 
setts. On  the  5th  May,  1792,  (I  Story's  Laws,  246,)  Congress  ex- 
tended, for  a  limited  period,  to  persons  so  imprisoned,  <<  like  privi- 
leges of  the  yards  or  limits  of  the  jails,"  as  persons  confined  for 
debt  under  judgments  of  the  state  Courts ;  but  subject  also  to  <<  the 
like  regulations  and  restrictions."  These  privileges  they  renewed, 
also  for  Umited  periods,  in  1794  and  1796,  (1  Story's  Laws,  340. 
441 ;)  and  finally  made  them  permanent  by  the  act  of  6th  January, 
1800.  1  Story's  Laws,  715.  Since  then,  and  previous  to  the  pre- 
sent suit,  they  have  passed  no  additional  act  upon  the  subject.  The 
law,  therefore,  in  regard  to  the  imprisonment  of  debtors  of  the  United 
States  is,  that  they  are  to  have  the  same  privileges,  and  be  subject 
to  the  same  restrictions,  while  in  jail,  as  debtors  under  process  from 
the  state  Courts  had  or  were  subject  to,  on  the  6th  January,  180O ; 
that  then,  and  only  then,  are  they  <^  truly  imprisoned ;"  and  that  the 
jailor  is  subject  to  the  penalties  attendant  on  their  <<  escape,"  if  he 
allows  them  any  other  privileges,  or  r^axes  any  of  those  restric- 
tions. 

What,  then,  were  the  privileges  and  restrictions  of  an  imprisoned 
debtor  in  Massachusetts  in  1800  ?  They  were,  as  declared  in  the 
act  of  21st  February,  1785,  (1  Laws  of  Massachusetts,  221,)  that  he 
might  have  <^a  chamber  and  lodging  in  any  of  the  houses  or  apart- 
ments belonging  to  the  prison,  and  liberty  of  the  yard  within  the 
day  time."  These  were  the  privileges  of  the  debtors,  and  the  re- 
strictions upon  them :  to  lodge  in  any  apartment  belonging  to  the 
jail,  and  to  be  at  large  within  the  limits  of  the  yard  in  the  day  time. 
To  lodge  elsewhere,  or  to  be  set  at  large  even  within  the  limits  of 
the  yard  during  the  night,  was  not  a  <<  true  imprisonment ;"  but 
clearly  amounted  to  ^'  an  escape."  The  words  of  the  law  seem  too 
plain  to  permit  a  doubt  as  to  this  construction ;  but  if  there  be  any, 
it  is  removed  by  the  judicial  decisions  of  the  Courts  of  Massachu- 
setts. The  rule  laid  down  in  the  case  of  M^Eeen  vs.  Delancey,  5 
Cranch,  32,  that  the  construction  given  by  the  State  Courts  to  state 
statutes  is  to  be  adopted,  has  been  always  upheld  by  this  Court. 
Applied  to  the  present  case,  it  is  conclusive.    A  series  of  decisions 
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npon  this  statute  has  established,  as  an  absolate  restriction  on  the 
privileges  of  an  imprisoned  debtor,  that  he  must  lodge  in  an  apart- 
ment  belong  to  the  jail ;  and  that  he  must  not  be  absent  from  such 
lodging,  or  outside  of  the  jail,  at  night;  it  has  established,  that  a 
violation  of  this  restriction  is  '<  an  escape.''  Bartlett  vs.  Willis,  3 
Mass.  Rep.  105*  Clapp  vs.  Cofran,  17  Mass.  Rep.  101.  Freeman 
vs.  Davis,  7  Mass.  Rep.  201.  Burroughs  vs.  Lowder,  8  Mass.  Rep. 
379.  Trull  vs.  Wilson,  9  Mass.  Rep.  154. 

It  is  thus  apparent,  that  under  the  laws  of  Massachusetts  an  im- 
prisoned debtor  who  should  lodge  outside  of  the  jail,  or  be  absent 
therefrom  at  night,  would  not  <<  remain  a  true  prisoner,"  but  would 
<<  commit  an  escape :''  and  as  the  acts  of  Congress  of  1789  and  1800, 
while  they  extend  the  same  privileges,  also  impose  the  same  restric- 
tions on  debtors  imprisoned  on  process  from  the  Courts  of  the  United 
States ;  it  follows  that  Jacob  and  Benjamin  Knight  did  not  ^remain 
true  prisoners,"  but  that  their  acts  amount  to  the  commission  of 
^  an  escape."  Consequently,  the  condition  of  the  bond  of  the  de- 
fendants has  been  broken,  and  the  judgment  of  the  Court  below  is 
erroneous. 

Mr.  Evans,  for  the  defendants  in  error,  contended  that  the  condi* 
tion  of  the  bond  in  suit  had  not  been  broken : 

**  I.  Because  the  act  of  Congress  of  6th  January,  1800,  gives  to  per- 
sons imprisoned  on  execution,  at  the  suit  of  the  United  States,  the 
same  privileges  and  liberty  of  jail  limits  as  the  laws  of  the  states, 
at  the  time  of  such  imprisonment,  allow  to  persons  confined  on  pro- 
cesses issuing  from  the  state  Courts ;  and  by  the  laws  of  Maine,  in 
force  at  the  date  of  the  bond  in  suit,  it  was  not  required  of  persons 
entitled  to  the  jail  limits,  to  remain  within  the  walls  of  the  jail  in  the 
night  time. 

<<2.  Because,  by  the  act  of  Congress  of  1828,  ch  68,  the  same  pro- 
ceedings on  writs  of  execution,  issuing  from  Courts  of  the  United 
States,  are  required,  as  were  then  used  in  the  state  Courts :  and  by 
the  laws  of  Maine,  then  in  force,  proceedings  on  processes  issuing 
from  the  state  Courts,  did  not  require  debtors,  who  were  entitled  to 
the  jail  limits,  to  remain  within  the  walls  of  the  prison  at  night. 

<<  The  bond  was  given  stipulating  that  the  debtors  to  the  United 
States,  Jacob  Knight  and  Benjamin  Knight,  should  continue  within 
the  limits  of  the  jail  yard  until  they  should  be  lawfully  discharged : 
and  the  agreed  facts  state,  that  <<  they  continued  to  remain  within 
the  limits  of  the  town  of  Portland,  exclusive  of  the  islands,  and  did 
not  depart  therefrom,  up  to  the  time  of  the  commencement  of  the 
suit." 

It  is  said,  that  they  had  not  continued  within  **  the  limits"  which 
were  established  when  Congress  passed  the  act  of  23d  September, 
1789,  those  limits  having  been  established  under  the  laws  of  Massa- 
chusetts, prevailing  in  Maine,  authorizing  the  use  of  her  jails  by 
the  United  States,  on  the  27th  of  May,  1787.  It  is  admitted,  the 
defendants  continued,  from  the  time  of  the  execution  of  the  bond, 
2  c2  39 
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within  the  jail  limits  established  under  the  laws  of  Maine,  before  the 
bond  was  given,  and  in  force  up  to  the  period  at  which  this  suit 
was  instituted. 

What  laws  relative  to  jail  limits  are  in  force  in  the  state  of 
Maine  ?  The  United  States  do  not  deny,  that  if  the  laws  now  in 
force  apply  to  the  case  of  the  defendants,  they  are  not  liable  on  the 
bond. 

When  the  state  of  Maine  came  into  the  Union,  all  the  laws  of 
Massachusetts,  which  had  before  been  in  force,  were  repealed.  The 
act  of  the  legislature  of  Massachusetts,  authorizing  the  use  of  her 
jails  by  the  United  States,  of  26th  February,  1790,  did  not  exisL 
No  laws  but  those  of  Maine,  since  she  became  a  state,  give  to  the 
United  States  the  right  to  confine  her  debtors  in  the  jails  of  that 
state.  Such  persons  can  only  be  confined  in  the  jails  of  Maine, 
according  to  the  laws  of  Maine. 

It  is  submitted  to  the  Court,  that  the  acts  of  Congress  of  23d  Sep- 
tember, 1789,  (1  Story's  Laws  of  the  United  States,  70;)  of  5th  May, 
1792,  (2  Story's  Laws,  246,)  and  the  acts  of  1794, 1796,  and  180O, 
adopted,  prospectively,  the  legislation  of  the  states  as  they  might 
from  time  to  time  regulate  the  jail  yards.  This  is  the  plain  stipula- 
tion of  the  laws.  The  legislatures  of  the  states  stood  on  a  kind  of 
contract.  If  you  will  grant  to  the  United  States  the  use  of  your 
jails,  persons  who  may  be  confined  at  the  instance  of  the  United 
States  shall  be  subject  to  the  regulations  of  the  states. 

The  construction  of  the  acts  of  Congress  which  is  claimed  by  the 
United  States,  would  place  citizens  of  the  United  States,  when  sued 
in  the  state  Courts,  in  a  different  situation  from  that  in  which  they 
would  be  when  under  execution  by  process  from  the  Courts  of  the 
United  States.  This  would  produce  discord  and  dissatisfaction ; 
complaints  would  be  justly  urged  against  the  laws  of  the  United 
States  as  oppressive.  The  purpose  of  the  law  was  to  produce  har- 
mony. The  fair  and  liberal  construction  of  the  legislation  of  Con^ 
gress  on  this  subject  is,  that  persons  confined  at  the  suit  of  the 
United  States,  shall  have  the  same  regulations  applied  to  them  as 
are  in  force  in  relation  to  persons  imprisoned  under  process  from 
the  Courts  of  the  states  of  the  Union. 

The  acts  of  Congress  relating  to  process  in  the  Courts  of.  the 
United  States,  declare  that  the  forms  of  process  shall  be  the  same 
as  the  forms  *^now"  used  in  the  states.  Such  has  been  the  construc- 
tion of  the  process  ^cts.  But  in  the  act  of  1789,  relative  to  im- 
prisonment, and  in  the  subsequent  acts  of  Congress,  there  is  no  such 
term  as  '<  now."  The  cases  which  have  been  cited  by  the  Attorney 
General,  as  to  the  process  acts,  have,  therefore,  no  application  to  the 
imprisonment  acts. 

It  has  been  questioned  whether  Congress  have  the  power,  consti- 
tutionally, to  adopt,  prospectively,  the  legislation  of  states.  This  is 
uo  longer  a  question — so  far  as  the  action  of  Congress  can  give  a 
construction  to  the  Constitution — ^Congress  have  prospectively 
adopted  the  state  practice  in  actions  in  the  Circuit  Courts. 
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In  regulating  the  militia,  Congress  have  adopted,  prospectively, 
the  state  regulations,  and  have  consented  to  the  discipline  of  the 
rnilitia  being  under  and  in  conformity  with  state  laws.  Exemption 
from  militia  duty  is  determined  by  the  state  rules. 

There  is  no  case  in  which  it  has  been  decided  that  the  powers  of 
the  legislation  of  the  United  States  are  not  prospective.  In  the  case 
of  the  United  States  vs,  Noah,  sheriff,  &c.,  it  was  decided,  that  a 
<<  sheriff  of  a  Court  under  the  act  of  Congress  of  January  6th,  1800, 
is  bound  to  take  a  bond  for  the  limits  as  provided  by  the  state  laws, 
from  a  prisoner  confined  in  process  from  the  Courts  of  the  United 
States;  and  false  imprisonment  would  lie  on  his  refusal."  Paine's  C. 
C.R.  368.  It  was  also  decided  in  the  same  case,  that  "process''  in  the 
act  includes  executions  as  well  as  mesne  process:  and  that  a  bond  for 
the  limits,  taken  by  the  sheriff  from  a  prisoner  under  process  from  the 
*  •  Courts  of  the  United  States,  has  in  all  respects  the  same  incidents, 
i  and  the  like  legal  effect  with  a  bond  taken  under  the  state  laws. 

The  act  of  the  legislature  of  New  York,  making  it  the  duty  of 
the  sheriffs  of  counties  to  receive  prisoners  committed  under  pro- 
cess from  the  Courts  of  the  United  States,  was  passed  in  1801,  and 
this  act  gave  the  sheriffs  of  the  state,  authority  to  take  bonds  for  the 
limits.  The  act  of  Congress  authorizing  the  confinement  of  the 
prisoners  under  process  of  the  United  States,  was  passed  on  the 
6th  January,  1800.  This  case  fully  decides  the  adoption  of  the 
prospective  or  future  legislation  of  the  states,  in  such  matters.  This 
decision  has  never  been  questioned. 

The  bond  sued  upon  in  the  case  before  the  Court,  was  not  taken 
under  the  Massachusetts  law  of  1789.  The  condition  of  the  bond 
is  that  the  persons  shall  continue  true  prisoners  within  the  limits  of 
the  jail  yard.  What  is  the  provision  in  the  law  of  Massachusetts  ? 
Not  that  prisoners  should  have  liberty  of  the  jail  yard  within  the 
prison.  The  law  of  1789  was,  that  the  person  should  continue 
within  the  limits  of  the  prison.  This  is  not  the  jail  yard.  This 
will  be  found  fully  explained  in  3  Mass.  Rep.  98. 

The  construction  which  the  Court  will  give  to  this  bond  will  be 
strict.  The  action  is  against  the  sureties,  and  they  are  entitled  to 
all  the  benefits  of  such  a  construction.    Cited  9  Wheat  680. 

The  act  of  Congress  of  19th  May,  1828,  ch.  68,  provides,  that 
writs  of  execution  and  proceedings  shall  be  such*as  the  laws  of  the 
state  shall  determine.  Proceedings  are  to  be  according  to  the  pro- 
visions of  the  state  laws.  It  has  been  decided  in  Beers  vs.  Hough- 
ton, 9  Peters,  329,  that  proceedings  comprehend  all  the  acts  after 
execution.  In  that  case  a  discharge  by  the  state  law  of  Ohio  dis- 
charged the  bail. 

If  the  interpretation  of  <<  proceedings"  is  not  such  as  is  contended 
for,  no  power  exists  to  extend  the  privileges  of  the  jail  limits  as  re- 
gulated by  the  state  laws.  If  the  acts  of  Congress  on  this  subject 
are  not  prospective  in  the  new  states,  no  authority  of  this  kind 
exists. 

It  is  submitted,  that  the  act  of  Congress  of  1828,  extends  to  all 
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suits  by  the  United  States.  The  provision  is  as  to  all  process  issu^ 
ing  from  the  Courts  of  the  United  States ;  no  distinction  exists  as  to 
suits  by  the  United  Statea 

There  was  a  case  decided  in  Massachusetts,  where  a  party  con- 
fined at  the  suit  of  the  United  States;  had  the  benefit  of  the  poor 
debtor's  act;  an  act  passed  after  the  act  of  1789. 

Mr.  Gilpin,  Attorney  General,  in  reply, 

The  positions  attempted  to  be  established  on  the  part  of  the 
plaintiff's  in  error,  were  these :  that  if  Jacob  and  Benjamin  Knight  had 
not  <<  remained  true  prisoners,''  or  bad  committed  what  amounted 
to  *'an  escape,"  in  contemplation  of  the  laws  of  the  UnitecT  States,  the 
condition  of  the  bond  was  broken,  an4  the  judgment  of  the  Circuit 
Court  was  erroneous ;  that  the  law  of  the  United  States  ascertain- 
ing these  points,  was  the  act  of  6th  January,  1800,  (1  Story's  Laws, 
715,)  which  gave  the  privileges  and  adopted  the  restrictions  in  re- 
gard to  imprisoned  debtors,  which  then  existed  under  the  state 
laws ;  and  that  these  state  laws  made  it  <^  an  escape,"  if  the  debtor 
lodged  at  night  elsewhere  than  in  an  apartment  belonging  to  the 
jail,  or  had  remained  outside  of  the  jail  at  night ;  which  it  was  ad- 
mitted Jacob  and  Benjamin  Knight  had  done. 

It  is  contended  on  the  part  of  tfie  defendants  in  error,  that  even  if 
the  acts  of  Jacob  and  Benjamin  Knight,  did  amount  to  an  escape 
under  the  state  laws  thus  relied  on,  yet  that  the  bond  now  sued 
upon,  was  not  taken  in  conformity  with  those  laws ;  that  its  condi- 
tion, instead  of  being  in  the  words  of  the  statute  of  Massachusetts, 
is  simply  that  the  parties  shall  not  depart  without  the  exterior 
bounds  of  the  jail  yard,  which  they  have  not  done;  and  that, 
therefore,  the  condition  has  not  been  broken,  though  they  were 
not  within  the  prison  walls  at  night  To  this  it  is  replied,  that,  even 
supposing  the  words  of  the  statute  not  to  have  been  sufficiently  fol- 
lowed, in  setting  forth,  in  the  bond,  the  particular  condition  referred 
to,  yet  this  objection  is  met  by  the  last  clause,  which  provides  in 
general  terms,  that  the  parties  shall  ^< commit  no  manner  of  escape." 
The  acts  of  the  parties  do  clearly  constitute  ^'an  escape"  under  the 
statute  in  question,  and  amount  to  a  breach  of  that  condition,  so  as 
to  render  them  liable  to  the  penalty,  even  if  they  were  not  so  in 
regard  to  the  other  conditions. 

It  is  also  contended,  that  even  if  the  j>rivileges  of  an  imprisoned 
debtor  depend  on  the  act  of  6th  January,  1800,  yet  that  the  con- 
struction which  limits  them  to  such  as  were  allowed  by  the  state 
laws,  in  force  at  that  time,  is  incorrect.  To  this  it  is  replied,  that 
the  words  of  the  act  distinctly  adopt  the  regulations  of  the  states 
existing  at  the  time  of  its  passage,  and  no  others ;  that  it  could 
never  be  the  intention  of  Congress,  if  it  were  within  their  constitu- 
tional power,  to  sanction  prospective  legislation  over  which  they 
exercised  no  control ;  and  that,  by  repeated  decisions  of  this  Court, 
it  has  been'held  that  in  adopting  state  laws  of  this  character,  those 
only  are  included  which  are  actually  in  existence  at  the  time.  Way- 
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man  vs.  Southard,  10  Wheat.  41.    United  States  Bank  vs.  Halstea 
10  Wheat.  59.    Beers  vs.  Houghton,  9  Peters,  361.    Wilcox  vs. 
Hunt,  13  Peters,  378.    Anonymous,  Peters*  C.  C.  Rep.  1. 

But  the  principal  ground  taken  on  behalf  of  the  defendants  in 
error  is,  that  the  privileges  of  imprisoned  debtors,  at  the  time  this 
suit  was  brought,  did  not  depend  on  the  act  of  Congress  of  6th  Janu- 
ary, 1800,  but  on  the  act  of  19th  May,  1828;  (4  Story's  Laws,  2221,) 
which  declared  that  "  writs  of  execution  and  other  final  process  in 
the  Courts  of  the  United  States,  and  the  proceedings  thereon,  should 
be  the  same  as  were  then  used  in  the  state  Courts.''  To  this  it  is 
answered,  that  the  act  referred  to  does  not  apply  to  suits  in  which 
the  United  States  are  plaintiffs;  and  that  if  it  did,  the  << proceedings'' 
therein  mentioned  do  not  embrace  the  privileges  of  the  jail  Umits, 
as  then  used  in  the  states. 

It  is  a  settled  rule,  that  in  general  statutes  which  regulate  the 
recovery  of  debts,  the  government  is  not  boimd  unless  they  are 
made  applicable  to  it  in  express  terms,  or  by  necessary  implication. 
This  is  no  invidious  prerogative  right,  but  a  rule  founded  on  well 
ascertained  public  policy,  necessary  to  protect  the  public  interests 
against  the  negligence  of  public  officers ;  and  specially  to  guard  the 
public  revenue.  It  is  a  rule  adopted  in  many  if  not  all  the  states  of 
this  Union,  and  probably  in  most  other  countries,  as  well  as  in  the 
United  States;  and  it  has  been  sanctioned  by  repeated  judicial  deci- 
sions. United  States  vs.  Wilson,  8  Wheat.  256.  United  States  vs. 
Hoare,  2  Mason,  314.  United  States  vs.  Greene,  4  Mason,  433. 
United  States  t;^.  Hewes,  (lately  decided  by  Judge  Hopkinson  in  the 
District  Court  of  Pennsylvania.)  Staughton  vs.  Baker,  4  Mass.  Rep. 
528.  People  vs.  Rossiter,  4'  Cowen,  143.  Corn  vs.  Baldwin,  1 
Watts,  54.     King  vs.  Allen,  15  East,  340. 

The  act  of  19th  May,  1828,  is  certainly  not  applicable,  by  its  terms, 
to  suits  to  which  the  United  States  are  parties;  and  the  whole  course 
of  legislation  by  Congress,  in  regard  to  public  debtors,  refutes  any 
implication  that  they  could  intend  so  to  apply  it  They  have  from 
the  earliest  period  specially  legislated  in  regard  to  the  debtors  of  the 
United  States,  and  the  remedies  against  them;  although  general  laws, 
independent  of  these,  were  at  the  same  time  in  existence  and  full 
force,  to  regulate  the  proceedings  in  all  suits  between  individuals. 
They  adopted  their  own  system  in  regard  to  their  own  debtors ; 
they  have  from  time  to  time  altered  and  amended  that  system,  with- 
out reference  to  private  suits.  On  the  same  day,  the  6th  June,  1798, 
we  find  two  acts  of  Congress  passed  "  for  the  relief  of  persons  impri- 
soned for  debt ;"  the  one  applicable  to  private  suits,  the  other  to 
those  brought  by  the  United  States.  1  Story's  Laws,  506.  By  the 
act  of  2d  March,  1799,  (1  Story's  Laws,  630,)  special  and  exclusive 
privileges  are  given  for  recovering  the  amount  of  unpaid  revenue 
bonds,  in  suits  brought  by  the  United  States.  On  the  6th  January, 
1800,  the  general  provisions  of  an  act  for  relieving  imprisoned  debt- 
ors, are  made  applicable  to  those  <<  imprisoned  at  the  suit  of  the 
United  States,"  by  express  terms.    1  Story's  Laws,  715.    On  the 
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3d  Marcb^  1817,  we  have  an  act  of  a  similar  character,  limited  by 
its  terms  to  persons  indebted  to  the  United  States.  3  Story's  Laws, 
1652.  On  the  15th  May,  1820,  on  the  3d  March,  1825,  and  on  the 
2d  March,  1831,  (3  Story's  Laws,  1791, 1997;  4  Story's  Laws,  2236,) 
we  find  acts  of  Congress  legislating  specially  in  regard  to  public 
debtors;  which  show  conclusively  that  they  were  not  embraced 
within  the  general  provisions  for  the  recovery  of  debts  due  from  one 
individual  to  another.  It  has  been  clearly  the  intention  of  Congress 
to  keep  under  their  own  control  the  course  of  proceeding  against 
public  debtors ;  they  never  intended  to  blend  this  with  the  general 
regulations  they  might  establish  in  regard  to  private  suits ;  much 
less  can  it  be  conceived  that  they  intended  that  persons  indebted,  or 
in  default  to  the  treasury  of  the  United  States ;  in  relation  to  whom 
they  had  passed  so  many  special  laws ;  should  be  entitled  to  every 
privilege  which  the  laws  of  each  different  state  might  deem  it  just 
to  extend  to  a  private  and  individual  debtor. 

Supposing,  however,  that  the  act  of  19th  May,  1828,  is  to  be  con- 
strued as  embracing,  by  implication,  suits  in  which  the  United  States 
are  plaintifiis ;  yet  it  is  submitted  that  the  privileges  of  the  jail  limits, 
which  are  given  to  an  imprisoned  debtor,  are  not  '^  proceedings  on 
a  writ  of  execution  or  other  final  process,"  within  the  meaning  of 
that  act. 

The  language  of  the  act  itself  is  clear.  It  is  confined  to  "pro- 
ceedings on  an  execution."  The  privileges  of  the  jail  limits,  are  in 
no  sense  such.  Proceedings  on  an  execution  are  something  done 
by  virtue  thereof;  something  which  the  writ  has  directed  to  be  done; 
something  that  "  proceeds"  between  the  time  that  the  writ  issues 
and  is  returned.  The  term,  says  Chief  Justice  Marshall,  <<  denotes 
progressive  action ;"  it  relates  "  to  the  conduct  of  the  officer  while 
in  possession  of  the  execution ;"  it  "  prescribes  his  conduct  in  exe- 
cuting the  process."  Wayman  vs.  Southard,  10  Wheat.  28.  31,  32. 
"The  form  of  the  writ,"  says  Judge  Thompson,  "contains,  substan- 
tially, what  is  to  be  done  under  it ;"  it  is  the  "  duty  of  the  officer  to 
execute  the  process  according  to  its  commands."  United  States  Bank 
vs.  Halstead,  10  Wheat.  57.  64.  These  proceedings  include,  in  the 
language  of  Judge  Story,  "the  conduct  of  the  officer  in  the  service  of 
the  process,  and  the  exemption  of  the  defendant  from  arrest."  Beers 
vs.  Houghton,  9  Peters,  362.  368.  Such,  clearly,  is  the  meaning  of 
"  proceedings  on  an  execution ;"  obedience  to  the  commands  of  the 
writ ;  progressive  acts  done  by  the  officer  of  the  Court  in  pursuance 
of  its  requirement ;  his  return  that  he  has  done  so :  these  are  the 
proceedings  on  the  writ,  and  they  are  complete  when  the  marshal 
has  so  returned  it ;  the  writ  itself  has  then  become  a  part  of  the 
records  of  the  Court,  and  no  further  proceeding  on  it  can  take  place. 
The  defendants  have  been  committed,  as  the  writ  directed ;  the  pri- 
vileges to  which  they  may  be  entitled  are  independent  of  that  pro- 
cess ;  they  form  no  part  of  the  conduct  of  the  marshal ;  he  has 
nothing  to  do  with  them :  bow  then  can  they  be  regarded  as  a  por 
tion  of  his  proceedings  ? 
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Such,  too,  appears  to  be  the  evident  meaning  of  the  acts  of  Con- 
gress, or  there  has  been  a  system  of  parallel  legislation  equally  in- 
advertent and  unnecessary.  The  object  of  the  act  of  the  19th  May, 
1628,  is,  by  its  title,  <<  to  regulate  processes ;"  and  it  relates  to  the 
^  proceedings  on  final  process.''  Now  if  these  words  include  withia 
them  the  privileges  of  jail  limits  given  by  the  state  laws  to  an  im- 
prisoned debtor,  then  were  the  acts  of  Congress  of  SOth  May,  1794, 
(1  Story's  Laws,  340,)  of  28th  May,  1796,  (1  Story's  Laws,  441,) 
and  of  6th  January,  1800,  (1  Story's  Laws,  715,)  totally  useless ; 
since  at  the  time  each  of  these  laws  was  passed,  the  former  act  <<  to 
regulate  processes,"  passed  on  the  8th  May,  1792,  (1  Story's  Laws, 
251  y)  was  in  full  force ;  and  embraced  the  <'  proceedings  on  final  pro- 
cess," in  language  even  more  full  than  that  of  the  act  of  19th  May, 
1828.  Is  it  conceivable  that  if  Congress  considered  the  words  of  the 
act  of  8th  May,  1792,  which  direct  that  <<the  modes  of  proceeding 
in  suits  shall  be  the  same  as  were  then  used  iu  the  state  Courts,"  as 
embracing  the  privileges  of  the  jail  limits,  to  which  a  debtor  was 
entitled  by  the  state  laws;  they  would  have  passed  the  acts  of  1794, 
1796,  and  1800,  for  the  express  purpose  of  conferring  those  privi- 
leges ?  Again :  the  titles  of  the  acts  show  conclusively  that  their 
objects  were  different.  The  acts  of  8th  May,  1792,  and  19th  May, 
1828,  are  stated  tabe  acts  for  the  regulation  of  processes;  those  of 
1794,  1796,  and  1800,  are  stated  to  be  for  the  relief  of  imprisoned 
debtors,  and  they  clearly  arise  out  of  the  resolution  of  Congress,  of 
23d  September,  1789,  (1  Story's  Laws,  70,)  which  placed  the  pri- 
soners of  the  United  States  in  state  jails ;  and  were  intended  to  put 
them  on  the  same  footing,  with  respect  to  the  mode  of  imprisonment, 
as  other  debtors  then  were. 

The  same  distinction  may,  it  is  thought,  be  traced  in  the  decisions 
of  this  Court  upon  the  language  of  these  acts.  When  its  opinions 
are  attentively  examined,  it  will  not  be  found  that  it  has  ever  consi- 
dered the  privileges  of  the  jail  limits,  given  by  the  act  of  6th  Ja- 
nuary, 1800,  as  embraced  in  the  process  acts.  In  the  case  of  Ran- 
dolph vs.  Donaldson,  9  Cranch,  85,  the  custody  of  a  prisoner,  after  his 
commitment,  was  held  to  be  a  matter  with  which  the  marshal  had 
nothing  to  do ;  although  the  act  of  24th  September,  1739,  directs  that 
officer  to  execute  all  process,  and  consequently  devolves  upon  him 
every  act  which  can  be  regarded  as  a  proceeding  thereon.  In  the 
case  of  Wayman  vs.  Southard,  10  Wheaton,  20,  the  whole  scope  of 
the  opinion  refers  to  the  conduct  of  the  marshal  while  the  writ  is  in  his 
hands,  as  constituting  his  <<  proceedings  on  the  execution."  It  speaks, 
in  express  terms,  of  the  act  of  1800,  as  that  which  authorizes  the 
marshal  to  allow  the  benefit  of  prison  rules,  to  those  who  are  in 
custody  under  process  issued  from  the  Courts  of  the  United  States, 
in  the  same  manner  as  to  persons  imprisoned  under  state  process ;  it 
refers  to  the  previous  temporary  laws  having  the  same  object  in 
view ;  and  it  alludes,  with  evident  doubt,  to  an  argument  deriving 
this  authority  from  the  process  act.  10  Wheaton,  35.  The  facts 
of  that  case  also  show  the  nature  of  the  proceedings;  they  were 
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the  correctness  of  the  marshal's  mode  of  sale  under  a  fieri  facias; 
the  correctness  of  the  retarn  made  by  him ;  the  question  whether 
or  not  he  had  obeyed  the  commands  of  the  writ  In  the  case  of  the 
Bank  of  the  United  States  vs.  Halstead,  10  Wfaeaton,  54,  a  similar 
question  was  involved ;  it  related  to  the  propriety  of  the  marshal's 
conduct^  and  whether  or  not  he  had  proceeded  correctly  in  his  mode 
of  executing  the  process.  The  case  of  Beers  vs.  Houghton,  9  Peters, 
356,  arose  expressly  on  the  mode  of  proceeding  by  the  marshal 
tmder  an  execution.  He  was  directed  by  the  writ  to  arrest  a  per- 
son ;  he  found  him  to  be  exempted  by  the  state  laws  from  arrest ; 
his  return  to  that  effect  was  held  to  be  proper;  his  proceedings  were 
strictly  proceedings  on  the  execution ;  the  person  he  was  ordered  to 
arrest  was,  in  point  of  fact,  legally  discharged  from  custody,  as  com- 
pletely as  if  he  had  paid  the  debt ;  and  the  marshal  so  mstde  his  re- 
turn. As  far  as  the  proceeding  on  the  execution  was  involved,  it 
was  in  no  respect  similar  to  the  privilege  of  the  jail  limits ;  the  latter 
is  a  mere  incident  to  the  custody  of  the  debtor,  whether  granted  or 
not,  the  proceedings  under  the  writ  go  on ;  it  does  appear  upon  the 
record ;  it  does  not  affect  in  any  way  the  discharge  or  satis&ction 
of  the  debt. 

It  thus  appears,  that  whether  we  take  the  words  and  plain  intent 
of  the  act  of  19th  May,  1828 ;  or  the  general  scope  of  legislation  by 
Congress,  in  regard  to  processes,  and  to  the  imprisonment  of  debtors ; 
or  the  course  of  judicial  decision,  as  applied  to  the  proceedings  of 
a  marshal  in  the  execution  of  final  process ;  the  provisions  of  that 
act  cannot  be  properly  considered  as  embracing  the  privilege  of  jail 
limits,  or  as  applicable  to  the  present  case.  That  case  must  depend 
on  the  provisions  of  the  act  of  6th  January,  1800 ;  which,  by  subject- 
ing the  defendants  to  the  laws  of  Massachusetts,  then  in  existence, 
deprives  them  of  the  privilege  to  which  they  would  have  been  enti« 
tied,  had  they  not  failed  to  comply  with  the  terms  prescribed  by  that 
law,  which  are  also  the  conditions  mentioned  in  the  bond. 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  Court 
This  case  came  before  us  upon  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States,  for  the  District  of  Maine. 

It  was  an  action  brought  upon  a  bond  given  to  the  United  States, 
in  the  year  1838,  for  the  liberties  of  the  jail  yard  in  Portland.  The 
general  issue  was  pleaded,  with  leave  to  give  special  matter  in  evi- 
dence. The  condition  of  the  bond,  after  reciting  that  Jacob  Knight 
and  Benjamin  Knight  have  been,  and  now  are,  imprisoned  in  the 
prison  at  Portland,  in  Maine  District,  by  virtue  of  an  execution 
issued  against  them,  on  a  judgment  obtained  against  them  by  the 
United  States,  at  the  District  Court  of  the  United  States,  for  the 
Maine  District,  &c.,  proceeds  as  follows :  ^  Now  if  the  said  Jacob 
Knight  and  Benjamin  Knight,  from  the  time  of  executing  this  bond, 
shall  continue  true  prisoners,  in  the  custody  of  the  jailor,  within  the 
limits  of  the  jail  yard,  until  they  shall  be  lawfully  discharged,  and 
shall  not  depart  without  the  exterior  bounds  of  said  jail  yard  until 
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lawfully  discharged  from  said  imprisonment,  according  to  the  laws 
of  the  United  States,  in  such  cases  made  and  provided,  and  commit 
no  manner  of  escape,  then  the  said  obligation  to  be  void ;  otherwise, 
to  remain  in  fall  force." 

The  parties  agreed  to  a  statement  of  facts,  as  follows :  ^<  On  the 
'  30th  of  January  last  past,  the  said  Jacob  and  Benjamin  were  com- 
mitted to  the  jail  in  the  city  of  Portland,  on  an  execution  issued  on 
a  judgment  in  favour  of  the  United  States,  against  said  Jacob  and 
Benjamin :  whereupon  the  said  Jacob  and  Benjamin,  as  principals, 
and  the  said  Isaac  and  Edward,  as  sureties,  gave  the  bond  declared 
on  in  this  suit;  that  Jacob  and  Benjamin  continued  to  remain 
within  the  limits  of  the  town  of  Portland,  exclusive  of  the  islands, 
and  did  not  depart  therefrom,  up  to  the  time  of  the  commencement 
of  this  suit,  nor  have  they  since  departed  therefrom ;  but  neither 
the  said  Jacob  nor  Benjamin,  from  the  time  of  the  execution  of  said 
bond,  nor  afterwards  at  any  time,  lodged  in  the  night  time  within 
die  walls  of  said  jail,  but  remained  at  large  within  the  limits  of  said 
town  of  Portland,  exclusive  of  the  islands  belonging  to  the  same^ 
both  day  and  night." 

Upon  this  agreed  state  of  fiicts,  the  Court  gave  judgment  for  the 
defendants :  to  reverse  which,  thia  writ  of  error  is  brought. 

It  appears  from  the  record,  that  at  a  Court  of  General  Sessions  of 
the  Peace,  for  the  county  of  Cumberland,  within  which  Portland  is 
situated,  held  in  the  year  1798,  the  limits  of  the  town  of  Portland, 
exclusive  of  the  islands,  were  fixed  and  determined,  as  the  bound- 
aries of  said  jail  yard ;  and  that  the  Court  of  Sessions  at  Portland, 
in  the  year  1822,  extended  the  bounds  of  the  jail  yard  over  the 
whole  county,  and  to  the  exterior  limits  thereof.  It  appears,  also, 
from  the  facts  agreed,  that  Jacob  and  Benjamin  Knight  continued 
to  remain  within  the  town  of  Portland,  exclusive  of  the  islands,  with- 
out ever  having  departed  therefrom ;  but  that  neither  of  them  lodged 
in  the  night  time  within  the  walls  of  the  jail,  but  went  at  large,  both 
day  and  night,  within  the  limits  of  the  town  of  Portland,  exclusive 
of  the  islands. 

Upon  this  state  of  facts,  it  has  been  contended  by  the  Attorney 
General,  that  the  imprisoned  debtors  were  guilty  of  an  escape ;  be* 
cause  they  were  not  within  the  walls  of  the  jail  in  the  night  time ; 
although  they  always  continued  both  day  and  night,  within  the 
limits  of  the  jail  yard.  It  is  said,  that  the  only  act  of  Congress  in 
force,  at  the  date  of  the  bond  in  question,  which  entitled  the  parties 
to  the  privileges  of  jail  yards  when  imprisoned  on  process  issued 
from  any  Court  of  the  United  States,  at  the  suit  of  the  United 
States,  was  the  act  of  the  4th  January,  1800;  which  enacts,  <<that 
persons  imprisoned  on  process  issued  from  any  Court  of  the  United 
States,  as  well  at  the  suit  of  the  United  States,  as  at  the  suit  of  any 
person  or  persons,  in  civil  actions,  shall  be  entitled  Xo  like  privileges 
of  the  jails,  or  limits  of  the  respective  jails,  as  persons  confined  in 
like  cases  on  process,  from  the  Courts  of  the  respective  states  are 
entitled  to,  ana  under  the  like  regulations  and  restrictions*"    That 

Vol.  XIV.— 2D  40 


Digitized  by 


Google 


314  SUPREME  COURT. 

*   ,  [Hm  United  8talni«t.Ku^] 

this  act  of  Congress  only  adopted  the  state  laws  then  in  force ;  that 
by  the  law  of  Massachusetts  (of  which  Maine  was  then  a  part,) 
then  in  force,  as  construed  by  her  Courts,  it  was  an  escape  for  a 
debtor,  having  the  liberty  of  the  y^Lfd,  to  be  without  the  walls  of 
the  prison  in  the  night  time;  although  he  was  within  the  limits  of 
the  yard.  It  is  certainly  true,  that  this  Court  has  construed  the  acts 
of  Congress  adopting  state  laws  in  relation  to  writs  and  processes, 
and  the  proceedings  thereon,  as  applying  to  the  state  laws  then  in 
force.  10  Wheat.  1. 51.  9  Peters,  331.  It  is  also  equally  clear,  that 
the  construction  of  the  laws  of  Massachusetts  then  in  force,  as  to  the 
debtor  being  without  the  walls  of  the  prison  during  the  night  time 
being  an  escape,  is  such  as  has  been  stated ;  the  decisions  cited  at 
the  bar  fully  show  it. 

Whilst,  however,  we  admit  these  premises,  we  cannot  yield  our 
assent  to  the  conclusions  drawn  from  them. 

If  it  were  even  conceded  that  the  act  of  Massachusetts  of  1784 
was  in  force  at  the  date  of  the  execution  of  the  bond  in  question ; 
although  it  would  subject  the  officer  to  liability,  yet  it  would  not 
have  affected  these  parties.  From  the  language  of  that  act,  a  per* 
son  imprisoned  for  debt,  was  allowed  to  have  a  chamber  and  lodg- 
ing in  any  of  the  houses,  or  apartments  belonging  to  the  prison,  and 
liberty  of  the  yard  within  the  day  time.  It  was  the  construction 
put  on  these  words,  which  made  it  necessary  for  the  debtor  to  be 
within  the  walls  of  the  prison  in  the  night  time.  In  the  bond  in 
question,  there  is  no  such  language.  Whilst,  therefore,  the  officer 
might  have  been  liable,  for  taking  from  the  debtor  a  bond,  not  in 
conformity  with  the  statute,  but  extending  to  him  a  greater  pri- 
vilege than  was  allowed  by  law ;  yet  hi  this  case,  the  suit  being  on 
the  bond,  the  parties  are  bound  for  nothing  whatsoever,  but  what 
is  contained  in  the  condition  of  the  bond,  whether  it  be  or  be  not 
conformable  with  the  law.  The  condition  of  this  bond  is  satisfied 
by  the  parties  not  departing  without  the  exterior  bounds  of  the  jail 
yard,  whether  they  are  within  the  prison  walls  in  the  night  time,  or 
not :  and  it  appears  from  the  agreed  case,  that  they  did  not  depart 
without  those  bounds ;  there  was  then  no  breach  of  the  condition 
of  the  bond. 

But  we  now  proceed  to  the  consideration  of  another  question  of 
very  great  practical  importance  in  the  Courts  of  the  United  States ; 
and  that  is,  whether  the  act  of  1828,  May  19th,  entitled  an ''  act  fur- 
ther to  regulate  processes,  in  the  Courts  of  the  United  States,''  has 
not  since  its  passage  regulated  the  right  of  imprisoned  debtors  to 
the  privilege  of  the  jail  liberties  ? 

The  third  section  of  that  act  is  in  the  following  words:  <<  And  be  it 
further  enacted,  that  writs  of  execution  and  other  final  process,  issued 
on  judgments  and  decrees  rendered  in  any  of  the  Courts  of  the 
United  States,  and  the  proceedings  thereupon,  shall  be  the  same,  ex- 
cept their  style,  in  each  state,  as  are  now  used  in  the  Courts  of  such 
state ;"  &c.,  with  a  proviso,  *^  that  it  shall  be  in  the  power  of  the 
Courts,  if  they  see  fit^  in  their  discretion,  by  rules  of  Court,  so  far 
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to  alter  final  process  in  said  Courts,  as  to  conform  the  same  to  any 
change  which  may  be  adopted  by  the  legislatures  of  the  respective 
states,  for  the  state  Courts/' 

It  is  first  objected,  that  whatsoever  may  be  the  construction  of 
this  section,  as  now  governing  executions  in  case  #f  other  parties, 
yet  it  does  not  embrace  those  issued  on  judgments  rendered  in 
favour  of  the  United  States ;  and  this  upon  the  ground  that  the 
United  States  are  never  to  be  considered  as  embraced  in  any 
statute,  unless  expressly  named. 

The  words  of  this  section  being,  <^  that  writs  of  execution  and 
other  final  process,  issued  on  judgments  and  decrees  rendered  in 
any  of  the  Courts  of  the  United  States ;"  it  is  obvious,  that  the 
language  is  sufficiently  comprehensive  to  embrace  them :  unless  they 
are  to  be  excluded,  by  a  construction  founded  upon  the  principle  just 
stated.  In  Bacon's  Abridgment,  title  Prerogative,  3 — 5,  it  is  said, 
that  the  general  rule  is,  that  where  an  act  of  Parliament  is  made 
for  the  public  good,  the  advancement  of  religion  and  justice,  and  to 
prevent  injury  and  wrong,  the  king  shall  be  bound  by  such  act, 
though  not  particularly  named  therein.  But  where  a  statute  is 
general,  and  thereby  any  prerogative,  right,  title,  or  interest,  is  di- 
vested, or  taken  from  the  king,  in  such  case  he  shall  not  be  bound ; 
unless  the  statute  is  made  by  express  words,  to  extend  to  him.  It 
is  a  settled  principle,  that  the  king  is  not,  ordinarily,  barred,  unless 
named  by  an  act  of  limitations.  The  principle  expressed  in  the 
maxim,  nullum  tempus  occurrit  regi,  rests  upon  the  ground,  that  no 
laches  shall  be  imputed  to  him.  The  doctrine,  that  the  government 
should  not,  unless  named,  be  bound  by  an  act  of  limitations,  is  in 
accordance  with  that  just  cited  from  Bacon,  because  if  bound,  it 
would  be  barred  of  a  right ;  and,  in  all  such  cases,  is  not  to  be  con- 
strued to  be  embraced  unless  named,  or  what  would  be  equivalent, 
unless  the  language  is  such  as  to  show  clearly  that  such  was  the 
intent  of  the  act.  The  same  principle  has  been  decided  in  New 
York,  Massachusetts,  Pennsylvania,  and  no  doubt,  in  other  states; 
and  all  upon  the  same  ground.  Not  upon  any  notion  of  prerogative ; 
for  even  in  England,  where  the  doctrine  is  stated  under  the  head 
of  prerogative,  this,  in  effect,  means  nothing  more  than  that  this  ex- 
ception is  made  from  the  statute,  for  the  public  good ;  and  the  king 
represents  the  nation.  The  real  ground  is  a  great  principle  of  public 
policy,  which  belongs  alike  to  all  governments,  that  the  public  in- 
terest should  not  be  prejudiced  by  the  negligence  of  public  officers, 
to  whose  care  they  are  confided.  Without  undertaking  to  lay 
down  any  general  rule  as  applicable  to  cases  of  this  kind,  we  feel 
satisfied,  that  when,  as  in  this  case,  a  statute  which  proposes  only  to 
regulate  the  mode  of  proceeding  in  suits,  does  not  divest  the  public 
of  any  right,  does  not  violate  any  principle  of  public  policy ;  but  on 
the  contrary,  makes  provisions  in  accordance  with  the  policy  which 
the  government  has  indicated  by  many  acts  of  previous  legislation, 
to  conform  to  state  laws,  in  giving  to  persons  imprisoned  under 
their  execution,  the  privilege  of  jail  limits  3  we  shall  best  carry  into 
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effect  the  legislative  intent,  by  construing,  the  executions  at  the 
suit  of  the  United  States,  to  be  embraced  within  the  act  of  1828. 

Having  come  to  this  conclusion,  it  only  remains  to  inquire 
whether  the  words  in  the  act  of  1828,  'Uhe  proceedings  thereupon," 
(that  is  on  exeflutions,)  embrace  as  a  part  of  those  proceedings,  the 
rights  of  an  imprisoned  debtor  to  have  the  privilege  of  the  jail 
limits  ?  Upon  this  question,  we  are  relieved  from  the  necessity  of 
argument,  by  the  decisions  of  this  Court. 

In  the  case  of  Wayman  vs.  Southard,  this  Court  was  expounding 
the  meaning  of  the  words,  <<  modes  of  proceeding,"  in  the  process 
act  of  1792;  and  the  question  was,  whether  these  words  included 
**  proceedings  on  executions."  They  decided,  that  they  did ;  but 
the  act  of  1828,  passed  after  the  decision  of  the  case  of  Wayman  vs. 
Southard,  adopted  the  very  terms,  <<  proceedings  on  executions," 
because  the  expression  is,  <<  proceedings  thereupon,"  referring  to 
executions,  which  had  just  preceded  it.  And  the  reasoning  of  the 
Court  in  Wajrman  vs.  Southard,  proves  clearly,  that  these  last 
words  would  include  proceedings  by  debtors  to  obtain  the  privilege 
of  the  jail  liberties.  In  the  same  case  of  Wayman  vs.  Southard, 
it  was  objected,  that  the  process  act  of  1792  ought  not  to  be  con- 
strued as  embracing  the  proceedings  on  executions,  because  if  it 
did,  it  would  furnish  the  rule  as  well  for  writs  of  capias  ad  satis- 
faciendum,  as  of  fieri  facias ;  and  that  the  marshal  would  be  as 
much  bound  to  allow  a  prisoner  the  benefit  of  the  rules  under  the 
act  of  Congress  of  1800,  as  to  sell  upon  the  notice,  and  on  the 
credit  prescribed  by  the  state  laws ;  and  that  as  the  act  of  1800  had, 
by  separate  and  distinct  legislation,  provided  for  the  jail  limits.  Con- 
gress could  not  be  supposed  to  have  provided  for  the  same  subjects 
in  the  process  act.  But  the  Court  considered  this  separate  provi- 
sion as  to  the  jail  limits,  merely  as  a  cumulative  act  of  legislation, 
with  a  view  to  remove  doubts  that  might  have  arisen  from  the  jails 
in  which  prisoners  were  confined  not  belonging  to  the  United  States. 
And  this  answers  the  argument  urged  at  the  bar,  upon  the  ground 
of  the  several  acts  which  especially  provided  for  jail  liberties, 
against  the  construction  of  the  act  of  1828 ;  which  would  extend  to 
embrace  the  privilege  of  jail  liberties,  within  the  terms,  <*  proceed- 
ings thereupon,"  that  is,  on  executions.  In  Beers  et  al.  vs.  Hough- 
ton, 9  Peters,  362,  this  Court  in  construing  this  very  act  of  1828, 
say,  <^  the  words,  the  proceedings  on  writs  of  execution,  and  other 
final  process,  must  from  their  very  import  be  construed  to  include 
all  the  laws,  which  regulate  the  rights,  duties  and  conduct  of  officers, 
in  the  service  of  such  process,  according  to  the  exigency,  upon  the 
person,  or  property  of  the  execution  debtor ;  and  also,  all  the  ex- 
emptions from  arrest,  or  imprisonment  under  each  process,  created 
by  those  laws. 

This  quotation  covers  the  whole  ground  of  controversy,  on  the 
effect  of  these  words,  <<  proceedings  thereupon."  We  are  of  opinion, 
therefore,  that  the  act  of  1828,  •gives  to  debtors  imprisoned  under 
executions,  from  the  Courts  of  the  United  States,  at  the  suit  of  the 
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United  States,  the  privilege  of  the  jail  limits  in  the  several  states, 
as  ^ey  were  fixed  by  the  laws  of  the  several  states  at  the  date  of 
that  act 

We  give  no  opinion,  whether  that  act  would  extend  so  far  as  to 
enable  tiie  imprisoned  debtors  of  the  United  States  to  avail  them- 
selves of  the  benefit  of  the  insolvent  laws  of  the  states;  as  the  ques- 
tion does  not  arise  in  this  case. 

Upon  the  whole  view  of  the  case,  we  think  the  judgment  of  the 
Circuit  Court  correct,  and  it  is,  therefore,  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Maine,  and  was  argued  by  counsel.  On  consideration  whereof,  it 
is  now  here  ordered  and  adjudged  by  this  Court,  that  the  judgment 
of  the  said  Circuit  Court,  in  this  cause  be,  and  the  same  is  hereby, 
affirmed. 
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SAMtTEL  L.  Fowler,  Plaintivv  in  error,  vs.  Harris  Brantlt 

AND   OTHERS,   DEFENDANTS   IN  ERROR. 

Action  on  a  promiaory  no^e  for  two  thoonnd  dollan,  drmwn  for  the  purpoM  of  being  di>- 
coanted  at  the  Branch  Bank  at  Mobile,  payable  to  the  cashier  of  the  bank  or  bearer,  and 
upon  which  was  written  an  order  to  credit  the  person  to  whom  the  note  was  sent,  to  be 
by  him  offered  for  discount  t^he  bank  for  the  use  of  the  drawers,  the  order  being  signed 
by  ail  the  makers  of  the  noteT^The  bank  refused  to  diicount  the  note,  and  it  was  marked 
with  a  pencil  mark,  in  the  manner  in  which  notes  are  marked  by  the  bank  which  are 
offered  for  discount  The  agent  of  the  drawers,  to  whom  the  note  was  entrusted  to  be 
oflered  for  discount,  put  it  into  circulation,  after  endorsing  it;  having  disposed  of  it  for 
one  thousand  two  hundred  dollars,  for  his  own  benefit,  without  the  knowledge  of  the 
drawen;  and  communicated  to  the  purchaser  of  the  note  that  it  had  been  oflbred  for  dis- 
I:  count,  and  rejected  by  the  bank.  I'he  note  was  afterwards  given  to  other  peraons  in  part 
>i  payment  of  a  previous  debt,  and  credit  for  the  amount  was  given  in  the  account  with 
their  debtors.  The  form  of  the  note  was  that  required  by  the  bank  when  notes  are  die- 
counted,  and  had  not  been  used  before  it  had  be^  so  required  by  the  bank.  The  Cir- 
cuit Court  instructed  the  jury  that  the  plaintiff  was  not  entitled  to  recover  from  the  draw- 
en  of  the  note.    Held,  that  the  instruction  was  correct 

The  known  custom  of  the  bank,  and  its  ordinary  modes  of  transacting  business,  including 
the  prescribed  forms  of  notes  offered  for  discount,  entered  into  the  contract  of  thoee  giving 
notes  for  the  purpose  of  having  them  discounted  at  the  bank ;  and  the  parties  to  the 
note  must  be  understood  as  having  agreed  to  govern  themselves  by  such  customs  and 
modes  of  doing  business :  and  this,  whether  they  had  actual  knowledge  of  them  or  not: 
and  it  was  the  especial  duty  of  all  thoee  dealing  with  the  note  to  ascertain  them,  if  un- 
known. This  is  the  established  doctrine  of  the  Supreme  Court,  as  laid  down  in  Refi- 
ner vs.  The  Bank  of  Columbia,  9  Wheat ;  in  Mills  t».  The  Bank  of  the  United  States, 
1 1  Wheat;  and  in  The  Bank  of  Washington  vb,  Triplett  and  Neale,  1  Peters,  32. 

A  note  overdue,  or  a  bill  didionoured,  is  a  circumstance  of  suspicion  to  put  those  dealing 
for  it  afterwards  on  their  guard ;  and  in  whoee  hands  it  is  open  to  the  same  defences  it 
was  in  the  hands  of  the  holder,  when  it  fell  due.  After  maturi^,  such  paper  cannot  be 
negotiated. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Alabama. 

In  the  Circuit  Court  of  Alabama  an  action  was  instituted  on  a  pro- 
missory note,  by  the  plaintiff  in  error,  against  the  defendants ;  and 
a  verdict  and  judgment  were  entered  for  the  defendants.  The  plain- 
tiff took  exception  to  the  charge  of  the  Court,  and  prosecuted  this 
writ  of  error. 

The  facts  of  the  case,  and  the  matters  which  were  the  subjects  of 
the  exceptions  taken  to  the  rulings  of  the  Court,  are  fully  stated  in 
the  opinion  of  the  Court 

The  case  was  argued  at  January  term,  1839,  by  Mr.  Ogden,  for 
the  plaintiff  in  error ;  and  by  Mr.  Van  De  Graff,  for  the  defendants. 
It  was  held  under  advisement,  for  a  reference  to  a  statute  of  Alaba- 
ma, until  this  term. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit  by  the  assignee  of  a  note  against 
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the  makers.    The  questions  of  law  arising  in  this  cause  depend  on 
the  construction  of  a  note  of  hand,  in  the  following  words : 

^^Selma,  Dallas  County j  Alabama,  March  Utf  1836. 
"  Eleven  months  after  date,  we,  Harris  Brantly,  Peyton  S.  Graves, 
and  Hugh  Ferguson,  jointly  and  severally,  promise  to  pay  Andrew 
Armstrong,  cashier,  or  bearer,  two  thousand  dollars,  value  reeeived, 
negotiable  and  payable  at  the  Branch  Bank  of  the  state  of  Alabama, 
at  Mobile.  (Signed)  Harris  Brantlt, 

Eetton  S.  Graves, 
HuaH  Ferguson. 
«  Credit :  Diego  M'Voy. 

Harris  Brantlt, 
Peyton  S.  Graves 
Hugh  Ferguson." 

The  note  had  on  it  the  two  endorsements  of  Diego  M^Voy  and 
William  D.  Primrose ;  and  that  of  Tatdmin,  Hazard,  and  Company 
was  stricken  out.  On  the  face  of  the  note  there  was,  in  pencil,  the 
figures  169. 

The  defendants,  the  three  makers,  introduced  evidence  to  prove 
that  the  note,  in  its  present  form,  (except  the  endorsements,)  was 
sent  by  one  of  the  makers  to  M*Voy,  who  was  his  factor  in  Mobile, 
to  be  offered  for  discount  in  the  Branch  Bank  of  the  state  in  that 
city  as  an  accommodation  note;  the  proceeds  of  which  were  to  be 
forwarded  to  said  maker.  That  the  note  was  offered  for  discount 
and  rejected.  The  factor  then  proposed  to  raise  money  on  the  note 
for  his  own  use,  without  the  knowledge  of  the  makers,  and  intended 
to  conceal  the  appropriation  of  the  note  from  them.  The  first  per- 
son to  whom  he  offered  to  sell  the  note  deemed  the  attempt  a  fraud, 
and  refused  to  purchase.  M^Voy  then  endorsed  and  transferred  the 
note  to  Primrose  for  one  thousand  two  hundred  dollars,  communi- 
cating to  him  it  had  been  offered  for  discount  at  the  bank  and 
rejected. 

Taulmin,  Hazard,  and  Company  held  a  note  for  three  thousand 
two  hundred  and  fifty  dollars,  on  Black,  endorsed  by  Vail  and  Dade, 
and  by  Primrose,  and  which  was  past  due ;  to  discharge  which,  in 
part.  Primrose  transferred  the  note  in  controversy  to  Taulmin,  Ha- 
zard, and  Company;  and  Taulmin,  Hazard,  and  Company  endorsed 
the  same  before  its  maturity,  to  ther  plaintiff,  Fowler,  and  received 
credit  on  their  account ;  they  being  largely  indebted  to  him  at  the 
time. 

The  leading  feature  in  the  cause,  involving  the  principle  on  which 
it  turns,  is  this :  the  note  was  in  the  form  prescribed  by  the  bank  to 
those  who  desired  accommodations  at  it ;  which  form  was  not  in 
use  before  its  adoption  there.  The  memorandiun  on  the  left  hand 
side  of  the  note,  and  signed  by  the  drawers,  was  designed  to  show 
the  officers  of  the  bank  to  whose  credit  the  money  was  to  be  placed, 
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should  the  note  be  discounted ;  and  by  the  usages  of  the  bank,  no 
other  person  than  the  one  thus  named  could  receive  the  money. 

Primrose  testified,  he  knew  from  the  pencil  mark  on  the  face  of 
the  note,  it  had  been  ofiered  for  discount  and  refused,  when  he  pur- 
chased it.  The  cashier  proved  the  pencil  mark  was  made  according 
to  the  usage,  of  the  bank  on  all  notes  offered  for  discount  and  refused. 

To  a  part  of  the  first  instruction,  that  held,  if  the  plaintiff  took  the 
note  in  payment  of  a  pre-existing  debt,  due  to  him  from  Taulmin, 
Hazard,  and  Company,  then  the  jury  ought  to  find  for  the  defendants, 
exception  is  taken ;  and  the  Court  refused  to  instruct  the  jury,  that, 
if  the  plaintiff  took  the  note  fairly  in  payment  of  a  debt  due  to  him, 
before  its  maturity,  without  notice  of  the  purpose  for  which  M'Voy 
had  held  it,  then  he  was  entitled  to  recover. 

And  also  refused  to  instruct,  if  the  jury  believed  plaintiff  took  the 
note  bona  fide  in  payment  of  a  previous  debt,  that  he  had  no  notice 
of  any  fraud,  and  there  were  no  circumstances  to  put  him  upon  an 
inquiry  into  any  firaud  committed  on  the  part  of  M'Voy,  he  was  en- 
titled to  recover. 

There  were  other  instructions  asked,  and  refused ;  but,  as  they 
are  in  effect  the  same  as  those  recited,  an  answer  to  which  will 
cover  the  whole  case,  they  need  not  be  further  noticed. 

The  known  customs  of  the  bank,  and  its  ordinary  modes  of  trans- 
acting business,  including  the  prescribed  forms  of  notes  offered  for 
discount,  were  matters  of  proof,  and  entered  into  the  contract ;  and 
the  parties  to  it  must  be  understood  as  having  governed  themselves 
by  such  customs  and  modes  of  doing  business ;  and  this,  whether 
they  had  actual  knowledge  of  them,  or  not ;  and  it  was  especially 
the  duty  of  all  those  dealing  for  the  paper  in  question  to  ascertain 
them  if  unknown.  Such  is  the  established  doctrine  of  this  Ck>urt, 
as  laid  down  in  Renner  vs.  The  Bank  of  Columbia,  9  Wheaton. 
Mills  vs.  The  Bank  of  the  United  States,  1 1  Wheaton,  and  the  Bank 
of  Washington  vs.  Triplett  and  Neale,  1  Peters,  32,  33. 

The  note  sued  on  is  peculiar  in  its  form ;  it  was  made  for  the 
purposes  of  discount,  and  only  intended  for  negotiation  at  the  bank, 
and  not  for  circulation  out  of  it  The  pencil  mark  on  its  foce  when  sold, 
was  common  to  all  rejected  paper,  and  was  put  there  bv  the  officers 
of  the  bank  as  evidence  of  the  fact  that  it  had  been  omred  and  re- 
jected ;  and  those  dealing  for  it,  with  the  mark  on  its  jfiBuse,  must  be 
presumed  to  have  had  knowledge  what  it  imported ;  as  the  slightest 
inquiry  would  have  ascertained'its  meaning.  These  were  the  legal 
presumptions  attached  to  the  contract,  when  the  plaintiff  purchamd 
it;  and  the  explanatory  evidence  to  prove  the  customs  of  the  bank, 
was  introduced  to  enlighten  the  Court  and  jury  in  regard  to  the 
rules  governing  the  transaction,  and  furnishing  the  law  of  the  case^ 
and  which  the  plaintiff,  when  he  purchased  the  paper,  is  presumed 
to  have  known  and  understood ;  as  the  Court  knew  and  understood 
it  after  it  was  proved  on  the  trial. 

This  was  the  case  made  up  of  law  and  fact,  on  which  the  Court 
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was  asked  to  charge  the  jury;  and  not  the  abstract  proposition, 
whether,  on  a  proper  construction  of  the  statutes  of  Alabama,  nego- 
tiable paper,  payable  in  bank,  purchased  bona  fide,  and  without 
notice  of  an  existing  infirmity,  but  taken  in  discharge  of  a  pre-exist- 
ing debt,  carried  the  infirmity  with  it  into  the  hands  of  the  pur- 
chaser ;  for  the  reason,  that  the  mode  of  payment  was  not  in  the 
usual  course  of  trade. 

A  note  over-due,  or  bill  dishonoured,  is  a  circumstance  of  suspi- 
cion, to  put  those  dealing  for  it  afterwards  on  their  guard ;  and  in 
whose  hands  it  is  open  to  the  same  defences  it  was  in  the  hands  of 
the  holder  when  it  fell  due.  13  Peters,  79.  After  maturity,  such 
paper  cannot  be  negotiable  ^  in  the  due  course  of  trade ;"  although 
still  assignable. 

So  the  paper  before  us  carried  on  its  face  circumstances  of  suspi- 
cion, so  palpable  as  to  put  tho^e  dealing  for  it,  before  maturity,  on 
their  guard ;  and  as  to  require  at  their  hands  strict  inquiry  into  the 
title  of  those  through  whose  hands  it  had  passed.  Failing  to  be 
thus  diligent,  they  must  abide  by  the  misfortune  their  negligence 
imposed,  and  stand  m  the  condition  of  M'Voy. 

As  between  him  and  the  defendants,  there  was  no  contract  or 
liability  on  their  part :  nor  as  bearer  of  the  note,  could  he  lawfully 
pass  it  off  in  the  due  course  of  trade,  so  as  to  communicate  a*  better 
title  to  another ;  the  face  of  the  paper  betraying  its  character  and 
purposes,  and  M^Voy's  want  of  authority. 

All  the  rulings  of  the  Court  below  must  be  referred  to  this  paper, 
and  to  the  special  case  made  by  the  proofs.  Any  instruction  asked, 
which  cannot  be  given  to  the  whole  extent  asked,  may  be  simply 
refused;  or  it  may  be  modified,  at  the  discretion  of  the  Court.  No 
instruction  was  asked,  that  could  have  been  lawfully  given;  to 
every  one,  the  Court  could  well  say,  and  did  in  substance  say,  that 
under  no  circumstances  could  a  purchase  of  this  note  be  made 'by 
the  plaintiff,  from  Taulmin,  Hazard,  and  Company,  so  as  to  exempt 
it  in  the  hands  of  the  assignee,  from  the  infinnity  it  was  subject  to 
in  the  hands  of  M^ Voy. 

And  in  regard  to  the  last  part  of  the  firsi  instruction,  where  the 
jury  is  in  substance  told,  that  if  they  believed  the  note  was  taken 
in  pa3rment  of  a  pre-existing  debt,  due  to  plaintiff,  from  Taulmin, 
Hazard,  and  Company,  still  they  should  find  for  the  defendants  : 
the  Court  might  have  gone  further,  and  instructed  the  jury,  that 
neither  could  the  plaintiff  recover  had  the  note  been  purchased 
bona  fide,  and  without  notice  of  the  fraudulent  conduct  of  M^Voy. 

The  judgment  is,  therefore,  ordered  to  be  affirmed. 

This  cause  tsme  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Alabama,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  ordered  and  adjudged  by  this  Court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed, 
with  costs. 
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I  Up  99^  John  F.  Games  and  Nathan  Gilbbbt,  Plaintiffs  in  error,  vs. 
|i63_  W       John  Stiles,  ex  dem.  of  Walter  Dunn,  deceased,  Defend- 

i  OOf  ^  -^^1*  I^  ERROR. 

I  6if  aa 

\u^  '^1  ^  ^'^  ^'^  exeeated  in  Glt«gow,  SeoUind,  hj  which  land  in  Ohio,  which  had  heen  patented 
ll^^-^l  to  David  Bachanan  by  the  United  States,  waa  oonteyed  to  Walter  Sterling.  The  deed 
I^  ^  recited  that  it  was  made  in  ptusuance  oif  a  decree  of  the  Circuit  Court  of  the  United 
109f  787  States,  for  the  District  of  Yiiginia.  No  exemplification  of  the  decree  was  offered  in  eri- 
'  dence  in  support  of  the  deed.    The  Court  held,  that  as  Buchanan  was  the  patentee  of 

the  land,  although  he  made  the  deed  in  pursuance  of  the  decree  of  the  Circuit  Court  of 
Virginia,  the  deoee  could  add  nothing  to  the  Talidity  of  the  oonveyanoe ;  and  therefore  it 
was  wholly  unnecessary  to  prove  the  decree.  The  deed  was  good  without  the  decree. 
The  possession  of  a  deed,  regularly  executed,  is  prima  fade  evidence  of  its  delivery.  Under 
ordinaxy  circumstances,  no  other  evidence  of  the  delivery  of  a  deed  than  the  possession 
of  it,  by  the  person  claiming  under  it,  is  required. 
The  grantor  in  the  deed  was  David  Carrick  Buchanan ;  and  he  declares  in  it  that  he  is  the 
same  person  who  vras  formerly  David  Buchanan.  The  Circuit  Court  were  required  to 
charge  the  jury  that  it  was  necessary  to  convince  the  juiy,  by  proo&  in  Court,  Uiat  David 
Carnck  Buchanan  is  the  same  person  as  the  grantor  named  in  the  patent,  David  Bucha- 
nan; and  that  the  statement  by  the  grantor  was  no  proof  to  establish  the  fiict  The  Cir- 
cuit Court  instructed  the  juxy  that  they  must  be  sadsfied  from  the  deed  and  other  docu- 
ments, and  the  circumstances  of  the  case,  that  the  grantor  in  the  deed  is  the  same  person 
to  whom  the  patent  was  issued ;  and  tiiey  declared  their  opinion  that  such  was  the  hct 
By  the  Court :  The  principle  is  well  established,  that  a  Court  may  give  their  opinion  on 
the  evidence  to  the  jury,  being  careful  to  distinguish  between  -matters  of  law  and  matters 
of  opinion,  in  regard  to  the  fiict  When  a  matter  of  law  is  given  by  the  Court  to  the 
juiy,  it  should  be  considered  by  the  Court  as  conclusive ;  but  a  mere  matter  of  opinion 
as  to  the  frets,  will  only  have  such  influence  on  the  juiy  as  they  may  think  it  entitled  to^ 
The  law  knows  of  but  one  Christian  name,  and  the  omission  or  insertion  of  the  middle 
name,  or  of  the  initial  letter  of  that  name,  is  inmiaterial;  and  it  is  competent  for  the  party 
to  show  that  he  is  known  as  well  vrithout  as  with  the  middle  name. 
A  deed  of  lands  sold  for  taxes  cannot  be  read  in  evidence,  without  proof  that^die  requisites 
of  the  law  which  subjected  the  land  to  taxes  had  been  complied  with.  There  can  be  no 
class  of  laws  more  strictly  local  in  their  character,  and  which  more  directly  concern  real 
property,  than  laws  imposing  taxes  on  lands,  and  subjecting  the  lands  to  sale  for  unpaid 
taxes.  They  not  only  constitute  a  rule  of  property,  but  their  construction  by  the  Courts 
of  the  state  should  be  followed  by  the  Courts  of  the  United  States,  with  equal  if  not  with 
greater  strictness  than  any  other  class  of  laws. 
TIm  Supreme  Court  of  Ohio  has  required  a  claimant  under  a  tax  title  to  show,  before  his 

title  can  be  available,  a  substantial  compliance  with  the  requisites  of  the  law. 
In  an  action  of  ejectment,  the  defendants  having  entered  into  the  consent  rule,  the  plain- 
tiff in  Ohio  is  not  to  be  called  npon  to  prove  the  calls  of  the  patent  under  which  he 
daiffls,  on  the  ground  of  establishing  the  difierent  comers.  The  defendants  are  bound  to 
admit,  after  they  have  entered  into  the  consent  rule,  that  they  are  in  possession  of  the 
premises  claimed  by  the  lessor  of  the  plaintiff 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Ohio. 

In  I8369  the  lessee  of  the  defendants  in  error  instituted  an  action 
of  ejectment  against  the  plaintiffs  in  error,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  for  a  tract  of  land  lying 
between  the  Little  Miami  and  Sciota  rivers,  in  that  part  of  the  state 
of  Ohio  known  as  the  Virginia  Military  District,  being  on  a  survey 
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under  a  part  of  a  military  land  warrant  for  one  thousand  acres. 
The  cause  was  tried  at  July  term,  1838,  and  a  verdict  and  judgment 
were  entered  for  the  plaintiffs  in  the  action,  the  defendant  in  error. 

On  the  trial  of  the  cause,  the  defendant  tendered  a  bill  of  excep- 
tions. The  bill  of  exceptions  states,  that  the  plaintiff  offered  in  evi- 
dence in  support  of  his  action : 

First,  A  certified  copy  of  a  deed  from  David  Carrick  Buchanan  to 
Walter  Sterling,  dated  June  27th,  1825.  The  patent  from  the  United 
States,  dated  22d  May,  1802,  for  the  land  in  controversy,  was  granted 
to  David  Buchanan  by  the  President  of  the  United  States,  and  the 
deed  was  executed  by  David  Carrick  Buchanan,  stating  that  he  had 
formerly  been  David  Buchanan.  The  defendants  asked  the  Court 
to  instruct  the  jury,  that  the  statement  in  the  deed  by  the  grantor, 
that  he  had  formerly  been  David  Buchanan,  is  no  proof  that  he  was 
David  Carrick  Buchanan.  This  instruction  the  Court  refused.  The 
deed  from  David  Carrick  Buchanan  recited  that  the  deed  was  exe- 
cuted in  conformity  with  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Fifth  Circuit,  in  the  Virginia  District,  to  convey  the 
land  described  in  it  to  Walter  Sterling,  in  fee  simple.  The  defend- 
ants excepted  further  to  the  introduction  of  the  deed  in  evidence, 
because  the  proceedings  of  the  Circuit  Court  of  the  United  States  in 
Virginia,  recited  in  the  deed,  were  not  produced  with  it.  But  the 
Court  overruled  the  objection. 

Second,  The  defendants  in  their  defence  offered  in  evidence  a  cer- 
tified copy  of  a  paper,  purporting  to  be  a  deed  from  William  Mid- 
dleton,  auditor  of  Brown  county,  to  John  S.  Wills,  bearing  date 
April  22d,  1824,  for  two  hundred  acres  of  land;  and  insisted  it  was 
duly  acknowledged  as  such  deed,  and  such  copy  was  duly  certified 
by  the  recorder  of  Brown  county.  The  deed  from  William  Middle- 
ton,  the  auditor  of  Brown  county,  recited  that  a  sale  had  been  made 
of  two  hundred  acres  of  land,  by  William  Middleton,  county  auditor, 
to  John  S.  Wills,  on  the  29th  December,  1823,  for  arrearages  of 
taxes  due  to  the  state  of  Ohio,  for  1821,  1822,  1823,  for  the  lands 
conveyed ;  the  land  being  part  of  the  land  patented  to  Buchanan. 
The  deed  particularly  described,  by  metes  and  bounds,  the  tract  con- 
veyed, and  granted  the  same  to  John  S.  Wills,  in  fee  simple.  It 
was  duly  acknowledged  according  to  the  laws  of  Ohio,  and  recorded 
in  the  proper  office. 

The  plaintiff  objected  to  this  deed  as  not  competent  to  go  to  the 
jury  without  evidence  of  the  proceedings  and  acts  of  the  public 
officers,  prior,  and  at  the  sale  of  said  land  for  the  tax ;  and  insisted 
it  ought  to  be  admitted:  and  the  Court  sustained  the  objection, 
and  overruled  the  evidence,  and  declared  their  opinion  that  the 
same  evidence  should  not  be  admitted,  and  the  same  was  rejected 
accordingly. 

The  defendants  then  offered  the  same  deed  or  copy  of  deed,  ac- 
companied by  a  duly  certified  copy  of  the  record  of  the  proceedings, 
at  and  before  the  sale  of  said  land  for  taxes,  bearing  date  9th  May, 
1838,  certified  by  Hezekiah  Lindsey,  county  auditor  of  said  county 
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of  Brown;  which  copies  or  papers,  and  certificates  thereon,  are  re- 
ferred to  as  a  part  of  the  bill  of  exceptions;  whereupon,  the 
plaintiffs,  by  counsel,  objected  to  the  admission  of  the  same  on 
the  ground  that  the  same  did  not  contain  all  the  legal  requisites  to  ' 
justify  and  authorize  ssdd  sale  and  conveyance  of  said  land  for 
taxes ;  and  of  this  opinion  was  the  Court,  and  declared  their  opinion 
to  be  that  the  same  ought  not  to  be  admitted  in  evidence  in  this 
case,  and  the  same  were  rejected  accordingly. 

The  defendants  below  gave  in  evidence  a  transcript  of  the  record 
of  the  proceedings  and  decree  of  the  Supreme  Court  of  the  state 
of  Ohio,  in  a  case  wherein  White's  heirs  and  J.  S.  Wills'  heirs,  and 
H.  Brush  were  complainants,  and  David  Buchanan,  in  his  lifetime, 
was  defendant;  and  his  unknown  heirs,  after  his  decease,  were,  by 
bill  of  revivor,  made  defendants ;  wherein  the  title  to  the  premises 
in  question  was  decreed  to  the  complainants  in  that  suit 

The  defendants  asked  the  Court  to  instruct  the  jury,  that  the 
record  of  the  proceedings  and  decree  given  in  evidence  by  defend- 
ants, may  be  considered  by  the  jury  as  conveying  the  tide  to  the 
land  in  controversy  in  that  suit,  to  the  complainants  therein,  and 
will,  and  ought  to  affect  parties  and  privies,  who  had  knowledge  of 
the  same,  to  prevent  tfieir  taking  title  from  the  defendant  therein 
from  the  time  such  knowledge  existed.  In  place  of  this  instruction, 
the  Court  instructed  the  jury,  that  to  prevent  Buchanan  from  mak- 
ing a  good  deed  to  those  lands,  it  was  necessary  he  should  have 
notice,  actual  or  constructive,  prior  to  the  making  such  deed ;  and 
of  the  commencement  of  the  suit;  the  service  of  the  process  or 
the  order  of  publication,  giving  such  notice  to  appear  and  answer ; 
and  such  publication  made,  to  be  proved :  if  the  jury  should  find 
the  deed  from  Buchanan  to  Sterling,  was  dated  June  27th,  1825, 
and  was  at  that  time  delivered,  and  the  order  of  the  Court  for  the 
publication  not  made  until  August  following,  as  appears  in  the 
record  aforesaid,  it  was  competent  for  Buchanan  to  make  such 
deed  to  Sterling;  and  the  Court  declared  their  opinions  accord- 
ingly. 

The  defendant  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Mason,  for  the  plaintiffs  in  error ; 
and  by  Mr.  Corwin,  with  whom  was  Mr.  Bond,  for  the  defendbsmt. 

The  counsel  for  the  plaintiffs  in  error,  Mr.  Mason,  assigned  the 
following  reasons  for  the  reversal  of  the  judgment  of  the  Circuit 
Court: 

First,  That  on  the  trial  of  the  cause,  the  Court  admitted  as  evi- 
dence in  the  cause,  a  paper  purporting  to  be  a  deed  from,  or  signed 
by  David  Carrick  Buchanan  to  Walter  Sterling,  as  appears  by  bill 
of  exceptions ;  which,  for  the  reasons  stated  in  the  bill  of  exceptions 
should  not  have  been  admitted  in  evidence. 

Second,  There  is  also  error  in  this,  that  the  Court,  on  the  trial 
aforesaid,  admitted  in  evidence  to  the  jury  a  copy  of  another  paper, 
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purporting  to  be  a  deed  from  Walter  Sterling  to  Walter  Dunn ;  woic 
for  the  reasons  stated  in  the  bill  of  exceptions,  ought  not  to  have 
been  admitted  in  evidence. 

Third,  There  is  also  error  in  this,  that  the  Court  refused  to  admit 
a  certified  copy  of  a  deed  from  William  Middleton,  auditor  of 
Brown  county,  to  John  S.  Wills,  for  two  hundred  acres  of  land, 
for  the  reasons  stated  in  said  bill  of  exceptions ;  whereas  the  same 
evidence  ought  to  have  been  admitted. 

Fourth,  There  is  also  error  in  this,  that  said  Court  refused  to  ad- 
mit the  same  deed  or  copy  accompanied  by  a  duly  certified  copy  of 
the  record  of  the  proceedings,  at  and  before  the  sale  of  said  lands 
for  taxes,  for  the  reasons  stated  in  the  bill  of  exceptions ;  whereas, 
said  evidence  ought  to  have  been  admitted. 

Mr.  Corwin,  for  the  defendants,  contended,  that  the  proceedings 
of  the  Court  in  Virginia  were  not  necessary  to  the  validity  of  the 
deed ;  that  a  good  consideration  is  stated  in  the  deed,  independently 
of  that  decree ;  that  the  title  being  in  Buchanan,  he  had  a  right  to 
convey  with  or  without  the  authority  of  the  decree. 

2.  That  it  was  not  necessary,  that  the  acknowledgment  should 
aver  or  recite  the  delivery  of  the  deed ;  that  possession  of  the  deed 
was  evidence  to  go  to  the  jury  of  its  delivery ;  that  the  recital  of 
delivery  in  the  deed,  is  evidence  of  that  fact. 

3.  That  the  recital  in  the  deed,  showing  that  the  grantor,  David 
Carrick  Buchanan,  Esq.,  was  the  same  person  formerly  called  David 
Buchanan,  Esq.^  was  evidence  to  go  to  the  jury  of  the  identity  of 
the  person  named  in  the  deed  and  patent 

The  counsel  for  the  defendant  also  insisted,  that  it  was  incum- 
bent on  the  party  ofiering  evidence  of  title  growing  out  of  a  sale 
for  non-payment  of  taxes,  to  show  that  the  law  was  in  all  material 
respects  complied  with  under  which  the  auditor  acted  ;<  that  neither 
the  deed  nor  the  record  of  the  auditor  shows  such  compliance.  See 
18  Ohio  Laws,  70. 

4.  That  the  defendants  below  claiming  title  under  Brooke,  through 
whom  the  lessor  of  plaintiff  also  claimed,  it  was  not  competent  for 
them  to  dispute  the  validity  of  their  common  title. 

5.  That  the  identity  of  the  land  in  question  with  that  described  in 
the  title  papers,  is  shown  by  the  descriptive  calls  recited  in  the  decla- 
ration, and  those  in  the  title  papers  of  the  plaintiff  below,  and  is 
admitted  by  the  consent  rule. 

The  defendant  below  asked  the  Court  to  charge  the  jury,  that  the 
statement  in  the  deed  from  Buchanan  to  Sterling,  reciting  that  Da- 
vid Carrick  Buchanan,  Esq.,  was  formerly  called  David  Buchanan, 
Esq.,  was  no  evidence  that  it  was  the  same  person  who  received 
the  patent,  and  conveyed  to  Sterling.  The  Court  refused  so  to 
charge,  and  instructed  the  jury  that  they  must  be  satisfied  from  the 
deed,  other  documents,  and  the  circumstances  of  the  case,  that  Da- 
vid Carrick  Buchanan,  and  David  Buchanan,  were  the  same  person) 
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and  declared  their  opinion,  that  such  was  the  case;  to  which  opinions 
the  defendants  excepted. 

1.  The  defendant  in  error  insisted,  that  this  exception  only  ques 
tions  the  propriety  of  the  opinion  given  to  the  jury  as  to  the  fact  of 
identity,  as  arising  out  of  the  proof  before  them. 

2.  That  it  was  proper  for  the  Court  to  give  such  opinion,  leaving 
the  jury  to  decide  on  it  for  themselves.  1  Peters,  182.  190.  10 
Peters,  80. 

3.  That  the  recital  in  the  deed  is  evidence  to  be  considered  by  the 
jury,  with  other  proofs  in  the  cause,  to  show  the  identity  of  the 
grantee  of  the  United  States  with  the  grantor  to  Sterling. 

Mr.  Justice  M'Ljb an  delivered  the  opinion  of  the  Court. 

This  case  is  brought  before  this  Court  from  the  Circuit  Court  of 
Ohio,  by  a  writ  of  error. 

An  action  of  ejectment  was  brought  by  Dunn  against  the  defend- 
ants, in  the  Circuit  Court,  for  the  recovery  of  a  certain  tract  of  land; 
and  on  the  trial,  exceptions  were  taken  to  the  rulings  of  the  Court, 
which  being  the  points  decided  before  this  Court. 

The  first  objection  taken  was,  that  the  deed  offered  in  evidence 
by  the  plaintiff  from  David  Carrick  Buchanan  to  Walter  Sterling, 
recited  the  proceedings  and  decree  of  a  Court  of  the  United  States, 
for  the  fifth  circuit,  and  Virginia  district,  &c.,  and  no  exemplifica- 
tion of  the  record  of  such  proceedings  and  decree  was  offered  in 
evidence,  in  support  of  the  deed.  Buchanan  was  the  patentee  of 
the  land ;  and  although  he  made  the  conveyance  in  pursuance  of 
the  decree,  yet  as  the  fee  was  in  him,  the  decree  could  add  nothing 
to  the  vaUdity  of  the  conveyance ;  and  it  was,  therefore,  wholly 
unnecessary  to  prove  it.  The  deed  was  good  without  the  decree, 
and  was  only  referred  to  by  the  grantor  to  show  the  consideration, 
in  part,  for  making  it. 

The  defendant  also  objected  to  the  admission  of  the  deed  in  evi- 
dence, because  '<  it  was  not  duly  acknowledged  and  proved,  accord- 
ing to  law ;  there  being  no  proof  of  the  delivery,  either  in  the  ac- 
knowledgment or  other  proof;  except  what  appears  on  the  deed, 
and  that  it  was  in  possession  of  the  lessor  of  the  plaintiff.'^ 

This  deed  was  executed  at  Glasgow,  in  Scotland,  and  its  execu- 
tion was  proved  by  the  two  subscribing  witnesses,  who  swore,  ''that 
they  saw  the  said  grantor  seal  as  his  own  proper  act  and  deed;  in 
due  form  of  law,  acknowledge  and  deliver  this  present  convey- 
ance.^'  This  oath  was  administered  by  the  Lord  Provost,  and  chief 
magistrate  of  Glasgow,  and  which  he  duly  certified,  under  his  seal 
of  office. 

The  objection  did  not  go  to  the  execution  of  the  deed,  but  to  the 
want  of  proof  of  the  delivery. 

In  the  conclusion  of  the  deed,  it  is  stated  to  have  been  signed, 
sealed,  and  delivered  in  presence  of  the  subscribing  witnesses,  and 
they  swear  that  it  was  delivered.    But,  independently  of  these 
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facts,  the  possession  of  the  deed  by  the  lessor  of  the  plaintiff,  who 
offers  it  in  proof,  is  prima  facie  evidence  of  its  delivery.  Under 
ordinary  circumstances,  no  other  evidence  of  the  delivery  of  a  deed, 
than  the  possession  of  it  by  the  person  claiming  under  it,  is  re- 
quired. 

The  defendant  also  objected  to  this  deed,  that  it  did  not  appear 
that  the  grantor,  David  Carrick  Buchanan,  was  the  same  person  i 
named  as  grantee  in  the  patent,  who  is  called  David  Buchanan. 

In  the  deed,  the  grantor  declares,  that  ^<  I,  David  Carrick  Bucha- 
nan, formerly  David  Buchanan,'^  &c. 

And  in  connection  with  this  objection  the  Court  were  asked  to 
charge  the  jury,  'Uhat  it  is  necessary  for  the  plaintiff  to  convince 
them  by  proofs  in  Court,  that  David  Carrick  Buchanan  is  the  same 
person  as  David  Buchanan,  named  as  grantee  in  the  patent.  That 
his  statement  of  the  fact  in  the  deed  is  no  proof  tending  to  establish 
that  fact*' 

The  Court  instructed  the  jury  that  they  must  be  satisfied  from  the 
evidence  given  to  them,  to  wit,  by  the  deed  and  other  documents  in 
evidence,  and  the  circumstances  of  the  case,  that  the  grantor  in  the 
deed  to  Sterling  is  the  same  person  to  whom  the  pateiA  was  issued ; 
and  they  declared  their  opinions  that  such  was  the  fact. 

The  principle  is  well  established,  that  a  Court  may  give  their  opi- 
nion on  the  evidence  to  the  jury,  being  careful  to  distinguish  between 
matters  of  law  and  matters  of  opinion  in  regard  to  the  facts.  When 
a  matter  of  law  is  given  by  the  Court  to  the  jury,  it  should  be  con- 
sidered as  conclusive ;  but  a  mere  matter  of  opinion  as  to  the  facts, 
will  only  have  such  influence  on  the  jury  as  they  may  think  it  is 
entitled  to. 

The  law  knows  of  but  one  Christian  name,  and  the  omission  or 
insertion  of  the  middle  name,  or  of  the  initial  letter  of  that  name,  is 
immaterial ;  and  it  is  competent  for  the  party  to  show  that  he  is 
known  as  well  without  as  with  the  middle  name.  5  Johns.  Rep.  84. 
12  Peters,  456. 

We  think  there  was  no  error  in  the  Circuit  Court,  either  in  admit- 
ting the  deed,  or  in  their  instruction  to  the  jury  on  the  point  stated. 

A  deed  from  Sterling  to  Walter  Dunn,  the  lessor  of  the  plaintiff, 
for  the  premises  in  controversy,  was  objected  to  on  the  ground  '<  that 
the  delivery  thereof  was  not  proved  nor  acknowledged  in  the  ac- 
knowledgment and  proof  thereof  thereon  endorsed." 

This  deed  is  not  in  the  record,  and  it  cannot  therefore  be  inspect- 
ed; nor  can  it  indeed  be  considered  in  reference  to  the  objection. 
But  the  same  question  is  raised,  it  seems,  on  this  deed  as  was  made 
on  the  deed  from  Buchanan  to  Sterling,  and  the  remarks  of  the  Court 
on  that  exception  would  be  equally  applicable  to  this,  if  the  deed  to 
Dunn  were  in  the  record. 

The  evidence  of  the  lessor  of  the  plaintiff  being  closed,  the  defend- 
ants offered  in  evidence  a  certified  copy  of  a  paper  purporting  to  be 
a  deed  from  the  auditor  of  Brown  county,  to  John  S.  Wills,  dated 
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the  28d  April,  1834,  for  tvo  hundred  acres  of  land  in  the  tract 
claimed  by  the  lessor  of  the  plaintiff;  which  the  Court  overruled,  on 
the  ground  that  it  could  not  be  received  without  proof  that  the  re^ 
quisites  of  the  law,  which  subjected  the  land  to  taxation  and  sale,  had 
been  complied  with. 

The  defendants  then  offered  the  same  deed  or  copy  of  a  deed,  ac- 
companied by  a  duly  certified  copy  of  the  record  of  the  proceedings, 
at  and  before  the  sale  of  said  land,  for  taxes,  dated  9th  May,  1838, 
certified  by  Hezekiah  Lindsey,  county  auditor  of  said  county  of 
Brown,  which  the  Court  overruled. 

The  laws  of  Ohio,  imposing  a  tax  on  lands,  and  regulating  its  col- 
lection, like  similar  laws  in,  perhaps,  almost  all  the  other  states,  are 
peculiar  in  their  provisions,  having  been  framed  under  the  influence 
of  a  local  policy.  And  this  policy  has,  to  some  extent,  influenced 
the  construction  of  those  laws.  There  can  be  no  class  of  laws 
more  strictly  local  in  their  character,  and  which  more  directly  con- 
cern real  property,  than  these.  They  not  only  constitute  a  rule 
of  property,  but  their  construction  by  the  Courts  of  the  state 
should  be  followed  by  the  Courts  of  the  United  States,  with  equal 
if  not  greater  strictness  than  the  construction  of  any  other  class  of 
laws. 

It  will  be  found  from  the  Ohio  reports,  that  the  Supreme  Court 
has  required  a  claimant  under  a  tax  title  to  show,  before  his  title  can 
be  available,  a  substantial  compliance  with  the  requisites  of  the 
law.  In  2  Ohio  Rep«  233,  the  Court  say,  <<  the  requisitions  of  the  law 
are  substantial  and  useful,  and  cannot  be  dispensed  with.  Tax  sales 
are  attended  with  greater  sacrifices  to  the  owners  of  land  than  any 
others.  Purchasers  at  those  sales  seem  to  have  but  little  conscience. 
They  calculate  on  obtaining  acres  for  cents,  and  it  stands  them  in 
hand  to  see  that  the  proceedings  have  been  strictly  regular." 

In  the  case  of  the  Lessee  of  Holt's  Heirs  vs.  Hemphill's  Heirs, 
3  Ohio  Rep.  232,  the  Court  decided  that  a  deed  from  a  collector  of 
taxes  is  not  available  to  transfer  the  title,  without  proof  that  the 
land  was  listed,  taxed,  and  advertised,"  &c. 

The  act  of  the  2d  February,  1821,  provides,  that  all  deeds  of  land 
sold  for  taxes,  shall  convey  to  the  purchaser  all  the  right,  title,  and 
interest  of  the  former  proprietor,  in  and  to  the  land  so  sold ;  and 
shall  be  received  in  all  Courts  as  good  and  sufficient  evidence  of 
title  in  such  purchaser." 

Under  this  and  similar  provisions,  which  are  found  in  the  various 
tax  laws  up  to  1824,  the  Courts  of  Ohio  seem  never  to  have  held, 
that  the  deed  on  a  tax  sale  is  admissible  as  evidence  of  title,  unac- 
companied by  proof  that  the  substantial  requisites  of  the  law,  in  the 
previous  steps,  had  been  complied  with.  The  collector,  or  person 
making  the  sale,  was  considered  as  acting  under  a  special  authority, 
and  that  his  acts  must  be  strictly  conformable  to  law,  to  divest  the 
title  of  real  property,  without  the  consent  of  the  owner.  And  the 
purchaser  at  such  sales  is  held  bound  to  see  that  the  requirements 
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of  the  law,  which  subjected  the  land  to  sale  for  taxes,  had  been 
strictly  observed.  These  principles  have  been  repeatedly  sanctioned 
by  this  Court 

We  will  now  examine  the  statutes  under  which  the  sale  in  ques- 
tion was  made,  with  the  view  of  ascertaining  whether  the  Circuit 
Court  erred  in  overruling  the  record  of  the  auditor,  offered  in  evi- 
dence to  suppprt  the  tax  deed. 

The  act  of  the  8th  February,  1820,  and  the  act  to  amend  the  same, 
of  the  2d  February,  1821,  are  the  laws  under  which  the  title  in 
question .  was  obtained. 

The  county  auditor  is  required  to  make  out  from  the  books  or 
lists  in  his  office,  every  year,  a  complete  duplicate  of  all  the  lands 
listed  in  his  office,  subject  to  taxation,  with  the  taxes  charged  there- 
on. In  which  duplicate,  h^  shall  state  the  proprietor's  name,  the 
number  of  entry,  for  whom  originally  entered^  tne  quantity  of  land 
contained  in  the  original  entry,  the  county,  water  course,  number 
of  acres,  whether  first,  second,  or  third  rate  land,  and  the  amount 
of  taxes  charged  thereon.  These  matters  of  description  are  required 
to  be  entered  in  separate  columns,  opposite  the  name  of  the  pro- 
prietor. And  the  auditor  is  required  to  keep  a  book  for  that  pur- 
pose, and  to  record  in  the  form  above  specified,  the  lands  entered  in 
his  county  for  taxation. 

If  the  tax  be  not  paid  in  the  county  by  the  20th  November,  or  to 
the  state  treasurer  by  the  31st  December,  in  each  year,  the  lands  are 
to  remain  charged  with  all  arrearages  of  taxes,  and  the  lawful  in- 
terest thereon,  until  the  same  shall  be  paid ;  to  which  there  shall  be 
added  a  penalty  of  twenty-five  per  cent,  on  the.  amount  of  tax 
charged  for  each  year  the  same  may  have  been  delinquent. 

The  auditorof  the  state  is  required  to  compare  the  listof  defalcations 
transmitted  from  each  county  auditor  with  the  duplicates  sent  to  his 
office  from  said  county,  for  the  same  year ;  and  to  record  in  a  book 
kept  for  that  purpose,  the  delinquent  lapds,  and  charge  the  same 
with  penalties  and  interest.  And  the  county  auditor  is  required, 
in  making  out  the  duplicate  for  bis  county,  to  charge  each  tract, 
in  addition  to  the  tax  for  the  current  year,  with  the  tax^  interest, 
and  penalty  of  the  preceding  year,  which  shall  be  entered  in  a  se- 
parate column,  to  be  designated  for  that  purpose  on  said  dupli- 
cate. And  when  lands  are  returned  delinquent  for  two  years,  the 
penalty  and  interest  are  to  be  charged  for  each  year  by  the  state 
auditor,  who  is  required  tp  transmit  the  same  to  the  county  auditor; 
and  he  is  forbidden  to  enter  lands  a  second  time  delinquent  on  the 
duplicate  for  the  current  year. 

On  receiving  this  list  of  lands,  a  secoTid  time  delinquent,  the  au- 
ditor is  requin^  to  advertise  the  same  six  weeks  successively  in  a 
newspaper  printed  in  the  county,  which  advertisement  shall  state 
the  amount  of  the  tax,  interest  and  penalties  due  on  each  tract,  and 
the  time  of  sale,  &c  All  sales  are  to  be  made  by  the  county  au- 
.ditor ;  and  on  such,  sale  beii^  made,  bjs  is  required  ^'tp  make  a  fair 
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entry  descriptive  thereof,  in  a  book  to  be  provided  by  him  for  that 
purpose/'  and  shall  also  **  record  in  said  book  all  the  proceedings 
relative  to  the  advertising,  selling,  and  conveying  said  delinquent 
lands ;  which  record  shall  be  good  evidence  in  all  Courts  holden 
within  this  state.'* 

The  record  offered  in  evidence  is  stated  to  bd  a  ^record  of  the 
proceedings  relative  to  the  advertising,  selling,  and  conveying  the 
lands  delinquent  for  tax,  for  the  years  1821, 1822,  and  1823,  within 
the  county  of  Brown,  and  state  of  Ohio." 

<<  Be  it  remembered,  that  the  following  lands,  as  herein  set  forth, 
advertised  for  sale,  in  the  names  of  the  person  to  each  tract  an- 
nexed, were  regul^ly  entered  on  the  duplicates  for  taxation,  by  the 
auditor  of  Brown  county,  for  the  year  1821;  the  tax  whereon  not 
being  paid  for  said  year,  the  collector  of  said  county  returned  the 
same  as  delinquent  therefor;  whereupon  the  said  county  auditor 
made  out  and  transmitted  to  the  auditor  of  state,  a  list  of  said  lands 
so  returned  as  delinquent ;  and  afterwards  a  list  of  said  lands,  with 
the  amount  of  taxes,  penalty,  and  interest  charged  thereon,  was 
transmitted  by  the  auditor  of  state  to  the  county  auditor  of  said 
county;  whereupon  a  copy  thereof  was  published  three  weeks  in 
succession  in  a  newspaper  printed  at  Georgetown,  Brown  county, 
Ohio,  in  general  circulation  in  said  county;  and  afterwards  the 
county  auditor,  in  making  out  the  duplicate  for  said  county  the  suc- 
ceeding year,  to  wit,  for  the  year  1822,  charged  each  tract  in  addi- 
tion to  the  tax  for  said  year  1822,  with  the  tax,  interest,  and  penalty 
of  the  preceding,  and  sent  the  same  out  a  second  time  for  collection; 
the  tax  on  said  land  not  being  paid  for  the  year  1822,  they  were  a 
second  time  returned  delinquent  for  the  non-payment  of  the  tax, 
penalty,  and  interest  charged  thereon ;  a  list  of  which  was  again 
transmitted  to  the  auditor  of  the  state ;  that  afterwards  the  said  au- 
ditor of  the  state  did  transmit,''  &:c. 

This,  together  with  the  advertisement  published  six  months  before 
the  sale  of  the  land,  is  the  record  and  only  evidence  offered  to  show 
that  the  legal  requisites  of  the  law  had  been  complied  with,  previous 
to  the  sale  of  the  land. 

The  first  objection  which  arises  to  this  paper  is,  that  it  is  a  mere 
historical  statement  of  the  facts  as  they  occurred,  and  not  a  copy 
froni  the  record. 

The  first  important  step  is  to  show  that  the  land  was  listed  for 
taxation.  On  this  depends  the  validity  of  the  subsequent  proceed- 
ings. And  how  is  this  shown  by  this  record  ?  It  states  that  <Uhe 
land  was  regularly  entered  on  the  duplicates  for  taxation,  and  sent 
out  for  collection  for  the  year  1821,"  &c  Now  this  is  a  mere  state- 
ment of  the  fact,  and  not  an  exemplification  of  the  record. 

The  record  of  the  auditor  shows  in  what  manner  the  land  was 
listed  for  taxation,  the  amount  of  tax  charged,  the  description  of  the 
?and  required  by  the  law,  and  the  rate  at  which  it  was  entered.  But 
the  auditor  in  the  record  before  us  has  stated  that  the  entry  or  list 
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was  regularly  made,  without  copying  the  same  from  his  records, 
which  copy  would  enable  the  Court  to  determine  whether  the  entry 
for  taxation  had  been  made  legally.  Now  this  is  the  foundation  of 
the  whole  proceeding;  and  unless  the  Court  will  substitute  the  judg- 
ment of  the  auditor  for  their  own,  it  jis  impossible  for  them  to  say 
the  land  was  entered  for  taxation  according  to  law. 

Suppose  the  auditor  had,  instead  of  copying  the  advertisement  on 
which  the  land  was  sold,  merely  stated  that  the  land  had  been  regu- 
larly advertised ;  could  such  a  statement  have  been  held  sufficient  ? 
Perhaps  no  one  acquainted  with  the  legal  requisites  on  this  point, 
could  hesitate  in  deciding  that  such  a  statement  would  be  radically 
defective.  That  the  advertisment  constituted  an  essential  part  of 
the  record,  as  the  Court  could  only  judge  of  its  sufficiency  by  in- 
specting it  It  would  not  do  therefore  for  the  auditor  to  withhold 
from  his  record  and  the  Court,  the  advertisement,  and  merely  say 
that  it  was  regular. 

Clear  as  this  point  is,  it  is  not  less  so  than  the  objection  above 
stated.  The  listing  of  the  land  in  conformity  to  law,  is  as  essential 
as  advertising  it  for  sale.  But  in  this  record  we  have  no  evidence 
that  the  land  was  entered  according  to  law,  except  the  mere  state- 
ment of  the  fact  by  the  auditor,  that  it  was  so  entered. 

Is  this  statement  evidence  ?  The  law  makes  the  record  evidence ; 
but  this  statement  is  evidently  made  out,  not  by  copying  from  the 
record,  but  by  looking  at  the  record,  and  giving  in  a  short  statement 
what  the  auditor  supposed  to  be  the  fact. 

Suppose  it  should  be  important  in  any  other  case  to  show  that 
this  land  had  been  regularly  entered  for  taxation  in  the  year  18dl. 
Would  the  certificate  of  the  auditor,  in  general  ^emiS,  that  the  land 
was  regularly  entered  that  year,  be  evidence  ?  Must  not  the  record 
itself  be  produced,  or  an  exemplification  of  it;  which  would  show 
how  it  had  been  entered ;  and  enable  the  Court  to  judge  of  the  regu- 
larity of  the  entry  ?  That  this  would  be  required,  seems  too  clear 
for  argument;  and  yet  in  no  possible  case  could  this  evidence  be  so 
important,  as  in  the  case  under  consideration. 

If  the  Court  are  to  receive  the  mere  statement  of  the  auditor, 
that  the  land  was  regularly  entered,  which  is  the  first  step  in  the 
proceeding,  and  as  important  as  any  other ;  to  be  consistent,  they 
must  receive  his  mere  statement,  as  proof  that  the  subsequent  steps 
were  taken  as  to  the  charge  of  penalties,  and  interests,  and  delin- 
quencies, and  that  it  was  advertised  regularly  and  sold.  This  would 
be  a  short  mode  of  arriving  at  the  result,  and  might  add  somewhat 
to  the  validity  of  the  titles,  in  disregard,  however,  to  the  rights  of 
the  nonresident  land  holder. 

The  law  requires  the  auditor,  on  receiving  the  list  of  delinquent 
lands  from  the  state  auditor,  to  give  public  notice  by  advertisement, 
for  three  weeks  in  succession,  in  some  newspaper  in  general  circu- 
lation in  his  county,  of  the  amount  of  taxes  charged,  &c.  Now,  if 
this  advertisement  be  not  published,  the  land  cannot  be  returned  by 
the  auditor  ^  second  time  as  delinquent;  and  if  not  regularly  re» 


Digitized  by 


Google 


338  SUPREME  COURT. 

[GoBM  et  d.  w.  Sdlet.] 

turned  as  delinquent  twice,  it  is  not  liable  to  be  sold.  And  what 
evidence  is  there  in  the  record  that  this  notice  was  given*  There 
is  none,  but  the  mere  statement  of  the  fact  that  such  notice  was 
given  three  weeks  in  succession,  in  a  newspaper  printed  in  George- 
town. Now,  if  the  statement  of  the  auditor  be  sufiicent  as  to 
this  notice,  it  must  be  held  equally  good  as  to  the  notice  of  the  sale. 
This  land  was  transmitted  from  the  auditor  of  the  state  twice, 
charged  with  penalties,  to  the  county  auditor,  who,  by  the  thirty- 
sixth  section  of  the  act  of  1820,  was  required  to  publish  the  same, 
when  received,  three  weeks ;  but  it  seems  from  his  record  that  this 
notice  has  been  but  once  given. 

And,  again,  there  is  no  evidence  that  the  penalties  were  charged, 
and  the  interest  added,  but  the  mere  statement  of  the  auditor. 
What  amount  was  charged  as  penalty,  and  the  amount  of  interest 
added,  nowhere  appears. 

In  the  list  published  in  the  notice  of  sale,  it  does  not  appear  at 
what  rate  the  land  was  entered  for  taxation ;  and  the  gross  sum  of 
fifty  dollars  is  charged,  without  showing  of  what  items  it  was  com- 
posed. In  the  case  of  Lafferty's  Lessee  vs.  Byers,  5  Ham.  458,  the 
plaintiff  offered  in  evidence  an  exemplified  copy  of  the  books  of  the 
county  auditor,  showing  the  listing  for  taxation,  and  the  advertise- 
ment of  the  sale. 

Upon  the  whole,  we  think  that  the  Court  did  not  err,  in  rejecting 
the  paper  certified  by  the  auditor  as  a  record.  We  think  that  this 
record  contained  no  evidence  that  the  land  was  regularly  listed  for 
taxation ;  and  that  it  was  defective  in  not  showing  that  other  im- 
portant requisites  of  the  law  had  been  complied  with.  That  it  is  a 
mere  historical  account  of  the  facts  as  they  transpired,  and  not  the 
record  evidence  of  those  &cts,  as  they  appear  or  should  appear  on 
the  record. 

Under  the  law  of  1824,  which  makes  the  tax  deed  prima  facie 
evidence,  the  Ohio  Courts  have  not  required  proof  to  the  same  ex- 
tent in  support  of  the  deed,  as  before  such  law.  But  the  present 
case  does  not  come  under  this  law ;  and  it  is  unnecessary  to  go  into 
its  construction  by  the  Ohio  Courts.  5  Ohio  Rep.  370. 
,  The  defendants  gave  in  evidence  a  duly  authorized  transcript  oT 
the  record,  proceedings,  and  decree,  of  the  Supreme  Court  of  the 
state  of  Ohio,  of  a  certain  case,  wherein  White's  heirs  and  J.  S. 
Wills'  heirs,  and  H.  Brush,  were  complainants,  and  David  Bucha- 
nan, deceased,  in  his  lifetime,  defendant ;  and  his  unknown  heirs 
defendants  after  his  death,  by  bill  of  revivor;  wherein  the  title  to  the 
premises  in  question,  and  other  lands,  were  decreed  to  complainants. 
And  here  the  defendants  rested  their  case. 

The  Court  were  asked  to  instruct  the  jury,  by  the  defendant,  that 
it  was  necessary  for  the  plaintiff  to  prove  the  calls  of  his  patent 
for  the  ground,  by  establishing  the  different  corners,  &c.  But  the 
Court  refused  to  give  the  instruction  as  requested,  and  informed  the 
jury,  that,  by  a  rule  of  Court,  the  defendants  having  entered  into  the 
jconsent  rule,  were  bound  to  admit,  at  the  trial,  that  they  are  in  pos- 
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session  of  the  premises  claimed  by  the  lessor  of  the  plaintiff.  And 
there  can  be  no  doubt  that,  mider  the  rule,  this  decision  of  the  Court 
was  correct 

This  was  not  a  dispute  about  boundaries,  but  of  title ;  and  in  such  a 
case,  the  rule  referred  to  is  salutary,  and  supersedes  the  necessity  of 

E roving  the  possession  of  the  defendant.  Withodt  this  rule,  it  would 
ave  been  incumbent  on  the  plaintiff  to  prove  the  possession;  but 
this  could  have  been  done  by  any  one  who  had  a  general  knowledge 
of  the  land  in  controversy,  and  who  could  state  that  the  defendant 
was  in  possession. 

And  the  Court  instructed  the  jury,  that  the  pendency  of  the  suit 
against  Buchanan  and  his  heirs,  could  in  no  sense  be  held  construc- 
tive notice  to  Sterling,  in  receiving  the  deed  from  Buchanan,  after 
the  commencement  of  the  suit,  unless  the  process  had  been  served, 
or  publication  made,  before  such  deed  was  executed. 

There  can  be  no  doubt  that  -this  instruction  was  proper;  and, 
upon  the  whole,  we  affirm  the  judgment  of  the  Circuit  Court. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ohio, 
and  was  argued  by  counsel  On  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  Court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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The  United  States^  Appellants,  vs.  Elizabeth  Wiooins, 

Appellee. 

A  grant  of  land  by  Estrada,  the  Governor  of  East  Florida,  waa  made  on  the  1st  of  An 
gust,  1816,  to  Elizabeth  Wiggins,  on  her  petition,  stating,  that  **  owing  to  the  diminu- 
tion of  trade,  she  will  have  to  devote  herself  to  the  pursuits  of  the  country."  The  grant 
was  made  for  the  quantity  of  land  apportioned  by  the  regulations  of  East  Florida,  to 
the  number  of  the  family  of  the  grantee.  It  was  regularly  surveyed  by  the  surveyor 
general,  according  to  the  petition  and  g^rant  No  settlement  or  improvement  was  ever 
made  l^  the  grantee,  or  by  any  one  acting  for  her  on  the  property.  In  1831,  Elizabeth 
Wiggins  presented  a  petition  to  the  Superior  Court  of  East  Florida,  praying  for  a  oon- 
firmation  of  the  grant;  and  in  July,  1838,  the  Court  gave  a  decree  in  favour  of  the 
claimant  On  lan  appeal  to  the  Supreme  Court  of  the  United  States,  the  decree  of  the 
Superior  Court  of  East  Florida  was  reversed.  The  Court  held,  that  by  the  regulations 
established  on  the  25th  November,  1818,  by  Governor  Coppinger,  the  grant  had  become 
void,  because  of  the  non-improvement,  and  the  neglect  to  settle  the  land  gruited. 

The  existence  of  a  foreign  law,  especially  when  unwritten,  is  a  &ct  to  be  proved  like  any 
other  fact,  by  appropriate  evidence. 

A  copy  of  a  decree  by  the  governor  of  East  Florida,  granting  land  to  a  petitioner  while 
Spain  had  possession  of  the  territory,  certified  by  the  secretary  of  the  government  to  have 
been  faithfully  made  from  the  original  in  the  secretary's  office,  is  evidence  in  the  Cooits 
of  the  United  States.  By  the  laws  of  Spain,  prevailing  in  the  province  at  that  time,  the 
secretary  was  the  proper  officer  to  give  copies ;  and  the  law  trusted  him  for  this  pai^ 
ticular  purpose,  so  far  as  he  acted  under  its  authority.  The  original  was  confined  to  the 
public  office. 

The  cases  of  Owings  vs.  Hull,  9  Peters,  624.  Percheman*s  case,  7  Peters,  61.  The 
United  States  w.  Delespine,  12  Peteis,  655,  dted. 

Prima  facie  evidence  of  a  fact,  is  such,  as  in  judgment  of  law  is  sufficient  to  establish  the 
fiut,  and  if  not  rebutted,  remains  sufficient  evidence  of  it  Kelly  t».  Jackson,  6  Peteia, 
632,  cited. 

The  eighth  article  of  the  Florida  treaty  stipulates  that,  "  grants  of  land  made  by  Spain  in 
Florida,  afier  the  24th  of  January,  1818,  shall  be  ratified  and  confirmed  to  the  persons 
in  possession  of  the  land,  to  the  same  extent  that  the  same  grants  would  be  valid  if 
the  government  of  the  territory  had  remained  under  the  dominion  of  Spain."  The 
government  of  the  United  States  may  take  advantage  of  the  non-performance  of  the 
conditions  prescribed  by  the  law  relative  to  grants  of  land,  if  the  treaty  does  not  provide 
for  the  omission. 

In  the  cases  <^  Arredondo,  6  Peters,  691,  and  Percheman,  7  Peters,  51,  it  was  held,  that  the 
words  in  the  Florida  ti^ty  '*  shall  be  ratified  and  confirmed ;"  in  refisrence  to  perfect 
titles,  should  be  construed,  **  are"  ratified  and  confirmed.  The  object  of  the  Court  in 
these  cases  was  to  exempt  them  from  the  operation  of  the  eighth  article,  for  that  they 
were  perfect  titles  by  the  laws  of  Spain  when  the  treaty  was  made ;  and  that  when  the 
soil  and  sovereignty  of  Florida  were  ceded  by  the  second  article,  private  rights  of  pro- 
perty were,  by  implication,  protected.  By  the  law  of  nations,  the  rights  to  property 
are  secured  when  territories  are  ceded ;  and  to  reconcile  the  eighth  article  of  the  treaty 
with  the  law  of  nations,  the  Spanish  side  of  the  article  was  referred  to  in  aid  of  the 
American  side.  The  Court  held,  that  perfect  titles,  *<  stood  confirmed*'  by  the  treaty 
and  must  be  so  recognised  by  the  United  States,  in  our  Courts. 

Perfect  titles  to  lands,  made  by  Spain  in  the  territory  of  Florida  before  the  24th  January, 
1818,  are  intrinsiadly  valid,  and  exempt  from  the  provision  of  the  eighth  article  of  the 
treaty ;  and  they  need  no  sanction  from  the  legislative  or  judicial  departments  of  the 
United  States. 

The  eighth  article  of  the  Florida  treaty  was  intended  to  apply  to  claims  to  land  whose 
validity  depended  on  the  performance  of  conditions,  in  consideration  of  which  the  con- 
cessions had  been  made ;  and  which  must  have  been  performed  before  Spain  was  bound 
to  perfect  the  titles.  The  United  States  were  boimd  after  the  cession  of  the  country,  to 
the  same  extent  that  Spain  had  been  bound  before  the  ratification  of  the  treaty,  to  pcafecT 
them  by  legislation  and  adjudication. 
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APPEAL  from  the  Superior  Court  of  East  Florida. 

The  appellee,  Elizabeth  Wiggins,  on  the  1st  of  August,  1815, 
presented  a  petition  to  Estrada,  the  governor  of  East  Florida,  stating 
that,  *<  owing  to  the  diminution  of  trade,  she  will  have  to  devote 
herself  to  the  pursuits  of  the  country ;"  and  wishing  to  establish 
herself  on  the  easltern  side  of  the  pond  of  St.  George,  ^  she  asked 
the  governor  to  grant  three  hundred  acres  in  the  said  place,  as  she 
had  five  children,  and  five  slaves,  with  herself.'^ 

By  a  decree  of  the  6th  of  August,  1815,  the  object  of  the  petition 
was  granted  by  Governor  Estrada,  and  '^  a  certified  copy  of  this  in- 
stance and  decree,''  was  ordered  to  be  issued  to  the  petitioner,  '^from 
the  secretary's  office." .  A  certified  copy  of  these  documents  was  given 
to  the  petitioner,  on  the  same  day,  by  ^  Don  Tomas  De  Aguilar." 

A  survey  of  Uie  land  was  made  by  the  surveyor  general  of  the 
province,  on  the  23d  of  March,  1821.  On  the  26th  of  May,  1831, 
Elizabeth  Wiggins  presented  a  petition  to  the  judge  of  the  Superior 
Court  of  East  Florida,  stating  her  claim  to  three  hundred  acres  of 
land,  granted  to  her  by  Governor  Elstrada,  and  praying  that  the 
validity  of  the  claim  might  be  inquired  into,  and  decided  by  the 
,  Court,  in  pursuance  of  the  acts  of  Congress. 

The  answer  of  the  District  Attorney  of  the  United  States  to  this 
petition,  denied  the  right  of  Elizabeth  Wiggins  to  the  land  claimed 
on  many  grounds.  Those  which  were  brought  into  examination, 
and  decided  upon,  were : 

First,  That  the  petitioner  had  never  taken  possession  of  or  culti- 
vated the  land. 

Second,  The  petitioner  was  required  to  make  proof  that  a  grant 
for  the  land  had  been  issued. 

Third,  That  the  petitioner  having  failed  and  neglected  to  occupy, 
improve,  or  cultivate  the  land,  and  having  abandoned  it,  the  right 
and  title  thereto,  if  any  had  existed,  were  wholly  forfeited  and  lost. 

Subsequently,  a  replication  to  the  answer  of  the  United  States 
was  filed,  and  the  original  certified  copy  of  the  grant  to  Elizabeth 
Wiggins  of  the  land,  the  same  being  certified  by  Tomas  De  Agui- 
lar^.,  secretary,  &c.,  was  offered  in  evidence  by  the  claimant,  and 
was  objected  to  by  the  United  States. 

The  Court  admitted  the  evidence. 

By  an  amended  bill,  the  petitioner  also  stated,  that  no  condition 
of  settlement  or  improvement  was  contained  in  the  grant  of  the 
land ;  and  that  if  any  condition  of  settlement  had  been  contained 
in  it,  the  unprotected  situation  of  that  part  of  East  Florida  from  In- 
dian depredations  and  aggressions,  from  the  time  of  the  grant  to  the 
cession  of  the  territory  of  Florida  to  the  United  States,  had  ren- 
dered it  impossible  to  settle  in  that  portion  of  the  country  with 
safety  to  the  persons  or  property  of  those  who  might  venture  so 
to  do. 

The  United  States  in  an  amended  answer,  set  up  in  further  oppo- 
sition to  the  claim  of  the  petitioner,  the  usage,  practice,  and  custom, 
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of  the  government  of  Spain,  which  prevailed  when  the  alleged  grant 
was  made ;  that  ten  years'  occupancy  and  cultivation  of  the  land« 
under  such  a  grant,  was  necessary  to  give  the  grantee  the  title  in 
fee  simple  to  the  land.  The  United  States  stated  other  objections 
to  the  title  claimed  by  the  petitioner;  and  denied  that  the  settlement 
of  the  land  was  rendered  dangerous  by  the  disturbed  state  of  the 
country. 

The  parties  to  the  cause  proceeded  to  take  evidence  in  support  and 
in  opposition  to  the  claim  of  th#  petitioner ;  and  the  cause  was  heard 
on  the  documents  and  evidence.  At  Svly  term,  1838,  the  Superior 
Court  made  a  decree  confirming  the  title  of  Elizabeth  Wiggins  to 
the  land  claimed  by  her.  From  this  decree  the  United  States  took 
an  appeal  to  this  Court. 

The  case  was  argued  by  Mr.  Gilpin,  Attorney  General,  and  Mr. 
Sent,  for  the  United  Stiates ;  and  by  Mr.  Downing,  for  the  appellee. 

Mr.  Gilpin,  for  the  United  States. 

This  is  one  of  a  numerous  class  of  cases  which  has  of  late  years 
repeatedly  claimed  the  consideration  of  this  Court  The  rule  laid 
down  by  the  late  Chief  Justice  is  one  that  should  be  recognised 
whenever  they  are  discussed :  that  ^<  it  would  violate  the  usage  of 
nations,  and  outrage  the  sense  of  justice,  to  annul  private  rights.'^ 
To  protect  these  is  the  duty  of  this  Court ;  and  it  was  also  unques- 
tionably the  desire  and  object  of  the  executive,  government,  when  it 
made  the  treaty  with  Spain.  The  eighth  article  of  that  treaty  was 
adopted  after  much  discussion  and  change ;  and  these  discussions 
turned  mainly  on  the  provisions  which  were  to  guard  private  and 
existing  interests.  But,  on  the  other  hand, fraud  is  to  be  prevented; 
the  public  domain,  of  which  the  acquisition  was  costly,  is  to  be  pro- 
tected ;  opportunities  of  deception  growing  out  of  the  change  of 
dominion  are  to  be  watched ;  titles  are  to  be  saved  from  embarrass- 
ment and  conflict ;  and  the  regulations  made  imperative  on  the  land- 
holder, by  the  Spanish  laws,  are  not  to  be  wantonly  relaxed.  The 
Spanish  land  law  in  Florida  was  one  of  great  liberality;  occupation 
and  cultivation  formed  the  only  price  which  the  government  required 
from  its  grantees ;  but  this  price  it  did  absolutely  require.  While, 
therefore,  we  sacredly  uphold  every  vested  right,  and  reserve  to 
every  citizen  of  Florida  the  privileges  he  derived  under  the  Spanish 
law,  we  must  exact  of  him  proof  of  a  compliance  with  the  condi- 
tions that  law  imposed,  before  we  allow  him  the  benefit  of  its  pri- 
vileges. We  have  no  right  to  tolerate  what  would  facilitate  or 
sanction  fraud  or  unjustifiable  negligence. 

The  Spanish  government  would  not,  in  its  most  liberal  spirit,  have 
confirmed  to  the  present  claimant  the  grant  of  land  she  now  seeks 
to  obtain.  Her  claim  is  founded  on  a  concession  of  three  hundred 
acres,  alleged  to  have  been  given  by  Governor  Estrada,  in  1815, 
and  to  have  been  surveyed  in  1821 ;  but  never,  as  is  admitted,  pos- 
sessed or  cultivated  to  this  day.    Two  inquiries,  therefore,  present 


Digitized  by 


Google 


JANUARY  TERM,  1840.  337 

[Tfae  United  StalM  m.  Wiggini.] 

themselves:  first,  whether  such  a  concession  was  ever  made  in  point 
of  fact ;  and  secondly,  whether,  if  it  was  not,  the  acts  of  the  claun- 
ant  since  have  been  such  as  now  to  authorize  its  confirmation. 

1.  That  no  such  concession  was  ever  granted  by  Governor  Es- 
trada may  be  inferred  from  the  fact  that  none  was  ever  produced 
or  exhibited  until  the  year  1833,  eighteen  years  after  it  purports  to 
have  been  made.  The  claim  itself  first  appears  in  the  report  of  the 
register  and  receiver,  dated  in  January,  1827,  twelve  years  after  the 
alleged  grant  Even  then  it  is  sustained  only  by  an  alleged  certifi- 
cate of  survey,  dated  on  the  23d  March,  1821,  purporting  to  have 
been  made  by  the  surveyor  general,  Clarke,  six  years  after  the  grant, 
in  face  of  the  Spanish  law,  which  required  the  possession  to  be  taken 
within  six  months  after  the  date  of  the  grant  There  was  no  evidence 
of  occupation  or  cultivation ;  none  of  the  existence  of  the  concession 
now  relied  on;  its  existence  was  not  even  alleged  till  the  year  1833; 
the  claim  up  to  that  time,  was  admitted  to  rest  on  the  certificate  of 
survey  by  Clarke,  which,  if  genuine,  was  made  by  him  in  direct 
violation  of  the  Spanish  land  law. 

But,  independent  of  the  strong  inferences  resulting  from  these  cir- 
cumstances, the  documentary  title  now  set  up  is  inadmissible  as 
legal  evidence.  No  original  paper  is  exhibited ;  of  the  concession 
we  have  merely  a  copy  certified  by  Aguilar,  the  governor's  secre- 
tary;  of  the  certificate  of  survey  we  have  merely  a  copy  certified  by 
the  keeper  of  the  public  archives.  No  evidence  is  ofiered  to  show 
that  either  of  these  papers  ever  existed.  Aguilar,  the  person  who 
copied  the  concession,  is  not  produced;  Clarke,  the  surveyor  gene- 
ral, who  is  examined,  does  not  prove  either  the  concession  or  his 
own  certificate  of  the  survey;  Alvarez,  a  derk  in  Aguilar's  office  at 
the  time,  never  saw  or  heard  of  the  original  concession ;  Cavedo, 
a  clerk  in  the  record  office,  knows  nothing  of  it ;  no  evidence  of  its 
existence,  and  consequently  of  its  loss  or  destruction,  appears  through- 
out the  record. 

To  supply  the  want  of  this,  the  claimant  attempts  to  establish  a 
presumption  of  loss,  by  alleging  that  the  documents  in  the  record 
office  were  so  carelessly  kept  as  to  make  the  loss  of  these  papers 
very  probable.  But  this  aUegation  is  quite  inconsistent  with  the 
testimony  before  this  Court  The  papers  are  shown,  at  all  events, 
to  have  been  carefully  kept  from  1815  to  1821;  yet  Alvarez,  who 
kept  them,  and  constantly  examined  them,  never  saw  such  a  con- 
cession; in  1821,  the  return  of  the  survey  must  have  led  him  to 
recur  to  it,  if  in  existence :  the  surveyor  general,  who  was  well  ac- 
quainted with  the  office  papers,  never  saw  it :  in  a  list  of  documents 
made  soon  after  the  change  of  flags,  neither  the  concession  nor  cer- 
tificate of  survey  is  alluded  to.  These  circumstances,  taken  in  con- 
nexion with  the  fact  that  the  concession  was  never  relied  on  by  the 
claimant  till  1833,  are  inconsistent  with  the  presumption  of  existence 
and  loss.  Nor  is  this  all ;  there  is  evidence  which  goes  far  to  raise 
a  contrary  presumption :  the  loss  of  no  grant  from  these  archives 
has  been  alleged,  except  such  as  now  depend  on  copies  certified  by 
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Aguilar ;  and  evidence  was  ofl'ered  to  prove,  that,  in  two  cases  al 
least)  he  bad  proposed  to  forge,  or  did  actually  forge,  documents  of 
a  similar  character;  although  this  evidence,  being  objected  to  by  the 
claimant,  was  no  doubt  properly  rejected,  yet  it  forms  a  strong  cir- 
cumstance, taken  in  connexion  with  the  rest,  to  authorize  a  presump- 
tion that  there  never  was  any  original  concession. 

Admitting,  however,  the  facts  on  which  the  claimant  presumes 
this  loss,  yet  they  can  have  no  weight,  as  legal  evidence,  without 
previous  proof  that  the  document  in  question  did  actually  exist. 
Satisfactory  testimony  that  the  original  existed,  is  absolutely  neces- 
sary before  the  certified  copy  can  be  admitted.  In  the  case  of 
Goodier  w.  Lake,  1  Atkyns,  446,  Lord  Hardwicke  required,  not 
merely  that  the  existence  but  the  genuineness  of  a  note,  alleged  to 
be  lost,  should  be  shown  before  a  copy  was  admitted ;  and  in  that 
of  Irwin  vs.  Simpson,  7  Bro.  Pari.  Cases,  317,  an  office  copy  of  a 
bill  was  rejected,  though  an  officer  of  the  Court  was  ready  to  prove 
that  the  original  could  not  be  found,  after  a  search  among  the  records. 
In  the  case  of  Cauffman  vs.  The  Congregation  of  C^ar  Springs, 
6  Binney,  63,  the  Supreme  Court  of  Pennsylvania  held,  that,  in 
order  to  prove  the  substance  of  a  written  agreement,  evidence  of  its 
existence  must  be  first  given,  and  then  that  it  was  lost  or  destroyed. 
So  in  the  case  of  Meyer  vs.  Barker,  6  Binney,  237,  the  same  Court 
say,  that  before  secondary  evidence  of  the  contents  of  a  written  in- 
strument can  be  given,  *^  there  must  be  proof  that  such  instrument 
once  existed,  and  is  lost  or  destroyed."  This  rule  has  been  repeat- 
edly recognised  by  other  judicial  tribunals;  Jackson  vs.  Todd,  3  Johns. 
Rep.  304 ;  Spencer  vs.  Spencer,  1  Gallison,  624 :  and,  in  this  Court, 
distinct  proof  that  a  lost  deed  had  been  in  possession  of  a  person  to 
whom  it  properly  belonged,  was  regarded  as  a  necessary  ground  for 
the  admission  of  secondary  evidence  of  its  contents.  Minor  ttf.  Til- 
lotson,  7  Peters,  101.  The  present  cladmant  ofiers  no  direct  testi- 
mony whatever  of  the  existence  of  her  concession.  The  only  evi- 
dence in  fact  is,  that  a  copy  of  it  is  referred  to  in  the  certificate  of 
survey;  but  even  of  that  certificate  of  survey  nothing  but  a  copy  is 
produced.  Clearly,  the  case  is  not  brought  within  the  well  estab- 
lished rule. 

It  is  contended,  however,  that  the  rule  in  question  does  not  apply 
where  the  originals  are  placed  in  a  public  office,  and  the  office  is 
allowed  by  law  to  give  to  the  parties  certified  copies.  To  this  it  is 
answered,  in  the  first  place,  that  this  exception  does  not  in  any  case 
dispense  with  direct  proof  of  the  original  having  existed;  but,  in  the 
second  place,  it  is  never  applicable  in  a  case  where  the  genuineness 
of  the  original  is  contested.  In  the  case  of  the  United  States  vs. 
Percheman,  7  Peters,  84,  where  the  question  arose  in  regard  to  the 
admission  of  these  certificates,  it  was  declared  by  the  Court,  in  ad- 
mitting them,  that  the  original  must  be  produced,  if  either  party 
should  suggest  the  necessity  of  so  doing.  In  the  case  of  Minor  vs. 
Tillotson,  7  Peters,  101,  it  was  held,  that  wherever  suspicion  hung 
over  the  instrument,  the  copy  was  not  to  be  admitted  without  rigid 
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inquiry.  In  the  case  of  the  United  States  vs,  Jones,  8  Peters,  382, 
it  was  held,  that  although  a  certified  treasury  transcript  of  docu- 
ments filed  in  the  public  offices,  is  made,  by  law,  of  equal  validity 
with  the  originals,  yet  the  defendant  is  at  liberty  to  impeach  the  evi- 
dence thus  certified,  and,  on  allegation  of  fraud,  require  the  produc- 
tion of  the  original  In  the  case  of  Owings  t^^.  Hull,  9  Peters,  626, 
where  the  copy  of  a  bill  of  sale  in  Louisiana  was  admitted,  it  was 
done  upon  the  express  ground  that  the  original  was  in  the  possession 
of  the  notary.  In  the  case  of  Winn  t*^.  Patterson,  9  Peters,  675,  it 
was  held,  that  there  must  be  satisfactory  proof  of  the  genuineness 
and  due  execution  of  a  power  of  attorney,  before  a  copy  from  the 
public  office  of  the  recorder  could  be  received.  In  the  case  of  the 
United  States  vs.  Delespine,  12  Peters,  656,  the  extent  to  which  these 
certificates  of  Florida  concessions  were  to  be  admitted,  as  evidence,, 
was  discussed ;  and  their  admission  was  made  to  depend  upon  the 
fact  that  there  was  positive  proof  of  the  existence  of  the  original 
concession,  in  the  office  of  the  secretary  who  gave  the  certificate. 
This  case,  therefore,  is  not  excepted  from  the  common  law  rule, 
making  proof  of  the  existence  of  the  original  necessary,  by  the  fact 
that  its  deposit  in  a  public  office  was  required. 

It  is  however  contended,  that  by  the  usages  recognised  in  the 
Spanish  law,  the  certificate  is  evidence  without  proving  the  exist- 
ence of  the  original.  No  authority  has  been  cited  on  this  point ; 
no  law,  order,  receipt,  or  judicial  decision  to  that  effect,  has  been 
exhibited.  The  claimant  relies  on  tlie  parol  evidence  of  a  few  per- 
sons in  Florida,  to  prove  what,  if  it  exists,  must  be  a  well  settled  rule 
in  the  judicial  tribunals  of  Spain.  This  is  not  a  matter  of  mere  local 
usage,  which  is  to  be  established  like  an  ordinary  fact.  But  taking 
the  parol  testimony  in  the  record,  it  will  be  found,  that  in  every 
instance  where  the  witnesses  speak  of  a  certified  copy  of  a  conces- 
sion being  of  equal  validity  with  the  original,  they  explain  them- 
selves as  referring  to  cases  where  the  original  is  known  or  proved  to 
exist.  Alvarez,  the  principal  witness  of  the  claimant  on  this  point, 
says,  that  ^  he  does  not  recollect  a  certified  copy  of  a  grant  being 
received  in  evidence  in  a  Spanish  Court  of  justice,  where  the  ori- 
ginal was  not  on  file  in  the  proper  office ;  and  from  his  knowledge 
of  the  practice  of  the  government,  he  does  not  believe  that  such  a 
copy  would  be  received  in  evidence  in  a  Spanish  Court,  unless  the 
party  could  prove  that  the  original  was  in  the  office  at  the  time  the 
copy  was  made." 

On  these  grounds,  it  is  submitted  that  there  is  no  evidence  of  this 
concession  ever  having  been  made;  but  a  strong  presumption 
against  it. 

2.  If,  however,  the  original  concession  is  proved,  still  the  claimant 
is  not  entitled  to  a  confirmation  of  it,  because  she  performed  none  of 
the  conditions  which  were  required  to  perfect  her  title  by  the  Spanish 
law. 

Grants  of  land  in  Florida,  by  the  Spanish  authorities,  so  far  as 
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they  have  come  before  this  Courti  appear  to  have  been  of  three 


First.  Absolute  grants^  in  consideration  of  services  already  per- 
formedy  which  were  made  by  the  governors,  in  special  cases,  either  I 
by  virtue  of  a  special  power  recognised  by  the  laws  of  the  Indies,  (2 
White's  New  Recopilacion,  38. 40.  52 ;)  or  by  the  authority  given,  in 
particular  decrees,  coming  directly  or  indirectly  from  the  sovereign,  as 
in  the  case  of  the  grants  conferred  upon  Salus,Paulin,and  Percheman, 
in  reward  for  their  services.  2  White's  New  Rec.  280.  The  very 
nature  of  these  grants  forbids  a  limitation  on  the  quantity,  or  on  the 
Consideration  that  might  move  them.  They  are  recognised  by  this 
Court  in  the  cases  of  the  United  States  vs.  Percheman,  7  Peters,  97 ; 
and  United  States  vs.  Clarke,  8  Peters,  453. 

Second.  Grants  in  consideration  of  services  to  be  performed,  and 
aeemed  specially  important  for  the  improvement  of  the  province. 
These  do  not  seem  to  have  grown  out  of  any  law  or  royal  order,  but 
were  not  infrequent  for  some  years  before  the  cession  of  Florida. 
They  were  established  by  usage,  and  recognised  as  lawful.  2 
White's  New  Recopilacion,  386.  289,  290.  The  services  appear 
to  have  been  of  three  kinds:  the  erection  of  saw  mills,  facto- 
ries, or  mechanical  works ;  the  introduction  and  rearing  of  large 
numbers  of  cattle ;  and  the  establishment  in  particular  places  of 
large  bodies  of  settlers.  The  titles  to  these  were,  in  some  instances, 
absolute  on  their  face,  and  conveyed  a  present  grant  from  their  date, 
though  coupled  with  conditions  for  the  subsequent  performance  of 
the  specified  services ;  or  they  were  mere  concessions  or  incipient 
grants,  securing  a  future  absolute  title,  on  the  perfonnance  of  the 
conditions.  The  first  are  recognised  by  this  Court,  in  the  cases  of 
United  States  vs.  Arredondo,  6  Peters,  745,  746.  United  States  vs. 
Clarke,  8  Peters,  441.  467.  United  States  vs.  Sibbald,  10  Peters, 
313;  and  others.  The  second,  in  the  cases  of  United  States  vs.  Mills, 
12  Peters,  215,  and  United  States  vs.  Eingsley,  12  Peters,  477. 486. 

Third.  But  the  great  class  of  cases  was  that  of  gratuitous  grants,  in 
moderate  quantities,  for  purposes  of  actual  occupation  and  cultiva- 
tion. To  this  class  is  applicable  the  general  system  of  Spanish  land 
law  which  existed  in  Florida  and  Louisiana;  and  the  regulations 
embraced  under  it  are  as  clear  and  distinct  as  those  of  the  laud  laws 
of  the  United  States.  It  is  true,  the  grants  were  gratuitous,  but  the 
performance  of  the  conditions  annexed  by  that  law,  was  a  conside- 
ration as  explicit  as  the  pa3rment  required  by  our  laws. 

The  regulations  in  regard  to  these  grants  are  first  found  in  the 
compilation  of  the  laws  of  the  Indies,  promulgated  by  the  Spanish 
sovereign  in  1682.  By  those  laws,  grants  were  distributed  by  the 
governors  to  settlers,  on  condition  that  they  should  take  actual  pos- 
session of  the  lands  granted  in  three  months,  and  build  upon  and 
cultivate  them ;  and  after  four  years  of  such  occupation,  they  were 
entitled  to  hold  the  land  in  absolute  property.  2  White's  New  Rec 
48.  50, 51.    The  incipient  grant,  termed  a  concession,  was  deposited 
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in  the  office  of  the  governor's  secretary;  but,  on  proof  of  the  neces- 
sary occupation  and  cultivation,  the  settler  received  an  absolute 
grant,  or,  as  it  was  called,  a  royal  title,  which  was  recorded  in  the 
office  of  the  escribano,  or  notary  of  the  province.  2  White's  New 
Rec.  283.  The  quantity  to  be  given  to  each  settler  is  not  prescribed 
in  the  laws  of  the  Indies,  but  the  governors  are  directed  to  graduate 
it.  These  regulations  are  subsequently  recognised  by  the  King  of 
Spain,  in  his  royal  orders  of  1735,  1754,  and  1768,  (2  White's  New 
Rec.  62.  64.  71 ;)  and  in  the  latter  it  is  declared,  that  <^  where  any 
shall  not  apply  themselves  in  a  proper  manner  to  improve  the  lands 
allotted  to  them,  the  same  shall  be  taken  from  them,  (which  I 
do  without  mercy,)  and  granted  to  others  who  shall  fulfil  the  condi- 
tions." In  1770, 0'Reilley,  the  Governor  of  Louisiana,  promulgated 
his  regulations,  fixing  two  hundred  and  forty  arpens  as  the  quantity. 
of  a  concession  £>r  a  family,  and  allowing  an  absolute  title,  in  the 
name  of  the  king,  after  three  years'  cultivation  and  improvement, 
to  be  ascertained  after  strict  inquiry.  2  White's  New  Rec.  229,230. 
In  1790,  under  the  administration  of  Governor  Quesada,  in  East 
Florida,  and  pursuant  to  a  royal  order,  dated  the  29th  November, 
1789,  we  have  the  quantity  allotted  to  the  settlers  in  that  province 
specifically  designated ;  one  hundred  acres  are  assigned  to  each  head 
of  a  family,  and  fifty  to  each  other  person  composing  it,  whether 
white  or  black ;  provision  is  also  made,  that  foreign  emigrants  shall 
first  take  an  oath  of  allegiance  to  Spain ;  the  surveyor  general  is 
required  to  inform  the  settlers  that  they  will  obtain  their  concessions 
or  incipient  titles  from  the  governor's  secretary ;  and  also,  to  give 
them  express  notice  that  the  conditions  prescribed  by  law  must  be 
completed,  before  they  can  receive  an  absolute  title.  2  White's 
New  Rec.  276.  1  Clarke's  Land  Laws,  996—998.  In  1797,  Go- 
vernor Gayoso,  in  Louisiana,  enlarged  the  allotment  to  two  hundred 
acres  for  the  head  of  the  family,  fifty  acres  for  each  child,  and  twenty 
for  each  negro ;  he  required  possession  to  be  taken  within  one  year, 
and  gave  an  absolute  title  after  three  years'  cultivation.  2  White's 
New  Rec.  233.  In  1799,  Governor  Morales  declared,  explicitly, 
that  notwithstanding  the  concession,  or  first  grant,  by  which  the  set- 
tler obtained  possession,  he  was  ^<  not  to  be  regarded  as  the  owner 
of  the  land  until  his  royal  title  was  delivered  complete."  2  White's 
New  Rec.  239.  In  1803,  Governor  White,  in  East  Florida,  reduced 
the  allotment  to  fifty  acres  for  the  head  of  the  family,  twenty-five 
acres  to  each  child  and  slave  above  the  age  of  sixteen  years,  and 
fifteen  acres  to  each  that  was  younger ;  he  declared  that  ^  every 
concession,  in  which  no  time  was  specified,  should  be  null,  if  pos- 
session and  cultivation  were  not  commenced  within  six  months." 
He  also  required  ten  years'  possession  before  an  absolute  or  royal 
title  was  granted ;  and  decreed,  that  if,  in  any  case,  the  land  was 
abandoned  for  two  years,  the  title  should  be  absolutely  void.  2 
White's  New  Rec.  259.  277.  278. 281.  In  1811,  Governor  Estrada 
solicited  permission  to  change  these  regulations,  and  to  be  allowed 
to  sell  the  lands  absolutely  for  money,  in  lieu  of  granting  them  gra- 
2  v2 
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tuitously  on  conditions  of  cultivation  and  settlement ;  but  all  change 
in  the  system  was  explicitly  refused.  2  White's  New  Rec  266, 
267.  In  1813,  the  Cortes,  under  the  new  Spanish  constitution, 
passed  an  ordinance  authorizing  such  sales,  but  this  was  repealed 
the  next  year,  and  the  previous  laws  and  regulations  were  restored 
Clarke's  Land  Laws,  1007.  1010.  8  Peters,  455.  With  this  par- 
tial exception,  (which  does  not  appear  to  have  been  acted  on  in 
practice,)  the  regulations  of  Governor  White  continued  in  fall  force 
till  1815,  when  Governor  Eindelan,  on  account  of  the  Indian  dis- 
turbance, relaxed  them  so  far  as  to  grant  absolute  titles  to  settlers 
who  had  actually  built  houses  and  improved  their  lands,  though  the 
ten  years'  settlement  was  not  complete.  2  White's  New  Rec  288. 
In  1818,  Governor  Coppinger,  at  the  instance  of  Garrido,  an  agent 
of  the  Duke  of  Alagon,  directed  a  full  investigation  and  review  of 
the  land  system  of  Florida  to  be  made ;  and  the  report  of  Saavedra. 
which  was  sanctioned  by  the  governor,  fully  establishes  the  re^ib  - 
tions  which  have  been  cited,  as  then  in  existence ;  whether  they  fo- 
late to  the  absolute  grants,  the  grants  upon  express  condition,  or  the 
gratuitous  concessions  for  purposes  of  settlement  and  cultivation. 
2  White's  New  Rec.  282.  288. 

The  claimant's  title  in  this  case  rests  on  a  concession  of  Governor 
Estrada  of  three  hundred  acres ;  not  asked  or  granted  for  any  ser- 
vices, but  because  '^  she  has  five  children  and  five  slaves,  with  her- 
self." This  entitled  her  to  three  hundred  acres.  At  that  time  the 
regulations  of  Governor  White  were  in  full  force.  She  never  oc- 
cupied the  land  or  cultivated  it,  at  any  time  from  the  date  of  the 
concession  to  the  present  day.  It  cannot  be  doubted  but  that  under 
the  Spanish  law,  ^^  her  concession  is  of  no  value  or  efiiect,  the  pre- 
scribed conditions  not  having  been  complied  with,  nor  can  she  by 
means  of.  it  claim  any  right  to  the  land  ^nted,  which  should  now 
be  considered  vacant."  These  are  the  words  of  Saaredra. 
2  White's  New  Rec.  283. 

But  it  is  said  the  eighth  article  of  the  treaty  between  Spain  and 
the  United  States,  ceding  Florida,  recognises  this  as  a  valid  and  ex- 
isting title,  because  there  is  no  condition  expressed  in  it.  The  treaty 
declares,  that  ^<  Spanish  grants,  made  before  the  24th  January,  1818, 
shall  be  ratified  and  confirmed  to  the  persons  in  possession  of  tbe 
lands,  to  the  same  extent  that  the  same  grants  would  be  valid,  if 
the  territories  had  remained  under  the  dominion  of  Spain."  6  Laws 
of  the  United  States,  618.  2  White's  New  Rec  210.  The  mean- 
ing of  this  article  has  been  fully  canvassed  and  settled  by  this  Court. 
In  the  case  of  the  United  States  vs.  Arredondo,  (6  Peters,  741,)  it 
was  held,  that  under  the  treaty,  and  without  the  necessity  of  any 
further  act  by  the  United  States,  all  complete  and  absolute  titles  then 
existing,  **  stood  confirmed ;"  and  this  decision^ was  repeated  in  the 
case  of  the  United  States  vs.  Percheman,  7  Peters,  89.  But  all 
grants  which  were  not  complete  and  absolute,  could  only  be  made 
valid  by  the  legislation  of  the  United  States.  The  question,  then, 
resolves  itself  into  this :  has  any  legislation,  in  pursuance  of  this 
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^®&^9  given  yalidity  to  a  concession  or  imperfect  title,  where  the 
grantee  had  not  performed  the  conditions  required  by  the  Spanish 
law,  to  make  the  grant  valid  ?  The  first  act,  that  of  8th  May,  1822, 
(3  Story's  Laws,  1870,)  directs  an  examination  by  commissioners 
into  the  jbct,  whether  the  claim  presented  was  valid,  *^  agreeably  to 
the  laws  and  ordinances  previously  existing  of  the  governments 
making  the  grant/*  The  act  of  3d  March,  1823,  (3  Story's  Laws, 
1907,)  recognises  and  directs  the  same  inquiry.  The  act  of  28th 
February,  1824,  (3  Story's  Laws,  1935,)  makes  it  incumbent  on  the 
claimant  to  establish,  that  ^^  the  conditions  required  by  the  laws  and 
ordinances  of  the  Spanish  government,"  shall  have  been  complied 
with.  And  the  act  of  23d  May,  1828,  (4  Story's  Laws,  2124,)  which 
finally  submits  the  claims  to  a  judicial  decision,  restricts  them  by 
the  rule  prescribed  in  the  act  of  the  26th  May,  1824,  (3  Story's 
Laws,  1959,)  to  such  as  «  might  have  been  perfected  into  a  complete 
title  under  and  in  conformity  to  the  laws,  usages,  and  customs  of 
the  government,  under  which  the  same  originated."  While,  there- 
fore, a  complete  and  perfect  grant  is  recognised  as  valid,  without 
inquiring  into  the  fact,  how  far  it  had  been  duly  made ;  it  is  apparent 
that  neither  by  the  treaty,  nor  by  the  legislation  of  Congress,  is  an 
inceptive  or  imperfect  grant  confirmed,  unless  it  might  have  been 
perfected  under  the  laws  and  usages  of  Spain.  It  has  been  shown 
that  the  present  claim  could  not  have  been  so  perfected,  but  that  it 
was,  and  is,  absolutely  null ;  and  '<  the  land  granted  should  now  be 
considered  as  vacant." 

Nor  can  any  decision  of  this  Court  be  shown  which  goes  to  esta- 
blish such  a  claim ;  no  case  exactly  similar  has  come  before  it ;  but 
so  far  as  the  principles  heretofore  laid  down,  are  applicable  to  it,  it 
submitted  that  they  sustain  the  ground  now  taken,  on  behalf  of  the 
United  States.  If  so,  the  decision  of  the  Court  below  was  errone- 
ous, and  the  claim  of  the  appellee  should  be  rejected;  even  if  it  be 
admitted  that  the  proof  of  the  existence  of  the  original  concession 
is  sufficient 

Mr.  Downing,  for  the  appellee,  contended, 

1.  That  this  copy  is  full  and  sufficient  proof  of  the  grant :  First, 
by  the  Spanish  laws  and  usages ;  and,  second,  by  the  common  law 
of  England,  adopted  in  Florida,  as  primary  evidence  before  the 
Spanish  Court — as  secondary  and  sufficient  before  ours. 

2.  That  the  absence  of  the  original  from  the  archives,  is  accounted 
for  by  the  carelessness  with  which  the  papers  were  kept ;  and  does 
not  furnish  a  presumption  that  it  never  existed. 

The  appellee  may  safely  rest  her  case  on  the  authority  of  the 
cases  decided  by  this  Court,  as  to  the  proof  of  the  grant  from  Go- 
vernor Estrada.  A  certified  copy  of  the  grant  is  presented,  and  this 
13  the  only  paper  a  claimant  of  land' in  East  Florida  can  have.  The 
petition  for  the  grant,  and  the  order  of  the  Oovemor  of  Florida  upon 
it,  are  office  papers ;  and  always  on  file  in  the  office  of  the  secretary 
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of  the  government.    Certified  copies,  which  serve  as  titles,  are  issued 
by  the  government.    This  was  the  practice  in  all  such  cases. 

The  question  before  the  Court  is  upon  the  validity  of  the  certifi 
cate  of  title. 

As  to  the  performance  of  the  condition  of  settlement,  it  has  been 
repeatedly  held,  by  this  Court,  it  is  a  condition  subsequent,  and  does 
not  affect  the*  validity  of  the  grant.  10  Peters,  321.  But  in  the 
grant  to  Elizabeth  Wiggins,  there  is  no  condition  of  settlement. 

It  has  always  been  contended  in  Florida,  that  even  if  there  is  a 
condition  of  settlement  in  the  grant,  the  forfeiture  is  to  be  enforced 
by  the  government:  and  until  this  is  done,  the  grant  is  in  full  ope- 
ration. No  case  is  knowa  in  which  the  forfeiture  has  b^en  claimed. 
Grants  of  this  description  were  made  as  inducements  to  settlements 
and  improvements.  The  government  required  an  agricultural  popu- 
lation, to  increase  the  safety  of  the  whole  community  from  Indian 
depredations.  Grants  of  land  were  freely  given,  when  offers  of  set- 
tlement were  made ;  but  no  rigid  exaction  of  penalties  followed  the 
failure  of  the  grantee  to  execute  the  purposes  of  improvement  and 
settlement. 

This  Court,  in  the  case  of  Percheman,  have  decided  upon  the 
legality  of  the  certified  copy  of  the  petition  and  grant,  as  evidence. 
In  other  cases,  the  same  decision  has  been  made.     12  Peters,  655. 

Cited  also,  in  support  of  the  general  principles  on  which  the  title 
of  the  appellee  rested,  6  Peters,  727 — 731.  738.  2  Peters'  Digest, 
313.     Sibbald's  case,  10  Peters,  322.     6  Peters,  735. 

It  is  considered  as  having  been  settled  by  the  decrees  of  this 
Court,  in  the  Florida  cases,  that  all  other  conditions,  but  those  in  Mill 
grants,  are  conditions  subsequent. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  Court 
The  first  question  arises  upon  the  admission  in  evidence  of  the 
memorial  of  Mrs.  Wiggins,  and  the  decree  thereon  by  the  governor, 
Estrada,  on  the  certificate  of  the  secretary,  Aguilar.    They  are  as 
follow : 

MEMORIAL   FOB   GRANT. 

TVanslaiton. 

"His  Excellency  the  Governor: 

<^  Isabel  Wiggins,  an  inhabitant  of  the  town  of  Fernandina,  with 
the  greatest  respect  appears  before  your  Excellency,  and  states,  that 
she  has  never  importuned  the  attention  of  the  government  with  peti- 
tions for  lands,  as  she  procured  to  support  her  family  with  the  fruits 
of  her  industry,  in  this  town ;  but  owing  to  the  diminution  of  trade, 
she  considers  that  she  will  have  to  devote  herself  to  the  pursuits  of 
the  country;  and  wishing  to  establish  herself  on  the  eastern  side  of 
the  pond  of  St.  George,  she  supplicates  your  Excellency  to  be  pleased 
to  grant  to  her  three  hundred  acres  in  the  said  place,  as  she  has  five 
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ehildren  and  five  slaves,  with  herself;  which  favour  she  begs  of  the 
just  administration  of  your  Excellency. 
^^Femandina,  Ut  ^ugust^  1815. 

**  Isabel  Wiggins  " 

DECREE. 

*^St.  AuguBtine^  6th  August fOne  tJiousand ei^ht  hundred  andjifteeru 

<<The  tract  which  the  interested  party  solicits  is  granted  to  her, 

without  prejudice  to  a  third  party ;  and  for  the  security  thereof,  let  a 

certified  copy  of  this  instance  and  decree  be  issued  to  her,  from  the 

secretary's  office.  Estrada." 

CERTIFICATE   OF   AGUILAR. 

"  I,  Don  Tomas  de  Aguilar,  sub-lieutenant  of  the  army,  and  secre- 
tary of  the  government  of  the  place  and  province  of  East  Florida, 
for  his  majesty,  do  certify  that  the  preceding  copy  is  faithfully  drawn 
from  the  original  which  exists  in  the  secretary's  office,  under  my 
charge,  and  pursuant  to  the  order  I  give  the  present,  in  St.  Augus- 
tine of  Florida,  on  the  sixth  of  August,  one  thousand  eight  hundred 
and  fifteen.  Tomas  De  Aouilar." 

Before  the  memorial  and  concession  were  offered  in  evidence, 
Elizabeth  Wiggins  made  affidavit:  <^That,  in  August,  1815,  she 
petitioned  for  the  grant ;  that  she  received  shortly  after  from  the 
secretary  of  the  government,  a  certified  copy  of  the  petition  and 
decree;  that  she  never  had  had  possession  or  control  of  the  original; 
that  she  always  understood  that  it  was,  at  the  date  thereof,  placed  in 
the  proper  public  office,  as  was  usual  in  such  cases;  that  she  under- 
stood from  her  counsel  the  same  could  not  be  found ;  and  that  she 
is  ignorant  what  has  become  of  the  same." 

The  affidavit  was  objected  to,  on  the  part  of  the  United  States,  and 
rejected  by  the  Court,  and  the  evidence  offered  received  without  its 
aid ;  on  proof  being  made  of  the  handwriting  of  Aguilar,  the  govern- 
ment secretary. 

Much  evidence  was  introduced  to  prove  the  practice  and  rules  in 
use  in  the  offices  of  the  Spanish  government,  from  which  titles  to 
lands  issued.  We  think  the  evidence  was  admissible;  the  existence 
of  a  foreign  law,  especially  when  unwritten,  is  a  fact  to  be  proved, 
like  any  other  fact,  by  appropriate  evidence.  The  Spanish  pro- 
vince of  Florida,  was  foreign  to  this  country  in  1815,  when  the 
transaction  referred  to  purports  to  have  taken  place. 

A  principal  witness  to  prove  the  practice  in  the  government  Secre- 
tary's office,  was  Alirarez,  who  had  been  a  clerk  in  it  firom  1807,  to 
the  time  of  the  change  of  government,  in  1821.  He,  and  others, 
estabUsh  beyond  controversy,  that  persons  wishing^  grants  of  land 
from  the  Spanish  government,  presented  a  memorial  to  the  governor, 
and  he  decreed  on  the  memorial,  in  the  form  pursued  in  Mrs.  Wig- 
gins' case ;  that  the  decree  of  the  governor  was  filed  in  the  secre- 
tary's office,  and  constantly  retained  there,  unless,  in  cases  where 
a  royal  title  was  ordered  to  be  issued,  when  the  decree  was  tians- 
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ferred  to  the  escribano'a  office.  Mrs.  Wiggins'  is  a  case  of  the  first 
class ;  and  the  petition  and  decree  could  not  be  removed  from  the 
government  secretary's  office.  These  papers  were  not  recorded  in 
books  there,  but  kept  in  files  or  bundles. 

The  evidence  given  to  the  grantee,  was  a  certified  copy  of  the 
decree,  or  of  the  memorial  and  decree,  by  the  government  secretary ; 
and  that  it  was  one  of  the  ordinary  duties  of  the  secretary  to  make 
certified  copies  of  memorials  and  decrees  for  the  use  of  the  parties. 
Generally,  the  decree  of  the  governor  directed  the  copy  to  be  made 
for  the  use  of  the  party ;  and  that  copies  made  by  the  government 
secretary,  and  certified  by  him,  were  generally  received  as  evidence 
of  title  in  the  Spanish  Courts  of  justice ;  the  copies  were  made  im- 
mediately after  making  the  decree,  and  delivered  to  the  party  when 
hh  called  for  them.  No  seal  was  affixed  to  the  secretary's  certifi* 
cate ;  which  was  evidence  of  the  facts  to  which  it  certified,  in  a  case 
like  this.  From  the  evidences  of  the  duties  incumbent  on  the 
government  secretary  of  Florida,  derived  from  this  record,  and  other 
sources,  we  have  no  doubt  the  duties  were  such  as  proved ;  that 
the  secretary  was  the  proper  officer  appointed  by  law  to  give  copies ; 
and  that  the  law  trusted  him,  for  this  particular  purpose,  so  far  as 
he  acted  under  its  authority.  It  follows,  in  this  case,  as  in  all  others 
where  the  origuials  are  confined  to  a  public  office,  and  copies  are 
introduced,  that  the  copy  is  (first)  competent  evidence  by  authority 
of  the  certificate  of  the  proper  officer :  and  (second)  that  it  proves, 
prima  facie,  the  original  to  have  been  of  file  in  the  office,  when  the 
copy  was  made.  And  for  this  plain  reason :  the  officer's  certificate 
has  accorded  to  it  the  sanctity  of  a  deposition :  he  certifies,  **  that 
the  preceding  copy  is  fiiithfully  drawn  from  the  original,  which 
exits  in  the  secretary's  office,  under  my  charge." 

The  same  doctrine  was  holden  in  this  Court  in  Owings  vs.  Hull, 
9  Peters,  624,  625.  The  copy  of  a  bill  of  sale  for  slaves,  made  and 
of  record  in  a  notary's  office,  in  New  Orleans,  was  ofiered  in  evi- 
dence, without  accounting  for  the  original ;  and  objected  to  for  this 
reason.  By  the  laws  of  Louisiana,  the  original  could  not  be  re- 
moved from  the  notary's  office ;  and  he  was  authorized  to  give  a 
copy.  This  was  received  and  deemed  evidence  of  what  was  con- 
tained in  the  original ;  and,  of  course,  that  it  existed  when  the  copy 
was  made. 

Again,  in  Percheman's  case,  (7  Peters,  85,)  it  was  decided  by 
this  Court,  that  a  copy  of  a  Spanish  grant,  certified  by  the  govern- 
ment secretary,  could  be  given  in  evidence  without  accounting  for  the 
nonproduction  of  the  original;  and  this,  on  general  principles; 
which  did  not  require  the  aid  of  legislation :  much  reliance  in  that 
case  having  been  placed  upon  acts  of  Congress  to  give  effect  to  the 
certificate. 

This  Court,  in  the  United  States  vs.  Delespine,  (12  Peters,  655,) 
recognised  the  principle,  that  a  certified  copy,  such  as  the  one  be- 
fore us,  was  evidence,  for  ttiere  a  copy  of  the  fitst  copy  was  intro- 
duced :  and  when  speaking  of  the  fint  copy,  the  Court  say,  <<  the 
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first  copy  was  made  from  the  original  filed  in  the  proper  office, 
from  which  the  original  could  not  be  removed  for  any  purpose. 
That  copy,  it  is  admitted,  would  have  been  evidence  in  the  cause.'' 
The  original  copy  having  been  lost,  and  no  decree  being  found  in 
the  government  secretary's  office  in  favour  of  Delespine,  although 
there  was  proof  that  one  had  existed,  the  copy  of  the  first  copy 
was  received,  and  a  decree  founded  on  it. 

Delespine's  case  is,  however,  prommently  distinguishable  from  the 
present  on  the  main  point  in  controversy  ;  in  that  case,  there  was 
positive  proof  of  the  existence  in  the  secretary's  office  of  the  ori- 
ginal concession ;  here  there  is  none,  save  the  inference  that  arises 
from  Aguilar's  certificate,  with  some  other  circumstances :  and  the 
question  is,  can  a  decree  for  the  land  be  founded  upon  these  proofs ; 
in  the  face  of  the  fact,  that  no  decree,  or  evidence  of  the  claim  now 
exists,  or  has  ever  been  known  to  exist  in  the  proper  office. 

We  have  established  that  the  copy  of  the  petition  and  decree  are 
made  prima  facie  evidence  by  the  certificate  of  the  secretary.  "  What 
is  prima  facie  evidence  of  a  fact  ?  It  is  such  as,  in  judgment  of  law, 
is  sufficient  to  establish  the  fact ;  and,  if  not  rebutted,  remains  suf- 
ficent  for  the  purpose."  Kelly  vs.  Jackson,  6  Peters,  632.  And  is 
it  rebutted  in  this  case  ?  Had  the  papers  in  the  government  secre- 
tary's office  been  carefully  kept;  and  had  this  claim  been  first 
brought  forward  \it  a  late  day,  as  it  is  insisted  in  argument  it  was, 
(that  is,  eighteen  years  after  its  date,)  then  the  presumption  would 
stand  against  its  original  existence ;  and  it  ought  to  be  rejected,  if  the 
certificate  had  no  support.  But  this  is  far  from  being  the  fact  The 
survey  was  made  by  the  proper  surveyor,  for  Mrs.  Wiggins,  March 
23d,  1821,  in  conformity  to  the  memorial  and  decree,  and  which 
refers  to  their  date.  Then  agahi  she  pursued  this  claim  before  the 
register  and  receiver  of  the  land  office  of  East  Florida,  whilst  they 
acted  as  a  board  of  commissioners  for  the  examination  of  Spanish 
claims  and  titles ;  and  they  rejected  it  because  there  was  no  evi- 
dence of  cultivation.  Truly,  the  certificate  and  plot  of  the  survey 
were  only  before  them ;  but  as  no  exception  appears  to  have  been 
taken,  for  want  of  sufficient  evidence  of  the  existence  of  the  con- 
cession, the  circumstance  of  the  nonproduction  of  it  before  the 
board,  has  not  so  much  in  it  as  was  supposed  in  the  argument 

The  record  shows  why  such  vigorous  exertions  were  made,  either 
10' reject  or  to  destroy  the  force  of  Aguilar's  certificate.  The  attor- 
ney for  the  government  offered  to  prove  by  William  G.  Davis,  that 
Aguiiar,  just  before  the  delivery  of  the  province  was  made  to  the 
United  States,  offered  to  forge  a  grant,  in  favour  of  the  witness,  for 
a  tract  of  land ;  and  the  attorney  also  offered  to  prove  by  William 
Levingtou,  that  about  the  same  time,  Aguiiar  offered  to  forge,  or 
did  actually  forge,  under  the  signature  of  the  former  governor, 
White,  of  that  province,  a  grant  of  land  in  favour  of  the  witness ; 
which  evidence  the  Court  rejected;  and,  we  think,  correctly.  Agui- 
iar was  not  introduced  as  a  witness  ^  but  the  proof  offered  sought 
to  establish  upon  him  forgery  and  firaud  in  other  instances,  so  as  to 
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destroy  the  credit  of  his  certificate  in  this.  The  secretary  may  have 
been  honest  and  faithful  in  the  discharge  of  his  duties  in  18 15,  and 
grossly  the  reverse  in  1821;  and  although  any  number  of  frauds 
should  be  established  upon  him,  still,  if  the  particular  act  sought  to 
be  avoided  be  not  shown  to  be  tainted  with  fraud,  it  cannot  be  af- 
fected with  other  frauds.  4  Peters,  297.  If  there  had  been  a  for- 
gery in  this  instance,  it  is  probable  it  would  have  been  brought  to 
light  at  the  time  the  survey  was  made :  the  making  of  which  is  the 
controlling  fact  with  this  Court,  coming  in  aid  of  the  certificate  of 
Aguilar.  For  it  must  be  admitted,  that  if  the  unsupported  certificate 
had  been  brought  forward,  and  the  claim  for  the  first  time  set  up 
under  it,  in  July,  1833,  eighteen  years  after  it  bears  date ;  that  it 
could  not  have  furnished  any  foundation  for  a  decree,  or  been  evi- 
dence of  title  worthy  of  credit.  The  lapse  of  time,  the  silence  of 
the  claimant,  and  her  failure  to  have  presented  it  for  coniGirmation, 
would,  under  the  circumstances,  tiave  been  conclusive  objections  to 
its  credibility.  But  the  existence  of  the  claim  in  1821,  is  rendered 
certain  by  the  return  of  the  surveyor  general ;  and  before  the  Ame- 
rican tribunals  it  has  been  steadily  pursued. 

Furthermore,  the  presumption  that  the  original  memorial  and 
concession,  supposed  to  have  been  on  file  in  the  government  secre- 
tary's ofBce,  have  been  lost  or  destroyed,  is  very  strong.  After  the 
papers  were  taken  possession  of  in  1821,  by  the  authorities  of  the 
United  States,  they  were  almost  abandoned,  in  an  open  house,  sub- 
ject to  the  inspection  and  depredation  of  every  one ;  many  of  the 
files  were  seen  untied,  and  the  papers  scattered  about  the  room ;  the 
doors  and  windows  of  the  house  being  open.  There  can  hardly  be 
a  doubt  that  some  of  the  papers  were  destroyed  or  lost 

Nothing  is  therefore  fo\ind  in  the  condition  of  the  ofiice,  to  rebut 
the  prima  facie  presumption  furnished  by  the  secretary's  certificate ; 
as  might  be  the  case,  had  the  papers  been  kept  with  proper  care : 
and  especially,  had  the  concessions  been  numbered,  and  no  number 
been  missing. 

The  next  question  is,  does  the  concession  carry  with  it  the  con- 
ditions imposed  by  law  on  those  having  lands  given  to  them  for  the 
purposes  of  settlement  ?  The  object  of  the  applicant,  Mrs.  Wiggins, 
IS  distinctly  set  forth  by  her  memorial ;  with  the  number  of  the 
family  of  which  she  was  the  head,  that  is,  five  children  and  five 
slaves,  with  herself.  By  the  regulations  of  Governor  White,  pub- 
lished in  1803,  it  was  declared,  that  to  each  head  of  a  family  there 
should  be  distributed  fifty  acres;  and  to  the  children  and  slaves, six- 
teen years  of  age,  twenty-five  acres  for  each  one ;  but  from  the  age 
of  eight  to  sixteen  years,  only  fifteen  acres. 

Taking  the  slaves  and  children  all  to  have  been  over  sixteen, 
there  being  ten  of  them,  would  have  entitled  the  applicant  to  two 
hundred  and  fifty  acres  on  their  account,  and  the  fifty  acres  on  her 
own ;  which  would  have  made  up  the  three  hundred  acres  applied 
for. 

The  same  ordinance  provides,  ^*  That  those  employed  in  the  city 
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if  lands  be  granted  to  them  for  cultivation,  by  themselves  or  their 
slaves ;  it  shall  be  with  the  express  condition,  that  he  shall  commence 
cultivation  within  one  month  after  the  concession  of  them,  with  the 
understanding,  that  if  they  do  not  do  it,  they  will  be  granted  to  any 
one  who  will  denounce  him,  and  verbally  prove  it.''  And  that  all 
concessions,  without  time  specified,  shall  be  void,  and  held  as 
though  not  made,  if  grantees  do  not  appear  to  take  possession  and 
cultivate  them  within  the  term  of  six  months. 

In  the  concession  to  Mrs.  Wiggins,  no  time  is  specified  for  the 
settlement ;  and  the  government  of  the  United  States  may  take  ad- 
vantage of  the  nonperformance  of  the  condition  prescribed  by  law,  if 
the  eighth  article  of  the  treaty  with  Spain  does  not  provide  for  the 
omission.  It  stipulates,  <^  that  grants  of  lands  made  by  Spain,  before 
the  24th  of  January,  1818,  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the  same  extent  that  the  same 
grants  would-be  valid,  if  the  territories  had  remained  under  the  do- 
minion of  Spain." 

It  was  adjudged  by  this  Court,  in  the  cases  of  Arredondo  and 
Percheman,  6  and  7  Peters,  that  the  words  <<  shall  be  ratified  and  con- 
firmed," in  reference  to  perfect  titles,  should  be  construed  to  mean 
"  are"  ratified  and  confirmed,  in  the  present  tense.  The  object  of 
the  Court  in  these  cases  was  to  exempt  them  from  the  operation 
of  the  eighth  article,  for  the  reason  that  they  were  perfect  titles  by 
the  laws  of  Spain,  when  the  treaty  was  made ;  and  that  when  the 
soil  and  sovereignty  of  Florida  were  ceded  by  the  second  surticle, 
private  rights  of  property  were  by  implication  protected.  The 
Court,  in  its  reasoning,  most  justly  held  that  such  was  the  rule  by 
the  laws  of  nations,  even  in  cases  of  conquest,  and  undoubtedly  so 
in  a  case  of  cession :  therefore,  it  would  be  an  unnatural  con- 
struction of  the  eighth  article,  to  hold  that  perfect  and  complete  titles, 
at  the  date  of  the  treaty,  should  be  subject  to  investigation  and  con** 
firmation  by  this  government ;  and  to  reconcile  the  article  with  the 
law  of  nations,  the  Spanish  side  of  the  article  was  referred  to,  in  aid 
of  the  meaning  of  the  American  side,  when  it  was  ascertained  that 
the  Spanish  side  was  in  the  present  tense :  whereupon  the  Court 
held,  that  the  implication  resulting  from  the  second  article,  being 
according  to  the  law  .of  nations,  that,  and  the  eighth  article,  were 
consistent;  and  that  perfect  titles  '^ stood  confirmed" l)y  the  treaty; 
and  must  be  so  recognised  by  the  United  States,  and  in  our  Courts. 

The  construction  of  the  treaty  being  settled,  a  leading  inquiry  in 
the  cases  referred  to  was,  were  they  perfect,  unconditional  Spanish 
grants  ? 

Percheman's  had  no  condition  in  it ;  and  the  only  difficulty  in- 
volved was,  whether  it  had  been  made  by  the  proper  authority. 
The  Court  held  it  had  been  so  made. 

The  grant  to  Arredondo  and  son  was  for  four  leagues  square,  and 
made  as  a  present  grant  from  its  date ;  with  the  subsequent  condi- 
tion that  the  grantees  should  settle  and  improve  the  land  in  three 
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years,  and  on  failure,  the  grant  should  become  void :  further,  that 
they  should  settle  on  it  two  hundred  Spanish  families ;  but  no  time 
was  fixed  for  the  performance  of  this  condition.  Possession  was 
taken  and  improvements  naade  within  the  three  years;  but  the 
families  were  not  settled  when  the  country  was  ceded.  This  Court 
declared,  that  after  the  cession  of  Florida  to  the  United  States,  the 
condition  of  settling  Spanish  families  had  become,  probably,  impos- 
sible, by  the  acts  of  the  grantor,  the  government  of  Spain ;  and  cer- 
tainly immaterial  to  the  United  States :  therefore,  the  grant  was  dis- 
charged from  the  unperformed  condition,  and  single. 

That  the  perfect  tides,  made  by  Spain,  before  the  24th  of  January, 
1818,  within  the  ceded  territory,  are  intrinsically  valid,  and  exempt 
from  the  provisions  of  the  eighth  article,  is  the  established  doctrine 
of  this  Court ;  and  that  they  need  no  sanction  from  the  legislative  or 
judicial  departments  of  this  country. 

But  that  there  were  at  the  date  of  the  treaty  very  many  claims, 
whose  validity  depended  upon  the  performance  of  conditions  in 
consideration  of  which  the  concessions  had  been  made,  and  which 
must  have  been  performed  before  Spain  was  bound  to  perfect  the 
titles ;  is  a  £Act  rendered  prominently  notorious  by  the  legislation  of 
Congress  and  the  litigation  in  the  Courts  of  this  country  for  now 
nearly  twenty  years.  To  this  class  of  cases  the  eighth  article  was 
intended  to  apply;  and  the  United  States  were  bound,  after  the  ces- 
sion of  the  country,  to  the  same  extent  that  Spain  had  been  bound 
before  the  ratification  of  the  treaty,  to  perfect  them  by  legislation  and 
adjudication:  and  to  this  end  the  government  has  provided  that  it 
may  be  sued  by  the  claimants  in  its  own  Courts;  where  the  claims 
shall  be  adjudged,  and  the  equities  of  the  claimants  determined  and 
settled  according  to  the  law  of  nations,  the  stipulations  of  the  treaty, 
and  the  proceedings  under  the  same,  and  the  laws  and  ordinances 
of  the  government  from  which  the  claims  are  alleged  to  have  been 
derived. 

These  are  the  rules  of  decision  prescribed  to  the  Courts  by  Con- 
gress, in  the  act  of  1824,  ch.  173,  sec.  2 ;  passed  to  settle  the  titles 
of  Missouri  and  Arkansas ;  and  made  applicable  to  Florida,  by  the 
act  of  1828,  ch.  70,  sec.  6.  By  the  sixth  section  of  the  act  of  1824, 
the  claimant  who  has  a  decree  in  his  favour,  is  entitled  to  a  patent 
from  the  United  States ;  by  which  means  his  equitable  claim  draws 
to  it  the  estate  in  fee.  These  are  the  imperfect  claims  to  which  the 
eighth  article  of  the  treaty  with  Spain  refers. 

That  a  Spanish  concession  carrying  on  its  face  a  condition,  the 
performance  of  which  is  the  consideration  for  the  ultimate  perfect 
title,  is  void,  unless  the  condition  has  been  performed  in  the  time  pre- 
scribed by  ihe  ordinances  of  Spain;  was  decided  by  this  Court  after 
the  most  mature  consideration,  in  the  cause  of  the  United  States  vs. 
Kingsley,  (12  Peters;)  which  is  the  leading  decision  upon  the  im- 
perfect titles  known  as  Mill  grants ;  and  which  has  been  followed 
by  all  others  coming  within  the  principles  then,  with  so  much  care 
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and  accuracy  laid  down.  The  concession  to  Mrs.  Wiggins,  carry- 
ing  with  it  the  conditions  incident  to  settlement  rights  by  the  ordi- 
nances and  usages  of  Spain ;  a  brief  notice,  in  addition  to  what  has 
already  been  said,  will  be  taken  of  the  regulations  and  ordinances 
governing  the  case.  As,  on  the  first  point,  the  practice  of  the 
government  in  disposing  of  the  public  domain,  may  be  proved  by 
those  familiar  with  the  customs ;  and  there  is  in  the  record,  very 
satisfactory  proof  by  witnesses  of  the  laws  and  customs  governing 
the  provincial  authorities  in  this  respect;  but  as  the  proof  is  in 
exact  accordance  with  the  published  ordinances  pn  the  subject,  of 
course  the  written  law  will  be  relied  upon. 

After  the  passage  of  the  act  of  1828,  it  was  the  opinion  of  the 
Attorney  General  of  the  United  States,  that  it  was  indispensable  to 
the  correct  decision  of  the  Florida  claims  by  this  Court,  that  a  cor- 
rect translation  into  the  English  language  should  be  made  of  the 
Spanish  and  French  ordinances,  affecting  the  land  titles  in  that 
country.  The  task  of  translating  and  compiling  them  was  assigned 
to  Joseph  M.  White,  Esq.,  then  of  Florida.  The  collection  was 
accordingly  made  and  translated,  and  the  manuscript  deposited  in 
the  state  department ;  and  Congress  was  informed  of  the  fact,  by  a 
special  message  from  the  President  of  the  United  States,  of  Fe- 
'bruary  11th,  1829.  2  White's  Recopilacion,  9,  10.  It  was  after- 
wards published  by  Mr.  White ;  and  latterly  he  has  published  a 
second  and  enlarged  edition,  which  is  the  one  referred  to  in  this  case. 

The  treaty  with  Spain  for  the  cession  of  Florida,  was  signed  2d 
February,  1819:  on  the  25th  of  November  preceding,  the  political 
and  military  governor  (Coppinger)  caused  to  be  published  an  ordi- 
nance setting  forth  the  conditions  on  which  concessions  for  settle- 
ment claims  had  been  issued ;  obviously  with  a  view  to  the  future 
cession.  2  White's  Recopilacion,  282 — ^285.  From  the  ordinance 
it  appears,  ^^  That  concessions  made  to  foreigners  or  natives,  of  large 
or  small  portions  of  land,  carrying  their  documents  with  them, 
(which  shall  be  certificates  issued  by  the  secretary,)  without  having 
cultivated  or  ever  seen  the  lands  granted  to  them,  such  concessions 
are  of  no  value  or  effect ;  and  should  be  considered  as  not  made,  be- 
cause the  abandonment  has  been  voluntary,  and  that  they  have 
failed  in  complying  with  the  conditions  prescribed  for  the  encou- 
ragement of  population :"  "  and  therefore,  there  is  no  reason  why 
they  should  not  revert  to  the  class  of  public  lands,  making  null  the 
titles  of  cession  which  were  made  to  them." 

Ten  years  had  been  the  time  required  for  cultivation  and  occupa- 
tion ;  this  rule  was  not  rigidly  adhered  to,  bijt  the  titles  were  per- 
fected in  some  instances,  where  valuable  improvements  had  been 
made,  and  the  occupation  had  been  short  of  ten  years;  the  governors 
taking  into  consideration  the  disturbed  state  of  the  country.  These 
exceptions  were  abatements  of  the  general  rule,  requiring  ten  years 
cultivation  and  occupation :  as  Mrs.  Wiggins,  however,  never  culti- 
vated, or  occupied  the  land  claimed,  she  took  no  interest  under  the 
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rule,  or  any  exception  made  to  it ;  and  it  is  free  from  doubt,  had 
Spain  continued  to  govern  the  country,  no  title  could  have  been 
made  to  her ;  nor  can  any  be  claimed  from  the  United  States,  as 
successors  to  the  rights  and  obligations  of  Spain. 

It  is,  therefore,  adjudged,  that  the  decree  below  be  reversed,  and 
the  petition  dismissed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Superior  Court  for  the  District  of  East  Florida,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  now  here  or- 
dered and  decreed  by  this  Court,  that  the  decree  of  the  said  Supe- 
rior Court  in  this  cause  be,  and  the  same  is  hereby  reversed  and 
annulled;  and  that  this  cause  be,  and  the  same  is  hereby ,  remanded 
to  the  said  Superior  Court,  with  directipns  to  dismiss  the  petition. 
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Lessee  of  William  Pollard's  heirs,  &c.,  Plaintiffs  in  error,        \tst^ 
vs.  Gaius  Kibbe,  Defendant  in  error.*  .      \ufm 


Action  of  ejectment  in  the  state  Court  of  Alabama,  for  a  lot  of  ground  In  the  city  of  Mobile. 
The  plaintiff  claimed  the  title  to  the  lot  under  an  act  of  CongreiB,  and  the  decision  of  the 
state  Court  was  against  the  right  and  title  so  set  up  and  claimed.  A  writ  of  error  was  I 
prosecuted  to  the  Supreme  Court  of  Alabama.  It  was  held  that  this  case  was  embraced 
by  the  twent^-fiilh  section  of  the  Judiciary  Act  of  1789,  which  gives  this  Court  jurisdic- 
tion to  revise  the  judgment  of  the  state  Court,  in  such  cases. 

The  act  of  Congress  under  which  title  was  claimed,  being  a  private  act,  and  for  the  benefit 
of  the  city  of  Mobile,  and  certain  individuals ;  it  is  fidr  to  presume  it  was  passed  with 
reference  to  the  particular  claims  of  individuals,  and  the  situation  of  the  land  embraced 
in  the  law  at  the  time  it  was  passed. 

A  lot  of  ground  was  granted  by  the  Spanish  government  of  Florida,  in  1802,  to  Forbes  and 
Company,  in  the  city  of  Mobile,  which  was  afterwards  confirmed  by  the  commissioners 
of  this  United  States.  The  lot  granted  was  eighty  feet  in  firont,  and  three  hundred  and 
four  feet  in  depth,  bounded  on  the  east  by  Water  street  This,  while  the  Spanish  govern- 
ment had  ponession  of  the  territory,  was  known  as  **  a  water  lot"  In  front  of  the  lot  was  a 
lot  which,  at  the  time  of  the  grant  of  the  lot  to  Forbes  and  Company,  was  covered  by  the 
water  of  the  bay  and  river  of  Mobile,  the  high  tide  flowing  over  it;  and  it  was  separated  firom 
Forbes  and  Company's  lot  by  Water  street  It  was  afterwards,  in  part,  reclaimed  bv  Lewis, 
who  had  no  title  to  it,  and  who  was  afterwards  driven  off  by  one  of  the  firm  of  Forbes 
and  Company.  A  blacksmith's  shop  was  then  put  on  the  lot  by  him;  and  Lewis,  again, 
by  proceedings  at  law,  obtained  possession  of  the  blacksmith's  shop,  it  not  being  his 
improvement  The  improvement  was  first  made  in  1823.  The  Spanish  governor,  in 
1809,  after  the  Louisiana  treaty  of  1803,  and  before  the  territory  west  of  the  Perdido  was 
out  of  the  possession  of  Spain,  granted  the  lot  in  front  of  the  lot  owned  by  Forbes  and 
Company,  to  William  Pollard :  but  the  oommiBsioners  of  the  United  States,  appointed 
after  the  territoiy  was  in  the  full  possession  of  the  United  States,  refused  to  confirm  the 
same,  «  because  of  the  want  of  improvement  and  occupation."  In  1824,  Congress  passed 
an  act,  the  second  section  of  which  gives  to  those  who  have  improved  them,  the  lots  in 
Mobile,  known  under  the  Spanish  government  as  "  water  lots,'*  except  when  the  lot  so 
improved  had  been  alienated,  and  except  lots  of  which  the  Spanish  government  had  made 
**  new  grants,"  or  orders  of  survey,  during  the  time  the  Spanish  government  had  **  power"  to 
grant  the  same ;  in  which  case,  the  lot  is  to  belong  to  the  &enee  or  the  grantee.  In 
1836,  Congress  passed  an  act  for  the  relief  of  William  Pollard's  heira,  by  which  the  lot 
granted  by  the  Spanish  government  of  1809,  was  given  to  the  heirs,  saving  the  rights  of 
third  persons ;  and  a  patent  for  this  lot  was  issued  to  the  heirs  of  William  Pollard,  by 
the  United  States,  on  the  2d  of  July,  1836.  Held,  that  the  lot  lying  east  of  the  lot 
gnmted  in  1802,  by  the  Spaxush  government,  to  Forbes  and  Company,  did  not  pass  by 
that  grant  to  Forbes  and  Company ;  that  the  act  of  Congress  of  1824,  did  not  vest  the 
title  in  the  lot  east  of  the  lot  granted  in  1802  in  Forbes  and  Company ;  and  that  the 
heirs  of  Pollard,  under  the  second  section  of  the  act  of  1824,  which  excepted  from 
the  grant  to  the  city  of  Mobile,  dec,  lots  held  under  **  new  grants"  from  the  Spanish  go- 
vernment, and  under  the  act  of  Congress  of  1836,  were  entitled  to  the  lot  granted  in 
1809,  by  the  Spanish  governor  to  William  Pollard. 

The  term  **  new  grants,"  in  its  ordinaiy  acceptation,  when  applied  to  the  same  subject  or 
object,  IB  the  opposite  of  **  old."  But  such  cannot  be  its  meaning  in  the  act  of  Congress 
of  1824.  The  term  was  doubtless  used  in  relation  to  the  existing  condition  of  the  ter- 
ritory in  which  such  grants  were  made.  The  territory  had  been  ceded  to  the  United 
States  by  the  Louisiana  treaty  ;  but,  in  consequence  of  a  dispute  with  Spain  about  the 
boundary  line,  had  remained  in  the  possession  of  Spain.  During  this  time,  Spain  con- 
tinued to  issue  evidences  of  titles  to  lands  within  the  territory  in  dispute.    The  term 

*  Mr.  Chief  Justice  Taitxt  was  prevented  sitting  in  this  case  by  indisposition. 
2q2  45 
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"  new"  WM  Teiy  appropriately  need  as  applicable  to  grants  and  orders  of  surrej  of  this 
description ;  as  contradistinguished  from  those  issued  before  the  cession. 

The  time  when  the  Spanish  government  had  the  **  power"  to  grant  lands  in  the  territoiy,  by 
every  reasonable  intendment  of  the  act  of  Congress  of  1824,  most  have  been  so  desig- 
nated with  reference  to  the  existing  state  of  the  territory,  as  between  the  United  States 
and  Spain ;  the  right  to  the  territory  being  in  the  United  States,  and  the  possession  in 
Spain.  The  language,  ^  during  the  time  at  which  Spain  had  the  power  to  grant  the 
same,"  was,  under  such  circumstanees,  very  appropfiately  applied  to  the  case.  It  could 
with  no  propriety  have  been  appUed  to  the  case,  if  Spain  had  full  dominion  over  the 
territory,  by  the  union  of  the  right  and  the  possession ;  and,  in  this  view,  it  is  no  forced 
interpretation  of  the  word  "  power,"  to  consider  it  here  used  as  importing  an  imperfect 
-  righ^  and  distinguished  from  complete  lawful  authority. 

The  act  of  Congress  of  25th  March,  1812,  appointing  commissioners  to  ascertain  the  titles 
and  claims  to  lands  on  the  east  side  of  the  Mississippi,  and  west  side  of  the  Perdido,  and 
falling  within  the  cession  of  France,  embraced  all  claims  of  this  description.  It  extended 
to  all  claims,  by  virtue  of  any  grant,  order  of  survey,  or  other  evidence  of  claim,  what- 
soever, derived  from  the  French,  British,  or  Spanish  governments ;  and  the  reports  of  the 
commissioners  show,  that  evidence  of  claims  of  various  descriptions,  issued  by  Spanish 
authority,  down  to  1810,  come  under  their  examination.  And  the  legislation  of  Con- 
gress diows  many  laws  passed  confirpiing  incomplete  titles,  originating  after  the  date  of 
Uie  treaty  between  France  and  Spain,  at  St  Ddefonso.  Such  claims  are  certainly  not 
beyond  the  reach  of  Congress  to  confirm;  although  it  may  require  a  special  act  of 
Congreas  for  that  purpose.  Such  is  the  act  of  Congress  of  2d  July,  1836,  which  con- 
firms the  title  of  William  Pollard's  heirs  to  the  lot  which  is  the  subject  of  this  suit 

The  judgment  of  the  Supreme  Court  of  the  United  States,  in  a  case  brought  by  writ  of 
error  to  a  Court  of  a  state,  must  be  confined  to  the  error  alleged  in  the  decision  of  the 
state  Court,  upon  the  construction  of  the  act  of  Congress^  before  the  State  Court 

IN  error  to  the  Supreme  Court  of  the  state  of  Alabama. 

In  the  Circuit  Court  for  the  county  of  Mobile,  state  of  Alabama, 
an  action  of  ejectment  for  a  lot  of  ground  situated  in  the  city  of 
Mobile,  was  instituted  by  the  plainti&  in  error,  and  was  afterwards 
removed,  by  change  of  venue,  to  the  Circuit  Court  for  the  county 
of  Baldwin.  It  was  tried  before  a  jury  in  that  Court,  and  on  the 
trial,  the  plaintiffs  filed  a  bill  of  exceptions  to  the  charge  of  the 
Court.  A  verdict  and  judgment  were  given  for  the  defendant 
From  this  judgment  of  the  Circuit  Court,  the  plaintiflFs  prosecuted  a 
writ  of  error  to  the  Supreme  Court  of  the  state  of  Alabama ;  and  the 
judgment  of  the  Circuit  Court,  in  favour  of  the  defendant,  was 
affirmed  by  the  Supreme  Court. 

The  plaintiffs  prosecuted  this  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  under  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789. 

*^  The  following  is  the  bill  of  exceptions  filed  by  the  plaintiffs,  on 
the  trial  of  the  cause  in  the  Circuit  Court  of  the  county  of  Baldwin. 

On  the  trial  of  this  cause  at  the  above  term,  the  plaintiffs,  to  main- 
tain the  issue  on  their  part,  gave  in  evidence  an  instrument  signed 
by  Cayetano  Perez,  written  in  the  Spanish  language,  a  translation 
of  which  is  hereto  annexed,  as  part  of  this  bill  of  exceptions,  but 
which  instrument  was  shown  to  have  been  reported  against,  and 
rejected,  by  the  commissioners  appointed  by  the  United  States  go- 
vernment to  investigate  and  report  on  such  matters,  because  of  the 
want  of  improvement  and  occupancy.'' 
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[the    SPANISH    GRANT,   TRANSLATED. 

"  Mr.  Commandant : 

"William  Pollard,  an  inhabitant  of  the  district,  before  you,  with 
all  respect  represents :  That  he  has  a  mill  established  upon  his  plan- 
tation, and  that  he  often  comes  to  this  place  with  planks  and  property 
from  it,  and  that  he  wishes  to  have  a  place  propitious  or  suitable 
for  the  landing  and  safety  thereof;  and  that  having  found  a  vacant 
piece  at  the  river  side,  between  the  channel  which  is  called  "  John 
Forbes  and  Company's,''  and  the  wharf  at  this  place,  he  petitions 
you  to  grant  said  lot  on  the  river  bank,  to  give  more  facility  to  his 
trading ;  a  favour  he  hopes  to  obtain  of  you. 

"  Mobile,  11 /A  December,  1809.  William  Pollard." 

Mobile,  \2th  December,  1809. 
«     I  grant  the  petitioner  the  lot  or  piece  of  ground  he  prays  for,  on 
the  river  bank,  provided  it  be  vacant.  Cayetano  Perez.] 

They  further  gave  in  evidence,  an  act  of  Congress,  passed  on  the 
26th  day  of  May,  1824,  entitled  an  act  granting  certain  lots  of 
ground  to  the  corporation  of  the  city  of  Mobile,  and  to  certain  in- 
dividuals of  said  city.  They  further  gave  in  evidence  an  act  of 
Congress,  passed  July  2d,  1836,  entitled  an  act  for  the  relief  of  Wil- 
liam Pollard's  heirs.  They  then  gave  in  evidence  a  patent,  dated 
the  14th  day  of  March,  1837,  issued  in  pursuance  of  said  act  of 
Congress  of  the  2d  of  July,  1836,  which  patent  embraced  the  pre- 
mises in  question.  The  plaintiffs  further  proved  that  in  the  year 
1813  or  1814,  some  wreck  and  drift  wood  was  removed  from  the 
place  where  the  premises  in  question  now  are,  by  the  hands  of  Wil- 
liam Pollard,  the  grantee.  The  defendant  gave  in  evidence  a  Spa- 
nish grant,  dated  9th  of  June,  1802,  to  John  Forbes  and  Company, 
for  a  lot  of  ground,  for  eighty  feet  front  on  Royal  street,  with  a 
depth  of  three  hundred  and  four  feet  to  the  east,  and  bounded  on 
the  south  by  Government  street ;  which  grant  was  recognised  as  a 
perfect  title,  and  so  confirmed  by  act  of  Congress.  Attached  to  the 
original  grant  was  a  certificate  signed  by  W.  Barton,  Register,  Wm. 
Barnett,  Receiver,  P.  M. ;  Attest,  John  Elliott,  Clerk ;  a  copy  of 
which  is  the  following : 

[proceedings  of  the  commissioners. 

Land  Office,  Jackson  Court  House. 
Commissioners  Report,  No.  2 ;  Certificate,  No,  3. 
m  pursuance  of  the  act  of  Congress,  passed  on  the  3d  of  March, 
1819,  entitled  <<an  act  for  adjusting  the  claims  to  land,  and  establish- 
ing land  offices  in  the  district  east  of  the  island  of  Orleans,"  we 
certify  that  the  claim  No.  3,  in  the  report  of  the  commissioners,  num- 
bered 2,  (claimed  by  John  Forbes  and  Company,  original  claimant, 
Panton  Leslie  and  Company,)  is  recognised  by  the  said  act  as  valid 
against  any  claim  on  the  part  of  the  United  States,  or  right  derived 
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from  the  United  States ;  the  said  claim  being  for  eighty  feet  in  front, 
and  three  hundred  and  four  in  depth,  area  24,320  feet,  situate  in  the 
town  of  Mobile,  and  claimed  by  virtue  of  Spanish  grant  executed 
by  J.  v.  Morales,  and  dated  9th  of  June,  1802.  ' 

Given  under  our  hands  this  8th  day  of  January,  1820.  j 

W.  Barton,  JRegister.  I 

Wm.  Babnett,  jReceiverj  P.  M.      i 
Attest,  John  Elliott,  Clerk,'] 

A  map,  or  diagram,  indicating  the  property  claimed,  as  well  as 
that  covered  by  the  above  grant,  with  other  lots,  streets,  &c.,  was 
submitted  to  the  jury,  and  is  to  make  a  part ^  of  the  bill  of  excep- 
tions, by  agreement  between  the  counsel  of  the  parties. 

According  to  that  map  and  the  proof,  the  lot  sued  for  is  east  of 
Water  street,  and  also  immediately  in  front  of  the  lot  conveyed  by 
the  above  mentioned  grant  to  John  Forbes  and  Company,  and  only 
separated  from  it  by  Water  street.  The  proof  showed  that,  pre- 
vious to  1819,  then,  and  until  filled  up,  as  after  stated,  the  lot  claimed 
by  plaintiflFs,  was  at  ordinary  high  tide,  covered  with  water,  and 
mainly  so  at  all  stages  of  the  water ;  that  the  ordinary  high  water 
flowed  from  the  east  to  about  the  middle  of  what  is  now  Water 
street,  as  indicated  on  the  map  referred  to,  between  the  lot  claimed 
by  plaintifiis,  and  that  covered  by  the  grant  to  John  Forbes  and  Com- 
pany. It  was  proved  that  John  Forbes  and  Company  had  been  in 
possession  of  the  lot  indicated  by  their  deed  since  the  year  1802; 
and  that  said  lot  was  known  under  the  Spanish  government  as  a 
water  lot ;  no  lots  at  that  time  existing  between  it  and  the  water. 

It  was  proved  that,  in  the  year  1823,  no  one  being  then  in  pos- 
session, and  the  same  being  under  water,  Curtis  Lewis,  without  any 
title,  or  claim  under  title,  took  possession  of,  and  filled  up  east  of 
Water  street,  and  from  it  eighty  feet  east,  and  thirty-six  or  forty  feet 
wide,  filling  up  north  of  Government  street,  and  at  the  corner  of 
the  same,  and  Water  street;  that  Lewis  remained  in  possession 
about  nine  months,  when  he  was  ousted  in  the  night  by  James  In- 
nerarity,  one  of  the  firm  of  John  Forbes  and  Company ;  who  caused 
to  be  erected  a  smith  shop,  and  from  whom  Lewis,  sometime  after 
regained  possession  by  legal  process,  and  retained  it  till  he  conveyed 
the  same.  Proved,  that  when  said  Lewis  took  possession.  Water 
street  at  that  place  could  be  passed  by  carts,  and  was  common. 
The  defendant  connected  himself,  through  conveyances  for  the  pre 
raises  in  controversy,  with  the  said  grant  to  John  Forbes  and  Com- 
pany, also,  with  the  said  Curtis  Lewis,  also,  with  the  mayor  and 
aldermen  of  the  city  of  Mobile :  from  each  of  which  sources  his 
title,  if  any,  was  derived  by  deed. 

It  was  admitted  by  the  parties  to  the  suit,  that  the  premises  sued 
for  were  between  Church  street  and  North  Boundary  street ;  this 
was  all  the  evidence  introduced  on  the  trial. 

On  this  evidence,  the  Court  charged  the  jury,  that  if  the  lot  con- 
veyed as  above,  to  John  Forbes  and  Company,  by  the  deed  afore- 
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said,  was  known  as  a  water  lot  under  the  Spanish  government,  and 
if  the  lot  claimed  by  the  plaintiffs  had  been  improved  at,  and  pre- 
vious to  the  26th  day  of  May,  1824,  and  was  east  of  Water  street, 
and  immediately  in  front  of  the  lot  so  conveyed  to  John  Forbes  and 
Company,  then  the  lot  claimed,  passed  by  the  act  of  Congress  of 
the  26th  of  May,  1824,  to  those  at  that  time  owning  and  occupying 
the  lot  so  as  above  conveyed  to  John  Forbes  and  Company. 

"  The  Court  further  charged  the  jury,  it  was  immaterial  who  made 
the  improvements  on  the  lot  on  the  east  side  of  Water  street,  being 
the  one  in  dispute ;  that  by  the  said  acts  of  Congress,  the  proprietor 
of  the  lot  on  the  west  side  of  Water  street,  known  as  above,  was 
entitled  to  the  lot  on  the  east  side  of  it.  To  which  charges  of  the 
Court,  the  plaintiffs,  by  their  counsel,  excepted,  and  this  was  signed 
and  sealed  as  a  bill  of  exceptions." 

The  case  was  argued  by  Mr.  Test,  and  Mr.  Webster,  for  the 
plamtiffs  in  error ;  and  by  Mr.  Key,  for  the  appellee. 

For  the  plaintiff  in  error  it  was  contended,  that  the  charge  in  the 
Circuit  Court  of  Baldwin  county,  was  erroneous;  and  the  judgment 
of  the  Superior  Court  of  Alabama  should  be  reversed : 

1.  Because  plaintiff  had  a  good  title  under  his  original  grant,  the 
confirmation  thereof  by  the  act  of  Congress  of  the  2d  July,  1836, 
and  the  patent  issued  in  pursuance  thereof. 

2.  The  construction  put  by  the  judge  who  tried  the  cause,  on  the 
act  of  May  26th,  1824,  was  not  the  true  construction  of  that  act. 

3.  The  said  charge  to  the  jury  was  not  warranted  by  the  evi- 
dence set  forth  in  the  said  bill  of  exceptions. 

The  counsel  for  the  plaintiffs  in  error  stated,  that  the  question  in 
the  case  was,  whether  the  grant  to  Forbes  and  Company,  dated  9th 
June,  1802,  which  had  been  confirmed  by  the  commissioners  of  the 
United  States  on  the  8th  of  January,  1820,  conveyed  the  lot  in  front 
of  the  lot  of  Forbes  and  Company,  which  is  now  claimed  by  Pol- 
lard's heirs. 

1.  The  plaintiffs  had  a  good  and  valid  title  to  this  lot.  They  rely 
on  the  provisions  of  the  act  of  Congress  of  1826.  They  do  not  claim 
as  riparian  proprietors. 

Pollard  was  in  possession  of  the  property,  as  is  shown  by  the  act 
of  Congress  of  1826 ;  and  the  patent  to  him  was  granted  under  that 
law.  The  patent  is  the  highest  evidence  of  title,  and  the  Court  will 
not  look  beyond  or  behind  it. 

If  the  original  grant  by  Governor  Cayetano  Perez  was  of  no  value, 
yet  the  act  of  1836  gave  it  life,  and  made  it  a  legal,  valid,  and  indis- 
putable title,  against  any  equitable  title ;  and  the  defendants  have 
nothing  but  an  equitable  title?  Cited,  the  act  of  Congress  of  the  ses- 
sion of  1836, 1837. 

The  defendants  claim  under  an  act  of  Congress  granting  certain 
lots  to  the  city  of  Mobile.  3  Story's  Laws  U.  S.  2071.  A  proper 
construction  of  this  law  negatives  this  claim.    The  law  gives  a  title 
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to  what  is  now  called  <'a  water  lot ;''  not  to  what  were  called  <' water 
lots"  by  the  Spa'nish  law. 

Under  the  Spanish  laws,  grants  were  extended  into  the  river;  and 
no  water  lots  were  granted  unless  particularly  described  to  be  such, 
and  so  granted.    The  defendants  exhibited  no  grant,  specially  de 
scribing  the  lot  to  be  a  water  lot. 

The  grant  of  the  lot,  by  the  act  of  1836,  recognises  the  lot  for 
which  the  plaintifis  in  error  contend,  as  a  lot  under  a  <<  new  grant' 
of  the  Spanish  government ;  and  the  lot  is  given  to  the  heirs  of  Pol- 
lard, the  lessors  of  the  plaintifis  in  error.  The  defendants  claim 
under  the  act  of  Congress  of  1824;  and  the  act  of  1836  is  a  legisla- 
tive construction  of  that  act. 

The  jurisdiction  of  the  Court  in  this  case  depends  upon  the  ques- 
tion, whether  an  act  of  Congress  has  been  misconstrued  by  the  Su- 
preme Court  of  Alabama.    Has  this  been  so  ? 

It  has  been  said  that  the  original  grant  by  the  governor  of  Florida 
has  been  treated  with  scorn,  and  is  of  no  value.  That  grants  of  this 
description  having  been  for  lands  within  the  territory  claimed  by  the 
United  States,  und^r  the  cession  treaty  of  Louisiana,  have  always 
been  disregarded.  This  is  not  so.  Congress  have  in  more  than  a 
thousand  instances  respected  and  confirmed  such  titles. 

In  regard  to  the  contest  between  the  United  States  and  Spain, 
under  the  Louisiana  treaty,  relative  to  the  lands  lying  west  of  the 
river  Perdido,  possession  of  those  lands  was  not  obtained  until  1823. 
The  condition  of  a  country  between  the  time  it  has  been  ceded,  and 
the  time  when  it  is  taken  possession  of,  is  determined  by  the  law 
of  nations.  The  rule  of  that  law  is,  that  nothing  is  changed  until 
possession  is  taken  of  the  country. 

It  is  not  admitted  that  Congress  could,  before  the  United  States 
took  possession  of  the  country,  pass  laws  abrogating  the  established 
laws  of  Spain.  Governments  are  of  all  others  the  parties  on  which 
the  laws  of  the  country  which  may  have  acquired  the  country  by 
treaty,  do  not  operate  before  they  are  in  possession. 

It  has  often  been  decided  in  this  Court,  that  the  government 
which  is  in  possession  of  a  country  may  make  grants.  In  the  case 
of  The  State  of  Rhode  Island  vs.  The  State  of  Connecticut,  12  Peters, 
748,  the  Court  say,  "  When  a  territory  is  acquired  by  cession,  or 
even  conquest,  the  rights  of  the  inhabitants  to  property  are  respected 
and  sacred.  Grants  of  land  by  a  government  de  facto,  of  parts  of 
a  disputed  territory  in  its  possession,  are  valid  against  the  state 
which  had  the  right  8  Wheat.  509.  12  Wheat.  535.  6  Peters, 
712.     8  Peters,  445.     9  Peters,  139.     10  Peters,  330.  718. 

The  act  of  Congress  of  1804,  speaks  of  and  relates  entirely  to 
past  cases.  See  act  of  26th  March,  1804,  sec.  14.  It  declares  the 
titles  referred  to  in  it  to  have  been,  and  to  be,  null  and  void.  Land 
Laws,  500. 

There  is  no  objection  to  the  title  of  the  plaintifiis  in  error,  on  the 
ground  that  it  was  not  confirmed  by  the  commissioners  of  the  United 
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States.    Their  decision  does  not  disaffirm  the  title.    After  the  refusal 
of  the  commissioners  to  allow  it,  an  action  may  be  brought  upon  it. 

Was  the  grant  refused  by  the  commissioners  because  of  the  pro* 
visions  of  the  treaty  for  the  cession  of  Louisiana  ?  The  commis- 
sioners say  it  was  refused  <^  because  of  the  want  of  proof  of  cultiva- 
tion and  occupation.''  Grants  made  after  the  treaty  have  been 
confirmed  in  many  cases :  among  them  a  grant  to  Forbes  and  Com-  < 
pany. 

There  was  a  title  in  the  heirs  of  Pollard  under  the  grant,  but, the 
Supreme  Court  of  Alabama  decided  upon  the  act  of  Congress  of 
1824.  The  grants  made  after  the  treaty  have  been  so  often  con- 
firmed, that  the  circumstance  shows  what  was  meant  in  the  act  of 
Congress  under  which  the  plaintiflf  in  error  claims,  by  "new  grants.^' 
"  New  grants"  referred  to  the  period  of  the  treaty.  The  treaty  was 
an  epoch  from  which  grants  were  characterized  as  new  grants. 

The  grant  to  Forbes  and  Company,  under  which  the  claim  of  the 
plaintifiis  in  error  is  opposed,  is  for  three  hundred  and  four  feet.  Ii 
is  nowhere  said  to  go  to  the  river.  Thus,  if  a  riparian  right  is 
claimed,  at  the  common  law,  it  is  negatived  by  the  description  of  the 
lot  The  grantees  are  limited  to  the  feet  and  inches  stated  in  the 
grant,  and  have  no  claim  to  say  the  grant  extends  to  high  water 
mark. 

The  act  of  Congress  of  1824,  shows  that  the  grants  by  the  Spanish 
government  did  not  give  riparian  rights.  If  the  grantees  had  such 
rights,  why  apply  to  Congress  to  allow  them?  The  plaintiffs  in 
error  had  an  equitable  title  before  1824,  which  should  have  been 
protected.    The  subsequent  act  gave  them  a  legal  title. 

The  Courts  of  Alabama  have  misconstrued  the  acts  of  Congress. 
A  construction  has  been  given  to  the  act  of  1824,  which  rides 
over  the  title  of  the  lessors  of  the  plaintiffs  in  error ;  and  this  Court 
only  can  correct  the  judgment  of  the  state  Court.  By  the  act  of 
1824,  all  die  lots  which  belonged  to  no  one,  were  given  to  the  city 
of  Mobile ;  but  the  first  section  of  the  act  takes  no  title,  equitable 
or  legal,  from  any  one. 

The  construction  of  the  second  section  of  the  act  of  1824,  which 
is  claimed  for  the  defendant,  is  such  as  will  take  away  the  property 
of  another  person.  That  construction  is :  If  you  find  an  improved 
lot,  give  it  to  the  person  who  has  an  improved  lot  above  it :  thus 
giving  the  lot  to  one  who  had  no  agency  in  the  improvement.  This 
is  against  the  granunatical  construction  of  the  law,  and  against  the 
just  intentions  of  the  national  legislature.  This  will  not  be  sustained 
by  the  Court,  unless  they  will  allow  one  person  to  take  the  property 
of  another  without  compensation,  and  that  the  fair  grammatical 
construction  of  the  law  shall  be  disregarded.  The  object  of  the  law 
of  1824  was  to  give  lots  not  granted  by  the  Spanish  government, 
after  the  Louisiana  treaty ;  styling  such  concessions  ^  new  grants" 
to  the  persons  mentioned  in  the  acts.  "  New  grants"  were  excepted, 
and  were  left  to  the  legislation  of  Congress. 
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Mr.  Key,  for  the  defendants. 

The  case  presents  but  few  points  for  the  consideration  of  the 
Court.  It  is  admitted  on  the  part  of  the  plaintiffs  in  error,  that  in 
1S24  the  legal  title  to  the  lot  in  controversy  was  in  the  United  States. 
If  this  was  so,  by  the  act  of  Congress  of  1824  it  became  vested  in 
the  defendants.  Before  1824,  the  defendants  had  an  equitable  title, 
which  was  made  a  perfect  legal  title  by  that  act. 

By  the  decisions  of  this  Court,  in  Foster  and  Elam  vs.  Neilson^ 
2  Peters,  253;  and  Garcia  vs.  Lee,  12  Peters,  511,  Spanish  grants, 
made  for  any  part  of  the  territory  west  of  the  Perdido,  after  the 
treaty  of  1803  with  France,  by  which  Louisiana  was  ceded  to  the 
United  States,  are  declared  void.  No  equitable  title  under  the 
Spanish  grant,  made  afler  1803,  could  exist  against  the  United 
States. 

The  whole  question  between  the  parties  in  this  case  depends  on 
the  act  of  Congress  of  1824.  It  is  to  be  admitted,  that  if  this  act  is 
applicable  to  the  title  of  the  plaintiffs,  the  title  is  complete.  If  the 
title  Ihey  claim  is  within  the  exception  in  that  act,  why  ask  or  take 
a  title  under  the  act  of  1836  ? 

The  title  of  the  defendants  is  under  a  Spanish  grant  of  1802, 
which  has  been  confirmed  by  the  United  States.  The  grant  was 
for  ground  to  which  the  lot  claimed  by  the  plaintiffs  in  error  was  an 
accretion.  After  the  treaty  of  1803,  the  riparian  rights  by  the  com- 
mon law,  gave  the  right  to  this  lot  to  Forbes  and  Company.  What- 
ever was  the  Spanish  law  before  the  treaty,  afterwards,  the  common 
law  prevailed. 

A  just  construction  of  this  act  of  Congress  of  1824,  gives  the  lot 
to  the  defendants ;  and  the  judgment  of  the  Supreme  Court  of  Ala- 
bama should  be  sustained  by  this  Court 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

The  writ  of  error  in  this  case  brings  up  the  record  of  the  final 
judgment  of  the  Supreme  Court  of  the  state  of  Alabama.  This 
case  is  brought  here  under  the  25th  section  of  the  Judiciary  Act  of 
1789;  that  Court  being  the  highest  Court  of  law  in  that  state  in 
which  a  decision  could  be  had.  It  was  an  action  of  ejectment, 
brought  to  recover  possession  of  a  lot  of  land  in  the  city  of  Mobile. 
Upon  the  trial  of  the  cause,  the  plaintiff  claimed  title  to  the  premises 
in  question  under  an  act  of  Congress,  and  the  decision  in  the  state 
Court  was  against  the  right  and  title  so  set  up  and  claimed.  It  is, 
therefore,  one  of  the  cases  embraced  in  this  section  of  the  Judiciary 
Act,  which  gives  to  this  Court  jurisdiction  to  revise  the  judgment 
of  the  state  Court. 

The  act  under  which  title  was  claimed,  was  passed  on  the  26th 
of  May,  1824,  (Land  Laws,  885,)  granting  certain  lots  of  ground  to 
the  corporation  of  the  city  of  Mobile,  and  to  certain  individuals  of 
that  city.  Although  the  judgment  of  this  Court  must  be  confined 
to  the  error  alleged  in  the  decision  of  the  state  Court,  upon  the  con- 
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struction  of  the  act  of  Congress  tinder  which  title  was  claimed,  it 
becomes  necessary,  to  the  right  understanding  of  the  act  which  was 
drawn  in  question,  to  look  at  the  state  of  facts  appearing  on  the 
record.  It  being  a  private  act,  for  the  benefit  of  the  city  of  Mobile 
and  certain  individuals,  it  is  fair  to  presume  it  was  passed  with 
reference  to  the  particular  claims  of  such  individuals,  and  the  situa- 
tion of  the  land  embraced  within  the  law  at  the  time  it  was  passed. 

These  facts,  as  they  appear  on  the  record,  are  briefly  as  follow." 
On  the  trial,  the  plaintiff  gave  in  evidence  an  instrument  signed  by 
Cayetano  Perez,  dated  at  Mobile,  the  12th  day  of  December,  in  the 
year  1809,  purporting  to  be  a  petition  of  William  Pollard,  for  a  cer- 
tain lot  of  ground,  which  is  described  as  vacant,  at  the  river  side, 
between  the  canal,  which  is  called  John  Forbes  and  Company's,  and 
the  wharf  of  this  place,  corresponding  in  description  with  the  loca- 
tion of  the  lot  in  question ;  and  a  grant  accompanying  the  petition, 
in  these  words :  "  I  grant  the  petitioner  the  lot  or  piece  of  ground 
he  prays  for,  on  the  river  bank,  provided  it  be  vacant:*'  which 
grant  was  rejected  by  the  commissioners  appointed  by  the  govern- 
ment of  the  United  States,  to  investigate  and  report  upon  such 
claims,  because  of  the  want  of  improvement  and  occupation  of  the 
lot.  The  defendant  gave  in  evidence  a  Spanish  grant,  dated  the  9th 
of  June,  in  the  year  1802,  to  John  Forbes  and  Company,  for  a  lot 
of  ground  eighty  feet  front  on  Royal  street,  with  a  depth  of  three 
hundred  and  four  feet  to  the  east,  and  bounded  on  the  south  by 
Government  street;  which  grant  was  recognised  by  the  commis- 
sioners as  a  perfect  title,  and  so  confirmed  by  Congress.  A  map  or 
diagram  is  referred  to  in  the  record,  by  which  it  appears  that  the  lot 
sued  for  is  east  of  Water  street,  and  immediately  in  front  of  the  lot 
conveyed  by  the  above  mentioned  grant  to  John  Forbes  and  Com- 
pany, and  only  separated  from  it  by  Water  street  It  appeared  in 
evidence,  that  previous  to  the  year  1819,  and  until  filled  up  by  Curtis 
Lewis,  the  lot  in  question  was,  at  ordinary  high  tide,  covered  with 
water,  and  mainly  so  at  all  stages  of  the  tide.  That  the  ordinary 
high  water  flowed  from  the  east,  to  about  the  middle  of  what  is  now 
Water  street  It  was  proved  that  John  Forbes  and  Company  had 
been  in  possession  of  the  lot  granted  to  them  since  the  year  1802; 
and  that  said  lot  was  known  under  the  Spanish  government,  as  a 
water  lot ;  no  lots  at  that  time  existing  between  it  and  the  water. 

In  the  year  1823,  no  one  being  in  possession  of  the  lot  in  ques- 
tion, and  the  same  being  under  water,  Curtis  Lewis,  without  title, 
or  claim  under  title,  took  possession  of  and  filled  up  east  of  Water 
street,  about  thirty-six  or  forty  feet  wide,  and  eighty  feet  deep  from 
Water  street;  the  filling  up  being  north  of  Grovemment  street,  at  the 
corner  of  tliat  and  Water  street  Lewis  remained  in  possession 
about  nine  months,  when  he  was  ousted  in  the  night  time  by  James 
Innerarity,  one  of  the  firm  of  John  Forbes  and  Company;  who 
caused  to  be  erected  thereon  a  smith's  shop.  Lewis,  some  time 
after,  regained  the  possession  by  legal  process,  and  retained  it  until 
he  conveyed  away  the  same.    When  Lewis  took  possession,  Water 
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Street,  at  that  place,  could  be  passed  by  carts,  and  was  common* 
The  defendant  connected  himself  through  conveyances  for  the  pre- 
mises in  question,  with  the  grant  to  John  Forbes  and  Company,  and 
also  with  Curtis  Lewis,  and  the  mayor  and  aldermen  of  the  city  of 
Mobile. 

Such  being  the  situation  of  the  lot  in  question,  and  of  the  several 
claims  to  the  same,  the  act  of  the  26th  of  May,  1824,  was  passed. 
The  first  section  of  this  act  can  have  no  bearing  upon  the  claim  set 
up  to  the  lot  in  question.  It  only  vests  in  the  city  of  Mobile  all  the 
right  and  claim  of  the  United  States  to  all  the  lots  not  sold  or  con- 
firmed to  individuals,  either  by  this  or  any  former  act,  and  to  which 
no  equitable  title  exists  in  favour  of  any  individual,  under  this  or 
any  other  act.  If,  therefore,  the  second  section  applies  to  the  lot  in 
question  at  all,  it  is  excepted  out  of  the  first  section.  That  the 
second  section  does  apply  to  this  lot,  has  not  been  and  cannot  be 
doubted.  That  section  is  as  follows :  <<  That  all  the  right  and  claim 
of  the  United  States  to  so  many  of  the  lots  of  ground  east  of  Water 
street,  and  between  Church  street  and  North  Boundary  street,  now 
known  as  water  lots,  as  are  situated  between  the  channel  of  the 
river  and  the  front  of  the  lots  known  under  the  Spanish  government 
as  water  lots,  in  the  said  city  of  Mobile,  whereon  improvements 
have  been  made,  be,  and  the  same  are  hereby,  vested  in  the  several 
proprietors  and  occupants  of  each  of  the  lots  heretofore  fronting  on 
the  river  Mobile ;  except  in  cases  where  such  proprietor  or  occu- 
pant has  alienated  his  right  to  any  such  lot,  now  designated  as  a 
water  lot,  or  the  Spanish  government  has  made  a  new  grant  or 
order  of  survey  for  the  same,  during  the  time  at  which  they  had  the 
power  to  grant  the  same,  in  which  case,  the  right  and  claim  of  the 
United  States  shall  be,  and  is  hereby,  vested  in  the  person  to  whom 
such  alienation,  grant,  or  order  of  survey  was  made,  or  in  his  legal 
representatives.  Provided,  that  nothing  in  this  act  contained,  shall 
be  construed  to  affect  the  claim  or  claims,  if  any  such  there  be,  of 
any  individual  or  individuals,  or  of  any  body  politic  or  corporate.'^ 

There  are  two  facts  to  be  collected  from  this  description  of  the 
lots  embraced  in  this  section  of  the  act,  which  must  be  kept  in  view 
in  deciding  this  question,  viz.  that  the  lots  on  the  west  side  of  Water 
street  were  known  under  the  Spanish  government  as  water  lots ; 
and  that  the  lots  on  the  east  side  of  Water  street,  are  now  known  as 
water  lots,  and  may  properly  be  distinguished  under  the  denomina 
tion  of  old  water  lots,  and  new  water  lots. 

The  only  question  for  this  Coiurt  to  decide  is,  whether  the  state 
Court  misconstrued  this  act,  by  deciding  against  the  right  and  title 
set  up  under  it  by  Pollard's  heirs.  The  record  states,  that  the  Court 
charged  the  jury,  that  if  the  lot  conveyed  as  above  to  John  Forbes 
and  Company,  by  the  deed  aforesaid,  was  known  as  a  water  loi 
under  the  Spanish  government,  and  if  the  lot  claimed  by  the  plain 
tiffs,  had  been  improved  at  and  previous  to  the  26th  day  of  May» 
1824,  (the  date  of  the  law,)  and  was  east  of  Water  street,  and  imme 
diately  in  front  of  the  lot  so  conveyed  to  John  Forbes  and  Company, 


Digitized  by 


Google 


JANUARY  TERM,  1840.  363 

[Le«ee  of  PoUud'i  Hon  n.  Kibbe.] 

then  the  lot  claimed  passed  by  the  act  of  Congress  of  the  26th  of 
May,  1824,  to  those  at  that  time  owning  and  occupying  the  lot  so 
as  above  conveyed  to  John  Forbes  and  Company. 

The  facts  hypothetically  put  by  the  Court  to  the  jury  had  been 
fully  proved  in  the  affirmative,  and  indeed  were  not  at  all  denied; 
to  wit,  that  the  lot  conveyed  to  John  Forbes  and  Company  was 
known  under  the  Spanish  government  as  a  water  lot ;  and  that  the 
lot  claimed  by  the  plaintiffs  had  been  improved  previous  to  the  26th 
of  May,  1824,  and  was  in  front  of  the  lot  conveyed  to  John  Forbes 
and  Company. 

The  construction  therefore  of  the  Court  was,  substantially,  that 
the  act  conveyed  the  lot  in  question  to  the  owners  and  occupants  of 
the  lot  conveyed  to  John  Forbes  and  Company.  That  such  was  the 
construction  of  the  act  given  by  the  Court,  is  conclusively  shown  by 
the  subsequent  part  of  the  charge:  that  it  was  immaterial  who 
made  the  improvements  on  the  lot  in  dispute  on  the  east  side  of 
Water  street  That  by  the  said  act  of  Congress,  the  proprietor  of 
the  lot  on  the  west  side  of  Water  street,  was  entitled  to  the  lot  on 
the  east  side  of  it. 

If  this  construction  of  the  act  was  erroneous,  and  against  the 
right  claimed  by  the  plaintiffs,  the  judgment  must  be  reversed.  The 
act  is,  undoubtedly,  very  obscurely  worded,  and  its  construction,  it 
must  be  admitted,  is  doubtful. 

The  principal  difficulty  arises  upon  the  true  understanding  and 
reference  of  the  words,  "whereon  improvements  have  been  made:" 
whether  they  refer  to  improvements  on  the  lot  on  the  west  side  of 
Water  street,  or  on  the  lot  in  question  on  the  east  side  of  Water 
street  The  grammatical  construction  would  undoubtedly  refer  the 
improvements  to  the  lot  on  the  west  side  of  the  street,  and  would  be 
carrying  into  effect  what  is  believed  to  be  the  general  course  of 
policy  in  most  of  the  United  States,  of  giving  a  preference  to  the 
owner  of  land  on  the  shore  of  navigable  streams  of  water,  to  the 
right  and  privilege  of  the  land  under  the  water  between  high  and 
low  water  mark.  And  on  the  other  band,  it  would  seem  unjust, 
where  actual  improvements  had  been  made  on  the  land  below  high 
water  mark,  to  disregard  and  take  away  such  improvements,  and 
give  them  to  the  owner  of  the  lot  on  the  west  side  of  the  street 

The  evidence  as  to  the  extent  and  value  of  the  improvements  on 
the  lot  in  question  is  very  loose,  and  affords  but  little  information 
upon  that  pomt.  They  could  probably  have  been  but  of  little  value. 
They  were  made  by  Curtis  Lewis,  he  not  having  any  title,  or  even 
claim  of  title.  And  it  is  not  reasonable  to  suppose,  that  under  such 
circumstances,  and  from  the  short  time  he  was  in  possession  before 
the  passage  of  this  act,  that  he  would  have  made  very  valuable  im- 
provements. And  if  the  intention  of  Congress  had  been  to  give 
the  lots  on  the  east  side  of  Water  street  to  those  who  had  improved 
them,  it  would  have  required  but  a  very  plain  and  simple  declara- 
tion to  that  effect;  and  might  have  been  just  and  equitable,  if  such 
improven^ents  were  valuable.    But  it  is  difficult  to  conceive  how 
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the  phraseology  in  the  act  could  have  been  adopted  to  indicate  such 
utention. 

It  is  not,  however,  necessary  to  decide  upon  the  construction  of 
this  act,  as  between  the  conflicting  claims  of  the  owner  of  the  lot 
on  the  west  side  of  Water  street,  and  those  who  had  made  im- 
provements on  the  let  on  the  east  side  of  that  street.  For  there  is 
excepted  out  of  the  act,  all  cases  where  the  Spanish  government 
has  made  <<a  new  grant,''  or  order  of  survey  for  the  same,  during  the 
time  at  which  they  had  <Uhe  power"  to  grant  the  same:  in  which 
cases  the  right  and  claim  of  the  United  States  are  vested  in  the  per- 
son to  whom  such  grant  or  order  of  survey  was  made,  or  his  legal 
representatives.  And  if  the  plaintiffs  bring  themselves  within  this 
exception,  the  right  is  secured  to  them.  And  this  presents  the  ques- 
tion as  to  the  construction  to  be  given  to  this  exception. 

Two  points  of  inquiry  seem  to  be  presented  :  one  relates  to  the 
description  of  the  grant  or  order  of  survey  therein  mentioned; 
and  the  other  as  to  the  time  when  made.  The  exception  describes 
these  grants  or  orders  of  survey  as  "new  grants"  or  orders  of  survey. 
The  term  **  new,"  in  its  ordinary  acceptation,  when  applied  to  the 
same  subject  or  object,  is  the  opposite  of  old.  But  such  cannot  be 
its  meaning  as  here  used :  for  there  is  no  pretence  that  two  grants 
or  orders  of  survey,  had  at  any  time  been  issued  for  the  same  lot. 
Some  other  meaning  must,  therefore,  be  given  to  it.  And  it,  doubt- 
less, was  used  in  relation  to  the  existing  condition  of  that  part  of 
the  territory,  when  grants  or  orders  of  survey  like  the  one  in  ques- 
tion were  made.  The  territory  had  been  ceded  to  the  United  States 
by  the  Louisiana  treaty :  but  in  consequence  of  some  dispute  with 
Spain  respecting  the  boundary  line,  this  part  of  the  territory  re- 
mained in  the  possession  of  Spain.  And  it  is  a  fact,  established 
by  the  public  documents,  and  laws  of  Congress,  and  cases  which 
have  come  before  this  Court,  that  during  the  period  between  the 
cession  by  France,  and  the  acquiring  possession  by  the  United  States, 
Spain  continued  to  issue  evidences  of  title  of  various  descriptions ; 
some  complete  grants,  and  others,  which  were  only  inchoate  rights 
or  concessions.  And  the  term  "new"  was  very  appropriately  used  as 
applicable  to  grants  and  orders  of  survey  of  this  description,  as  con- 
tradistinguished from  those  issued  before  the  cession.  And  this 
construction  is  rendered  certain,  when  the  description  of  the  grants 
is  connected  with  the  subsequent  part  of  the  sentence  as  to  the  time 
when  made,  to  wit,  during  the  time  at  which  the  Spanish  govern- 
ment had  "  the  power"  to  grant  the  same.  This  time,  according  to 
every  reasonable  intendment,  must  have  been  so  designated  with  re- 
ference to  the  existing  state  of  the  territory  as  between  the  United 
States  and  Spain:  the  right  to  the  territory  being  in  the  United 
States,  and  the  possession  in  Spain.  Tt>e  language,  "  during  the 
time  at  which  Spain  had  the  power  to  grant  the  same,"  was,  under 
such  circumstances,  very  appropriately  applied  to  the  case.  It 
could  with  no  propriety  have  been  applied  to  the  case,  if  Spain  had 
full  dominion  over  the  territory,  by  the  union  of  right  and  posses- 
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sion ;  and  in  this  view  it  is  no  forced  interpretation  of  the  word 
power,  to  consider  it  here  used,  as  importing  an  imperfect  right, 
and  distinguishable  from  complete  lawtul  authority.  And  indeed 
no  other  sensible  construction  can  be  given  to  the  language  here 
used :  and  the  course  of  the  government  of  the  United  States,  with 
respect  to  the  claims  originating  during  this  period  would  seem  ne- 
cessarily to  call  for  this  construction.  The  act  of  Congress  of  the 
25th  of  April,  1812,  appointing  commissioners  to  ascertain  the  titles 
and  claims  to  lands  on  the  east  side  of  the  river  Mississippi,  and 
west  of  the  nver  Perdido,  and  falling  within  the  cession  by  France ; 
embraced  all  claims  of  this  description ;  it  extended  to  all  claims  by 
virtue  of  any  grant,  order  of  survey,  or  other  evidence  of  claim 
whatsoever,  derived  from  the  French,  British,  or  Spanish  govern- 
ments. And  the  reports  of  the  commissioners  show  that  evidence 
of  claims  of  various  descriptions,  issued  by  Spanish  authority  down 
to  the  year  1810,  came  under  the  examination  of  the  commissioners  : 
and  the  legislation  of  Congress  shows  many  laws  passed  confirm- 
ing incomplete  titles,  originating  after  the  date  of  the  treaty  between 
France  and  Spain,  at  St.  Ildefonso. 

Such  claims  are  certainly  not  beyond  the  reach  of  Congress  to 
confirm,  although  it  may  require  a  special  act  of  Congress  for  that 
purpose ;  and  the  present  claim  being  founded  upon  such  act,  dis- 
tinguishes it  from  the  doctrine  of  this  Court  in  the  cases  of  Foster 
and  Elam  vs.  Neilson,  2  Peters,  253 ;  and  Garcia  vs.  Lee,  12  Pe- 
ters, 511.  And  such  claims  have  been  recognised  by  this  Court  as 
existing  claims,  and  not  treated  as  being  absolutely  void.  In  the 
case  of  Delacroix  vs.  Chamberlain,  12  Wheat  599,  an  order  of 
survey  issued  during  this  period,  came  under  the  consideration  of 
the  Court.  It  bore  date  in  the  year  1806.  The  Court  said,  this 
order  of  survey  was  not  sufficient  to  support  an  action  of  ejectment 
not  having  been  recorded  or  passed  upon  by  the  board  of  commis- 
sioners so  as  to  vest  a  legal  title.  But  the  Couit  observed,  that  this 
order  of  survey  bears  date  at  a  time  when  the  Spanish  authorities 
were  in  the  actual  possession  of  Mobile,  where  the  land  lies,  and 
it  was  claimed  as  a  part  of  the  Floridas,  then  belonging  to  the  Spa- 
nish crown ;  and  the  United  States  claimed  it  as  a  part  of  Louisiana. 
That  the  United  States,  having  since  purchased  the  Floridas,  with- 
out having  previously  settled  the  controverted  boundary,  rendered 
it  unnecessary  to  examine  these  conflicting  claims.  And  the  Court 
add,  if  the  United  States  and  Spain  had  settled  this  dispute  by 
treaty,  before  they  extinguished  the  claim  of  Spain  to  the  Floridas, 
the  boundary  fixed  by  such  treaty  would  have  bound  all  parties. 
But  as  that  was  not  done,  the  United  States  have  never,  so  far  as 
we  can  discover,  distinguished  between  the  concessions  of  land 
made  by  the  Spanish  authorities  within  the  disputed  territory,  while 
Spain  was  in  the  actual  possession  of  it,  from  concessions  of  a  similar 
character  made  by  Spain,  within  the  acknowledged  limits.  We 
will  not,  therefore,  raise  any  question  upon  the  ground  of  want  of 
authority  in  the  intendant  to  make  such  concession.  Nothing  more 
2h2 


Digitized  by 


Google 


366  SUPREME  COURT. 

[LeMee  of  Pollaid's  Hein  w.  Kibbe.] 

is  to  be  understood  from  this  case,  than  that  the  Court  did  not  con 
sider  the  circumstance  that  the  concession  being  made  whilst  Spain 
was  in  the  actual  possession  of  the  territory,  had  prevented  Con* 
gress  from  acting  on  the  subject  of  such  concessions  And  when 
Congress,  in  the  act  of  26th  of  May,  1824,  excepts  certain  grants  or 
orders  of  survey,  made  by  Spain  during  the  time  at  which  they  had 
the  power  to  grant  the  same :  the  conclusion  is  irresistible,  that  it 
included  grants  like  the  one  to  William  Pollard,  now  in  question. 
This  grant  bears  date  on  the  9th  day  of  December,  in  the  year  1809, 
and  was  rejected  by  the  commissioners  for  want  of  improvement 
and  occupation ;  and  not  because  it  was  absolutely  void.  But  sup- 
pose it  had  been  void  under  the  then  existing  laws  in  relation  to 
these  lands,  it  could  not  prevent  Congress  from  afterwards  confirm- 
ing this  grant.  The  act  of  the  26th  of  March,  1804,  (2  Story,  939, 
sec.  14,)  declaring  certain  grants  void ;  could  not  affect  the  one  to 
Pollard,  which  was  made  in  the  year  1809,  after  the  passage  of 
that  law. 

But  if  the  construction  of  the  act  of  the  26th  of  May,  1824,  is 
doubtful,  as  it  is  admitted  to  be,  the  act  of  the  2d  July,  1836,  is 
entitled  to  great  weight  in  aiding  to  remove  that  doubt  It  is  an 
act  specially  for  the  relief  of  William  Pollard's  heirs.  It  declares, 
that  there  shall  be,  and  hereby  is,  confirmed  unto  the  heirs  of  Wil- 
liam Pollard,  deceased,  a  certain  lot  of  ground,  situated  in  the  city 
of  Mobile,  and  bounded  as  follows,  to  wit :  On  the  north  by  what 
was  formerly  known  as  John  Forbes  and  Company's  canal ;  on  the 
west  by  Water  street,  on  the  south  by  the  King's  wharf,  and  on  the 
east  by  the  channel  of  the  river;  being  the  description  of  the  lot 
now  in  question ;  and  directing  a  patent  to  be  issued  in  the  usual 
form  for  the  same.  There  is  a  proviso,  declaring  that  this  act  shall 
not  interfere  with  or  affect  the  claims  of  third  persons.  But  giving 
to  this  proviso  its  full  force  and  effect,  the  enacting  clause  is  a  legis- 
lative construction  of  the  act  of  1824,  and  locates  the  patent  thereby 
directed  to  be  issued  upon  the  lot  now  in  question.  They  are  acts 
in  pari  materia,  and  are  to  be  construed  together ;  and  in  such  a 
manner,  if  the  language  will  reasonably  admit  of  it,  as  to  permit 
both  acts  to  stand  together  and  remain  in  full  force.  It  is  not  to  be 
presumed,  that  Congress  would  grant  or  even  simply  release  the 
right  of  the  United  States  to  land  confessedly  before  granted.  This 
would  be  only  holding  out  inducements  to  litigation.  And  these 
two  acts  cannot  stand  together  without  considering  the  lot  in  ques- 
tion as  coming  within  the  exception  of  the  act  of  1824;  and  the 
act  of  1836,  as  a  confirmation,  (as  it  purports  to  be,)  of  the  title  to 
the  heirs  of  William  Pollard. 

The  judgment  of  the  Supreme  Court  of  the  state  of  Alabama  is, 
accordingly,  reversed. 

Mr.  Justice  McLean. 

I  agree  to  the  judgment  of  reversal  in  this  case ;  and  as  my  opinion 
is  mainly  founded  on  the  construction  of  the  second  section  of  the 
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act  ol  1824,  without  reference  to  the  exceptions  it  contains,  I  will 
state,  in  a  very  few  words,  my  views  in  regard  to  that  section. 

It  declares  <<  that  all  the  right  and  claim  of  the  United  States  to  so 
many  of  the  lots  of  ground  east  of  Water  street,  and  between  Church 
street  and  North  Boundary  street,  now  known  as  water  lots,  as  are 
situated  between  the  channel  of  the  river  and  the  front  of  the  lots 
known  under  the  Spanish  government  as  water  lots,  in  the  said  city 
of  Mobile,  whereon  improvements  have  been  made,  be,  and  the 
same  are  hereby  vested  in  the  severed  proprietors  and  x)ccupants  of 
each  of  the  lots  heretofore  fronting  on  the  river  Mobile ;  except  in 
cases  where  such  proprietor  or  occupant  has  alienated  his  right  to 
any  such  lot,  now  designated  as  a  water  lot,  or  the  Spanish  govern- 
ment has  made  a  new  grant,"  &c. 

The  lots  first  named  in  this  section  are  those  to  which  the  right 
of  the  United  States  is  relinquished ;  and  those  lots  are  now  deno- 
minated water  lots,  in  contradistinction  to  those  called  water  lots 
under  the  Spanish  government 

^  All  the  right  and  claim  of  the  United  States  is  relinquished  to  so 
many  of  the  lots  of  ground" — ^then  follows  a  description  of  the 
locality  of  these  lots,  lying  <<east  of  Water  street,  and  between 
Church  street  and  North  Boundary  stree(,  now  known  as  water  lots, 
as  are  situated  between  the  channel  of  the  river  and  the  front  of  the 
lots  known  tinder  the  Spanish  government  as  water  lots,  in  the  said 
city  of  Mobile :"  and  here  the  description  of  the  locality  of  these 
lots  ends,  and  the  words  <<  whereon  improvements  have  been  made," 
follow.  Now  I  entertain  no  doubt  the  improvements  must  be  made 
on  the  lots  first  named,  and  to  which  the  United  States  relinquish 
their  right ;  and  not  on  those  lots  named  merely  to  show  the  local 
situation  of  the  present  water  lots.  And  this  is  the  construction 
given  to  the  section  by  the  Supreme  Court  of  Alabama. 

The  improvements  then  must  be  made  on  the  water  lot ;  and  the 
lot  in  controversy,  in  this  c€ise,  is  a  water  lot. 

The  Court  instructed  the  jury  that  "if  the  lot  claimed  by  the 
plaintiffs  had  been  improved  at  and  previous  to  the  26th  May,  1824, 
and  was  east  of  Water  street,  and  immediately  in  front  of  the  lot  so 
conveyed  to  John  Forbes  and  Company,  then  the  lot  claimed,  passed 
by  the  act  of  Congress,  to  those  at  that  time  owning  and  occupying 
the  lot  so  as  above  conveyed  to  John  Forbes  and  Company;  and  that 
it  was  immaterial  who  made  the  improvements  on  the  disputed  lot" 

The  second  section  gives  to  the  proprietor  of  the  lot  fronting  the 
water  lot,  such  water  lot,  provided  it  has  been  improved. 

Now  two  things  must  concur  to  give  a  title  under  this  act ;  and 
these  are,  proprietorship  of  the  front  lot,  and  improvements  on  the 
water  lot  But,  by  whom  must  these  improvements  be  made  or 
owned,  at  the  passage  of  the  law  ? 

The  act  does  not  specify;  and  the  Court  instructed  the  jury  that 
if  improvements  were  made,  it  was  not  material  by  whom  they 
were  made.    Can  this  be  the  true  construction  of  the  act  ? 

Congress  did  not  intend  to  give  to  the  proprietor  of  the  front  lot 
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the  water  lot,  unless  it  was  improved  $  nor  did  they  intend  to  give  to 
the  person  who  had  improved  the  water  lot,  such  lot,  unless  he  was 
the  proprietor  of  the  front  lot  The  improvements  of  the  water  lot 
were  as  essential  to  the  claim  of  title  under  this  act,  as  the  proprie- 
torship of  the  front  lot  And  can  it  be  supposed  that  Congress  in- 
tended to  give  the  water  lot  to  the  proprietor  of  the  front  lot,  for  the 
reason  that  the  water  lot  had  been  improved  by  a  stranger  ?  In 
other  words,  that  Congress,  by  a  solemn  act  of  legislation,  would 
give  a  lot  of  ground  to  one  man,  because  it  had  been  improved  by 
another  ?  This  is  the  principle  asserted  by  this  construction ;  and 
it  is  so  unjust,  and  so  directly  opposed  to  the  legislation  of  Congress, 
in  regard  to  the  pre-emptive  rights,  on  the  ground  of  improvements, 
that  I  am  unwilling  to  sanction  it  There  is  no  instance  in  the 
entire  history  of  legislation  by  Congress,  where  they  have  sanc^ 
tioned  such  a  principle.  The  policy  has  been  to  secure  to  the  indi- 
vidual the  benefits  of  his  own  labour  and  expenditure.  And  I  am 
of  the  opinion  that  unless  the  proprietor  of  the  front  lot  was,  on  the 
26th  May,  1824,  also  the  proprietor  of  the  improvements  on  the 
water  lot,  he  can  claim  no  title  under  the  act 

Mr.  Justice  Baldwin. 

I  fully  concur  with  the  Court  on  all  the  points  embraced  in  their 
opinions,  as  well  as  the  reasons  assigned ;  being  fully  satisfied  with 
the  construction  given  to  the  acts  of  Congress  of  1804, 1824,  and 
1836, 1  have  no  desire  to  add  any  thing  to  the  conclusive  views  pre- 
sented in  the  opinion.  But  there  are  other  important  considerations 
necessarily  connected  with  the  merits  of  the  case,  which  induce  me 
to  notice  them  in  a  separate  opinion,  leading  to  the  same  conclusion 
on  other  grounds. 

As  it  has  been  my  assigned  duty  on  several  occasions  to  ex- 
amine the  subject  of  claims  and  titles  to  land,  in  the  various  ter- 
ritories which  the  United  States  acquired  by  cession  from  Georgia, 
France,  and  Spain;  a  broad  and  varied  field  of  investigation  has 
been  opened,  on  a  part  of  which  there  has  b^en  no  opinion  of 
this  Court  as  yet  delivered.  That  part  is  a  review  of  the  poli- 
tical condition  of  the  territory  between  the  Perdido  and  Missis- 
sippi, from  1800  to  1821,  under  the  Louisiana  treaty,  the  various 
acts  of  the  executive  and  legislative  departments  of  this  government, 
in  relation  to  its  cession,  occupation,  government,  and  adjustment 
of  claims  therein,  the  constitution,  and  laws  of  nations ;  before  the 
ratification  of  the  treaty  of  1819,  and  in  connexion  with  that  treaty; 
the  judicial  exposition  of  both  treaties  by  this  Court  It  is  a  subject 
of  high  concern  to  numerous  claimants  of  land  within  that  territory; 
to  the  United  States,  both  in  interest  and  in.  relation  to  the  formal 
complaints  made  by  Spain  of  the  omission  '<  to  cause  the  grants  of 
the  king  to  be  respected,  according  to  the  stipulation  of  the  eighth 
article  of  the  treaty  of  1819.''  This  complaint  was  made  soon  after 
the  decision  of  the  case  of  Foster  and  Elam  vs.  Neilson,  in  1829 ; 
and  in  1832  the  Secretary  of  State,  after  the  decision  of  the  case  of 
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Arredondo,  made  to  the  House  of  Representatives  a  long  and  full 
report  in  relation  to  these  grants ;  in  which  he  states  the  opinion  of 
the  executive  department  to  be  most  decidedly  in  favour  of  their 
confirmation,  on  every  ground  on  which  they  could  be  considered; 
and  especially  on  the  faith  and  honour  of  the  United  States  pledged 
in  the  treaty.  He  felt  himself  to  be  unable  to  answer  what  he  de- 
clared \o  be  the  just  demands  and  complaints  of  Spain,  and  assigned 
as  the  sole  reason  why  the  executive  had  not  recommended  an  im- 
mediate confirmation  of  the  grants  by  Congress,  the  two  decisions 
of  this  Court  in  those  two  cases. 

Under  such  circumstances,  I  take  this  occasion  to  throw  this 
responsibility  from  the  Court,  in  the  course  now  pursued,  and  hope 
to  show  most  clearly  that  those  decisions  have  hitherto  been  much 
misapprehended;  and  when  taken  in  connexion  with  subsequent 
ones,  they  most  conclusively  establish  the  right  of  the  grantees  of 
Spain  in  the  disputed  territory,  derived  from  grants  made  between 
1803  and  1810,  while  Spain  was  in  the  undisputed  possession  west 
of  the  Perdido,  independently  of  the  treaty  of  1819,  a  fortiori  by  its 
stipulations.  In  so  doing  I  admit  in  the  fullest  manner,  for  all  the 
purposes  of  this  case,  and  the  principles  it  involves,  that  this  Court 
is  bound  to  take  the  east  boundary  of  Louisiana  to  be  the  Perdido  > 
that  it  was  a  political  question,  which  having  been  settled  by  the 
political  departments  of  the  government,,  cannot  be  questioned  in 
this ;  and  that,  as  held  in  Foster  and  Elam,  2  Peters,  309,  no  title 
can  be  maintained  under  a  Spanish  grant;  << singly''  on  the  ground 
that  the  Spanish  construction  of  the  treaty  of  1803  was  right,  and 
the  American  construction  wrong. 

Keeping  this  principle  in  view,  I  shall  consider  the  title  of  the 
plaintiff  under  a  Spanish  concession,  made  in  1809,  by  the  lawful 
authority  of  the  king,  independent  of  its  confirmation  by  any  special 
act  of  Congress ;  as  resting  on  its  validity  by  the  laws  of  nations^ 
the  Constitution  of  the  United  States,  the  ordinance  of  1787,  the 
two  treaties,  and  the  general  course  of  legislation  by  Congress,  in 
relation  to  government  and  property  in  the  disputed  territory.  It 
will  be  observed,  that  the  claim  of  the  plaintiff  was  duly  filed  and 
recorded,  pursuant  to  the  acts  of  Congress  for  adjusting  claims  to 
land  west  of  the  Perdido ;  he  is,  therefore,  not  deprived  of  any 
benefit  which  they  confer  or  rights  which  are  reserved,  but  may 
rely  on  any  support  they  may  give  to  his  title,  by  his  having  com- 
plied with  all  the  requisitions  enjoined.  On  a  subject  so  broad,  so 
interesting,  so  vitally  affecting  the  rights  of  private  property,  under 
cessions  by  foreign  powers,  or  the  states  of  this  Union  to  the  United 
States ;  the  course  of  argument  or  opinion  has  hitherto  been  too 
limited  on  the  course  of  the  political  departments  of  the  govern- 
ment, to  save  the  necessity  of  the  course  herein  pursued.  It  has 
been  rather  assumed,  than  deduced  from  that  detailed  investigation 
which  can  alone  lead  to  a  satisfactory  result,  on  matters  so  com 
plicated  and  interwoven  into  our  system  of  territorial,  state,  and 
federal  governments. 

47 
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In  1800,  Spain  ceded  Louisiana  to  France,  by  the  treaty  of  St 
Ildefonso,  but  retained  peaceable  possession  till  May  1803,  when  it 
was  surrendered  to  France  in  the  same  manner  in  which  it  was 
ceded  by  the  previous  treaty,  declaring  that,  ^the  limits  of  both 
shores  of  the  Mississippi  shall  remain  forever  fixed  by  the  treaty  of 
Paris,  in  1763;  and  consequently,  the  settlements  from  thp  river 
Manshack  or  Iberville,  to  the  line  which  divides  the  American  ter- 
ritory from  the  dominions  of  the  king,  shall  remain  in  the  posses- 
sion of  Spain,  and  annexed  to  West  Florida."  Vide  2  Peters,  303. 
White's  Comp.  164. 

In  October,  1803,  Congress  authorized  the  President  to  take  pos- 
session of  and  occupy  the  territory  ceded  by  France  to  the  United 
States,  and  to  organize  a  temporary  government,  *^  for  maintaining 
and  protecting  the  inhabitants  of  Louisiana,  in  ^e  free  enjoyment 
of  their  liberty,  property,  and  religion."    2  Story,  907. 

In  December  following,  France  surrendered  the  province  to  the 
United  States,  as  it  was  ceded  by  Spain  to  France,  under  the  same 
clauses  and  conditions,  &c. ;  and  as  this  Court  have  declared,  "  in 
every  respect  with  all  its  rights  and  appurtenances,  as  it  was  held 
by  France,  and  received  by  France  from  Spain."     10  Peters,  732. 

Spain  then  was  in  the  possession  of  the  disputed  territory,  by  the 
consent  of  France,  expressed  in  the  surrender  of  Louisiana ;  and 
the  acceptance  of  the  surrender  by  France  to  the  United  States,  as 
she  received  it  from  Spain,  was  equally  a  consent  by  the  United 
States  to  the  continuance  of  the  possession  of  Spain.  Though  the 
United  States  soon  asserted  her  right  to  the  "  sovereignty  and  pro- 
priety" over  and  in  the  territory  as  far  east  as  the  Perdido,  no  at- 
tempt was  made  to  disturb  the  possession  of  Spain  till  1810.  From 
1803  till  October,  1810,  the  condition  of  the  country  was  this:  Spain 
was  the  acknowledged  sovereign  de  facto,  in  the  peaceable  exercise 
of  all  the  powers  of  government,  and  claiming  to  be  also  the  sove- 
reign de  jure;  the  United  States  neither  asserting  nor  exercising  the 
powers  of  a  government  de  facto,  but  asserting  her  right  as  sove- 
reign de  jure  under  the  treaty  of  1803 ;  and  as  this  Court  said, 
"  No  practical  application  of  the  laws  of  the  United  States  to  this 
part  of  the  territory  was  attempted,  nor  could  be  made  white  the 
country  remained  in  the  actual  possession  of  a  foreign  power." 
2  Peters,  304. 

In  October,  1810,  the  President,  by  his  proclamation,  ordered  mili- 
tary possession  to  be  taken  of  the  disputed  territory ;  declared  the 
laws  of  the  United  States  to  be  in  force  within  it ;  and  ordered  the 
inhabitants  to  be  obedient  thereto ;  but  it  was  also  declared,  that  in 
the  hands  of  the  United  States,  the  territory  was  "  still  left  a  subject 
of  fair  and  friendly  negotiation  and  adjustment,"  &c.  And,  "  under 
the  full  assurance  that  the  inhabitants  shall  be  protected  in  the  en- 
joyment of  their  liberty,  property,  and  religion."  Vide  3  State 
Papers,  Foreign  Relations,  397,  398.  Proclamation  at  lai^e.  At 
this  time  there  was  a  revolutionary  convention  in  session  at  Baton 
Rouge,  within  the  disputed  territory,  claiming  to  be  an  independe'^t 
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government,  to  be  admitted  into  the  Union ;  and  also  claiming  the 
**  unlocated  lands'*  therein.     Ibid.  395,  396. 

In  replying  to  these  propositions,  the  Secretary  of  State,  in  No- 
vember, 1810,  in  asserting  the  right  of  the  United  States  as  far  as 
the  Perdido,  by  the  treaty  of  1803,  says :  "  The  delivery  of  posses- 
sion has,  indeed,  been  deferred,  and  the  procrastination  has  been 
heretofore  acquiesced  in  by  this  government,  from  a  hope  patiently 
indulged,  that  amicable  negotiation  would  accomplish  the  purpose 
of  the  United  States,"  &c.  The  Secretary  then  makes  these  re- 
marks :  "  The  vacant  land  of  this  territory,  thrown  into  common 
stock  with  all  the  other  vacant  land  of  the  Union,  will  be  a  property 
in  common  for  the  national  uses  of  all  the  people  of  the  United 
States.  The  community  of  interest  upon  which  this  government 
invariably  acts,  the  liberal  policy  which  it  has  uniformly  displayed 
towards  the  people  of  the  territories,  (a  part  of  which  policy  has 
ever  been  a  just  regard  to  honest  settlers,)  will,  nevertheless,  be  a 
sufficient  pledge  to  the  inhabitants  of  West  Florida,  for  the  early 
and  continued  attention  of  the  federal  legislature  to  their  situation 
and  their  wants."     Ibid.  398. 

In  enclosing  the  President's  proclamation  to  the  governor  of  Mis- 
sissippi, the  Secretary  of  State  directs  him  to  do  whatever  his 
pdwers  will  warrant,  to  "  secure  to  the  inhabitants  the  peaceable 
enjoyment  of  their  liberty,  property,  and  religion;  and  to  place 
them  as  far  as  may  be,  on  the  same  footing  with  the  inhabitants 
of  the  other  districts  under  his  authority."     Ibid.  396,  397. 

In  January,  1811,  the  President  recommended  to  Congress,  in  a 
confidential  message,  the  expediency  of  authorizing  him  ^<  to  take 
temporary  possession  of  any  part  of  Florida,  in  pursuance  of  ar- 
rangements with  the  Spanish  authorities,  and  for  making  provision 
for  the  government  of  the  same  during  such  possession."  3  State 
Papers,  Foreign  Affairs,  394,  395.  A  law  was  ?iccordingly  passed, 
giving  the  authority  required  as  to  the  territory  east  of  the  Perdido, 
and  south  of  Georgia  and  the  Mississippi  territory,  and  for  organizing 
a  government  for  the  protection  and  maintenance  of  the  inhabitants 
of  the  said  territory,  in  the  full  enjoyment  of  their  liberty,  property, 
and  religion.  At  the  same  time.  Congress  resolved  under  certain 
contingencies,  on  the  "  temporary  occupation  of  the  territory  ad- 
joining the  south  border  of  the  United  States ;  they  at  the  same 
time  declare,  that  the  said  territory  shall  in  their  hands  remain  sub- 
ject to  future  negotiation."     6  Laws,  592,  593. 

In  February,  1813,  the  President  was  authorized  "to  occupy  and 
hold  all  that  tract  of  country  called  West  Florida,  which  lies  west 
of  the  Perdido,  not  now  in  the  possession  of  the  United  States;" 
for  which  purpose,  and  "  for  affording  protection  to  the  inhabitants, 
under  the  authority  of  the  United  States ;  the  President  was  au- 
thorized to  employ  the  military  and  naval  force  of  the  United 
States."  6  Laws  of  the  United  States,  593.  This  resolution  and 
law  remained  unpublished  till  1821,  after  the  final  ratification  of  the 
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treaty  of  1819;  but  under  them  the  whole  disputed  territory  was 
taken  and  held  by  the  United  States,  till  it  was  annexed  to  the 
adjacent  states  by  acts  of  Congress. 

In  1812,  that  portion  which  was  situated  between  the  Ibenrille, ' 
the  Mississippi,  the  east  branch  of  Pearl  river,  and  the  Mississippi 
territory,  was  annexed  to  Louisiana  on  condition  that  a  law  should 
be  passed  <<  securing  to  the  people  of  the  said  territory,  equal  rights, 
privileges,  benefits,  and  advantages,  with  those  enjoyed  by  the 
people  of  the  other  parts  of  the  state."  Vide,  2  Story,  1224.  1230. 
A  law  was  passed  by  Louisiana,  in  compliance  with  this  condition. 
In  May  of  the  same  year,  that  portion  which  was  situated  between 
the  east  boundary  of  Louisiana  and  the  Perdido,  was  annexed  to 
the  Mississippi  territory,  to  be  governed  "by  the  laws  now  in  force, 
or  which  may  be  hereafter  enacted,  and  the  laws  and  ordinances  of 
the  United  States  relative  thereto,  as  if  the  same  had  originally 
formed  a  part  thereof,"  &c.,  2  Story,  1248 ;  by  subsequent  acts,  this 
part  of  the  territory  was  divided  between  Mississippi  and  Ala- 
bama, and  thence  formed  a  part  of  those  states,  the  former  of  which 
was  admitted  into  the  Union  before  the  signature  of  the  treaty  of 
1819,  and  the  latter  in  December  following.  Vide,  3  Story,  1617. 
1620.  1635.  1735.  1804.     2  Peters,  308. 

From  this  summary  view  of  the  course  of  the  executive  and 
legislative  branches  of  the  government,  it  is  apparent,  that  they 
were  in  the  assertion  of  the  territorial  rights  of  the  United  States,  as 
claimM  by  them  under  the  treaty  of  1803 ;  it  is  also  apparent  from 
the  solemn  pledges  made  by  both  departments,  that  the  possession  of 
the  country  was  taken  and  held  by  force,  yet  subject  to  future  nego- 
tiation as  to  the  right  of  sovereignty  and  propriety,  and  full  as- 
surances to  the  inhabitants  of  being  maintained  and  protected  in 
the  free  enjoyment  of  their  property. 

Before  proceeding  to  the  stipulations  of  either  treaty,  it  is  now 
necessary  to  notice  those  acts  of  Congress  which  are  referred  to  in 
the  President's  proclamation  of  1810,  in  which  he  declares,  «  That 
the  acts  of  Congress  relating  to  this  territory,  though  contemplating 
a  present  possession  by  a  foreign  authority,  have  contemplated,  also, 
an  eventual  possession  of  the  said  territory  by  the  United  States, 
and  are  accordingly  so  framed  as  to  extend  their  operation  to  the 
same."     3  State  Papers,  For.  Aff.  397. 

The  principles  of  this  proclamation  were  adopted  by  Congress, 
whereby  the  laws  which  bound  the  inhabitants  of  the  disputed  ter- 
ritory, at  the  same  time  protected  them  in  their  rights  of  property, 
as  completely  as  in  the  island  of  Orleans,  or  west  of  the  Mississippi; 
these  laws  were  suspended  in  their  operation  during  the  occupation 
of  Spain,*ut  applied  to  the  whole  country  ceded  by  France  to  the 
United  States,  as  soon  as  it  came  into  their  possession,  and  their 
provisions,  from  the  first  to  the  last,  are  of  a  uniform  character 
Whenever  Congress  gave  authority  to  take  possession  of  the  ceded 
territory,  and  provide  for  its  temporary  government,  the  declared 
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object  was,  ^^  to  maintain  and  protect  the  inhabitants  in  the  enjoy- 
ment of  their  property/'  &c.,  as  has  been  seen  in  the  act  of  1803. 
2  Story,  907. 

By  the  act  of  1804  it  was  provided,  that  "no  law  shall  be  valid 
which  is  inconsistent  with  the  laws  and  Constitution  of  the  United 
States.*'  2  Story,  933.  <<  The  laws  in  force  in  the  said  territory,  and 
not  inconsistent  with  this  act,  shall  continue  in  force  until  altered^ 
modified,  or  repealed."    2  Story,  937. 

The  act  of  1805  authorized  a  government  similar  to  that-  o\ 
the  Mississippi  territory,  and  declared  the  ordinance  of  1787  in 
force,  (except  as  to  the  descent  of  estates,  and  slavery;)  and  conti- 
nued the  existing  laws  till  altered,  &c. ;  it  also  authorized  the  admis- 
sion of  the  territory  into  the  Union,  according  to  the  third  article  of 
the  treaty  of  1803.     2  Story,  963,  964. 

As  this  act  placed  the  whole  ceded  terrritory  under  the  same 
system  of  governnient  as  Mississippi,  we  must  look  to  the  acts  of 
1798  and  1800,  which  organized  a  government  over  that  territory, 
(before  any  cession  was  made  by  Georgia  to  the  United  States,) 
without  the  consent  of  Georgia,  and  while  the  whole  territory  over 
which  the  United  States  thus  assumed  jurisdiction,  was  claimed  by 
Georgia.  This  is  necessary,  in  order  to  ascertain  what  effect  the 
United  States  intended  that  their  occupation  of  the  territory  then  in 
controversy  should  have  upon  the  rights  of  Georgia,  or  of  the  pro- 
prietors of  lands  claiming  under  that  state.  This  is  the  more  im- 
portant, when  the  compact  with  Georgia,  in  1802,  is  applied  to  the 
pre-existing  state  of  things  in  the  territory  in  dispute  between  her 
and  the  United  States ;  for  it  will  be  found  in  all  respects  analogous 
to  the  state  of  things  existing  in  the  country  west  of  the  Perdido, 
before  the  treaty  of  1819  took  effect;  and  that  the  proclamation  of 
the  President,  and  the  acts  of  Congress,  for  taking  the  possession  of 
West  Florida,  and  annexing  it  to  the  contiguous  territories  first,  and 
then  to  the  states,  contain  pledges  fully  as  strong,  and  to  the  same 
import,  as  those  given  to  Georgia  by  this  provision  of  the  acts  of 
1798  and  1800 :  "  That  the  establishment  of  the  said  government 
shall  in  no  respect  impair  the  right  of  the  state  of  Georgia,  or  of  any 
person  or  persons,  either  to  the  jurisdiction  or  the  soil  of  the  said 
territory ;  but  the  rights  and  claims  of  the  said  state,  and  of  all  per- 
sons interested,  are  hereby  declared  to  be  as  firm  and  available  as 
if  this  act  had  never  been  made."     1  Story,  495.  778. 

In  connection  with  this  provision,  it  must  be  observed,  that  up  to 
1797,  Spain  had  claimed  and  occupied  the  southern  portion  of  the 
Mississippi  territory  as  part  of  Florida ;  pursuant  to  the  treaty  of 
1795,  she  surrendered  all  the  country  north  of  the  31°  north  latitude 
to  the  United  States.  The  words,  "  any"  and  "  all  persons,"  extend, 
therefore,  as  well  to  those  who  claimed  lands  north  of  that  line 
under  Spain,  as  those  who  claimed  under  Georgia ;  and  as  Spain 
had  relinquished  her  rights  to  the  territory,  those  of  Georgia  alone 
were  noticed,  while  the  grantors  of  either  stood  on  the  same  pre- 
cise footing  under  these  laws.    But  the  treaty  of  1795,  between 
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the  United  States  and  Spain,  gave  those  claiming  under  her  this 
protection.  ^^  It  is  also  agreed,  that  the  inhabitants  of  the  territory 
of  each  party,  shall  respectively  have  free  access  to  the  Courts  of 
justice  of  the  other ;  and  they  shall  be  permitted  to  prosecute  suits 
for  the  recovery  of  their  property,  &c. ;  and  the  proceedings  and 
sentences  of  the  said  Courts,  shall  be  the  same  as  if  the  contending 
parties  had  been  citizens  or  subjects  of  the  said  (same)  country.'^ 
Art.  20,  1  Laws  U.  S.  276. 

This  analogy  between  the  condition  of  the  territory  south  of  the 
31°  north  latitude,  and  west  of  the  Perdido,  and  that  which  lies 
north  thereof,  has  been  made  the  more  applicable  by  the  act  of  1812, 
which,  it  has  been  seen,  applies  the  laws  and  ordinances  of  the  United 
States,  and  the  laws  then  in  force,  to  the  territory  west  of  the  Per- 
dido, precisely  as  "  if  it  had  formed  originally  a  part  of  the  Missis- 
sippi territory."  2  Story,  1248.  And  as  the  act  of  1805  put  the 
territorial  government  of  Louisiana  and  Mississippi  on  the  same 
footing,  all  the  laws  applicable  to  the  one  must  be  applied  to  the 
other  and  every  part  of  it,  whenever  the  United  States  assumed  tlie 
powers  of  government.  The  act  of  1805  adopted  the  ordinance  of 
1 787,  enacted  for  the  government  of  the  territory  north  and  west  of  the 
Ohio  in  general  terms;  the  act  of  1798  is  more  explicit  in  declaring, 
*<  That  from  the  establishment  of  the  said  government,  the  people  of 
the  aforesaid  territory  shall  be  entitled  to  and  enjoy  all  and  singular 
the  rights,  privileges,  and  advantages  granted  ^'  by  that  ordinance," 
in  as  full  and  ample  manner  as  they  are  enjoyed  '^  by  them."  1 
Story,  495. 

Among  these  rights,  &c.,  are  that  of  trial  by  jury,  the  writ  of 
habeas  corpus,  judicial  proceedings  according  to  the  course  of  the 
common  law,  the  protection  of  property,  the  inviolability  of  con- 
tracts, and  the  right  of  admission  into  the  Union,  on  an  equal  footing 
with  the  original  states.  1  Laws  U.  S.  479.  In  addition  to  which, 
the  third  article  of  the  Louisiana  treaty  stipulates,  that  <<  the  inha- 
bitants of  the  ceded  territory  shall  be  incorporated  in  the  Union  of 
the  United  States,  and  admitted  as  soon  as  possible,  according  to  the 
principles  of  the  Federal  Constitution,  to  the  enjoyment  of  all  the 
rights,  advantages,  and  inununities  of  citizens  of  the  United  States ; 
and,  in  the  meantime,  they  shall  be  maintained  and  protected  in 
the  free  enjoyment  of  theic  liberty,  property,  and  the  religion  they 
profess." 

This,  then,  was  the  condition  of  the  disputed  territory  and  its 
inhabitants,  from  the  time  the  United  States  took  possession  and. 
governed  it  as  a  part  of  their  territory.  The  right  of  sovereignty 
and  general  propriety  remained  subject  to  pending  negotiation ;  the 
civil  rights  of  the  people,  and  their  rights  of  property  were  protected 
by  various  acts  of  Congress:  the  ordinance  of  1787,  the  treaty  of 
1803,  and  the  Constitution  of  the  United  States.  The  local  laws 
remained  in  force  till  altered,  and  the  political  rights  of  the  people 
were  such  as  existed  in  all  the  other  territories.  1  Peters,  542. 
When  these  territories  became  states,  the  inhabitants  thereof  became 
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Citizens  of  those  states,  and,  as  such,  entitled  to  all  the  rights  which 
citizens  enjoyed  in  other  states;  and  the  subjects  of  Spain,  who 
owned  or  claimed  property,  had,  by  the  twentieth  artide  of  the 
treaty  of  1795,  the  same  right  of  suing  for  its  recovery  in  the  Courts 
of  the  United  States,  as  one  of  its  citizens  had.    9  Peters,  234. 

On  this  state  of  things,  the  treaty  of  1819  had  no  influence; 
at  the  time  of  its  ratification,  the  whole  disputed  territory  was 
annexed  to  the  contiguous  states;  the  inhabitants  were  incorpo- 
rated in  the  Union,  and  were  citizens  of  the  United  States ;  and 
the  respective  states,  in  virtue  of  what  this  Court  most  truly  deno- 
minate acts  of  ^  sovereign  power,"  exercised  by  them  under  the 
treaty  of  1803,  over  a  part  of  what  the  United  States  insisted  and 
Spain  denied,  was  a  part  of  Louisiana;  claiming  only  to  stand  in  the 
place  of  the  king,  and,  during  negotiation,  to  exercise  the  powers 
and  rights  which  he  had, exercised  till  1810 ;  the  United  States  had 
never  attempted  by  law  to  impair  any  right  of  private  property,  or 
to  insert  such  stipulation  into  the  treaty  of  1819,  (2  White's  Rec 
498,)  but  expressly  disclaimed  such  intention,  and  admitted  the 
validity  of  all  fair  grants.    2  White's  Rec  499,  &c. 

Every  public  act  of  Congress  from  1803  till  1813,  which  authorized 
the  President  to  take  possession  of  Louisiana,  or  to  establish  therein 
a  temporary  government,  and  every  law  which  related  to  the 
subject,  contained  an  express  guarantee  of  property ;  the  same  guar- 
antee was  also  given  by  the  President  in  1810,  when  in  virtue  of  the 
act  of  1803,  he  took  forcible  and  military  possession  of  the  disputed 
territory.  And  Congress  confirmed  this  guarantee  by  their  secret 
acts  of  1811  and  1813;  unless  protection  to  the  inhabitants  of  the 
territory  consisted  in  confiscating  their  lands,  and  depriving  them 
of  the  property  acquired  under  the  government  and  laws  of  Spain, 
while  she  held  possession  with  the  consent  of  the  United  States. 
Every  act  of  the  executive  and  legislative  branches  of  the  govern- 
ment, shows  that  the  contest  with  Spain  wasfor  the  right  of  sovereignty 
over  the  territory,  and  the  propriety  in  the  vacant  land  therein ;  not 
for  the  right  to  what  had  been  granted  according  to  the  laws  of  Spain, 
or  which  had  otherwise  become  private  property.    6  Peters,  735. 

Claiming  the  territory  between  the  Perdido  and  the  Mississippi 
by  the  Louisiana  treaty,  the  United  States  were  bound,  by  the  ex- 
press terms  of  the  second  article,  which  included  <<  Islands  be- 
longing to  Louisiana,  all  public  lots  and  squares,  vacant  lands,  and 
all  public  buildings,  fortifications,  barracks,  and  other  edifices,  which 
are  not  private  property."  7  Peters,  87, 88.  No  laud  which  was  not 
vacant,  (no  land  which  was  private  property,)  passed  to  the  United 
States,  but  was  excepted  from  the  cession,  not  only  by  the  second 
article,  but  by  the  guarantee  by  the  United  States,  to  the  inhabitants 
in  the  third  article,  of  the  free  enjoyment  of  their  property,  until 
their  admission  into  the  Union.  From  the  pledge  to  maintain  and 
protect  this  right,  the  United  States  never  set  up  any  absolution,  or 
from  the  pledge  to  hold  the  territory  subject  to  future  negotiation. 
What  was  considered  as  vacant  land  by  the  executive  department 
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in  1810,  has  been  seen  by  the  letter  of  the  Secretary  of  State,  on 
the  same  day  as  the  proclamation  of  the  President,  that  land  which 
was  to  be  thrown  into  the  common  stock,  with  all  the  other  vacant 
land  of  the  United  States,  for  the  national  uses  of  all  the  people- 
thereof;  land  which  remained  as  a  part  of  the  royal  domain  when 
the  United  States  took  possession  in  virtue  of  the  treaty  of  1803, 
which  was  not  private  property. 

This  state  of  things  as  to  government  and  property  in  the  disputed 
territory,  fully  justified  the  view  which  the  executive  department  of 
the  government  took  of  this  subject  in  1832,  which  was  in  perfect 
accordance  with  the  proclamation  of  the  President  twenty-two  years 
before,  and  with  the  course  of  the  legislature  from  1811  to  1819,  in 
relation  to  the  rights  of  private  property  in  the  disputed  territory, 
held  under  grants  of  the  Spanish  authorities,  before  the  United 
States  took  possession.  It  was  by  both  departments  the  most 
solemn  recognition  of  the  principle,  that  a  contest  between  the  two 
governments  concerning  territorial  boundary,  did  not  and  should 
not  impair  individual  rights  of  property,  and  of  its  practical  opera- 
tion on  grants  made  by  the  government  in  possession ;  and  such 
recognition  carried  with  it  the  most  sacred  obligations,  to  carry  that 
principle  out  in  all  its  consequences^  independently  of  any  stipula- 
tion in  the  treaty  of  1819. 

By  the  third  article  of  the  Louisiana  treaty,  the  United  States 
were  bound  to  protect  and  maintain  the  inhabitants  of  the  ceded 
territory, "  in  the  free  enjoyment"  of  their  "  property,"  until  they 
were  incorporated  into  the  Union ;  and  when  so  incorporated,  to 
admit  them  ^*  to  the  enjoyment  of  all  the  rights,  advantages,  and 
immunities  of  citizens  of  the  United  States."  From  the  moment  of 
such  incorporation,  the  Constitution  of  the  United  States,  and  its 
amendments,  interposed  between  the  inhabitants  and  the  legislative 
power  of  the  United  States  the  same  guarantee  which  any  citizen  of 
any  other  state  had  a  right  to  claim  for  the  enjoyment  of  his  pro- 
perty; and  every  proprietor,  alien,  or  citizen,  had  the  same  consti- 
tutional right  to  invoke  the  protection  of  the  judicial  power  of  the 
state  or  Union,  against  the  invasion  of  his  rights  of  person  or  pro- 
perty, wherever  he  might  be  located.    2  Peters,  235. 

That  such  incorporation  was  by  acts  "of  sovereign  power  by  the 
United  States,"  exerted  by  military  operations,  expelling  the  existing 
authority  of  Spain,  and  compelling  the  inhabitants  to  submit  to  that 
of  the  United  States,  so  far  from  diminishing,  increases  their  consti- 
tutional and  treaty  obligation ;  for  such  forced  submission  is  in  the 
nature  of  articles  of  capitulation,  the  observance  of  which  is  enjoined 
by  the  laws  and  practice  of  all  civilized  nations.  1  Peters,  542. 
The  proclamation  of  the  President  and  the  acts  of  Congress  declared 
the  terms  on  which  the  United  States  established  their  authority; 
the  inhabitants  submitted,  and  thereby  became  entitled  to  the  three- 
fold protection  of  the  Constitution,  treaty,  and  law  of  nations.  2  Dall. 
),&c. 

Had  Spain  made  a  voluntary  transfer  of  the  allegiance  of  her 
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sttbjects  in  this  part  of  Louisiana,  as  she  did  in  the  residue,  the  duty 
of  the  United  States  could  not  have  been  doubted;  it  never  has  been 
doubted  by  any  department  of  the  government,  or  any  member  of 
it,  as  to  every  other  portion  of  the  territory  ceded  by  the  treaty  of 
1803;  and  the  universal  opinion  of  the  people  and  government  has 
been,  that  the  rights  acquired,  and  the  obligations  imposed  by  that 
treaty,  were  throughout  concomitant.    Spain,  indeed,  might  deny 

'  the  right  of  the  United  States  west  of  the  Perdido,  to  have  become  ' 
in  any  way  strengthened  by  the  annexation  of  that  part  of  Louisi- 
ana to  the  adjacent  states,  by  an  act  of  war  or  mere  sovereign  power; 
but  when  the  United  States  undertook  to  construe  and  execute  the 
treaty  in  their  own  way ;  and  as  they  did  in  asserting  their  rights 
accruing  by  the  cession ;  every  rule  and  principle  of  national  honour, 
faith,  and  Law,  would  be  violated,  if  they  should  deny  their  duty  to 
comply  with  the  terms  of  the  treaty,  which  alone  gave  them  any 
right,  or  with  the  pledges  which  they  gave  when*lhey  took  posses* 
session  in  virtue  of  its  stipulations. 

It  matters  not  by  what  right  the  United  States  held  the  disputed 

.  territory,  at  the  time  of  its  incorporation  into  the  Union;  had  it  been 
done  without  the  colour  of  right,  or  had  East  Florida  been  so  incor- 
porated before  the  treaty  of  1819,  the  consequences  would  have  been 
the  same ;  by  the  very  and  sole  act  of  such  incorporation,  the  inha- 
bitants became  citizens  of  the  United  States,  their  property  was  pro- 
tected, and  alien  proprietors  became  entitled  to  all  rights  secured 
to  them  by  any  treaty  between  their  sovereign  and  the  United 
States. 

In  addition  to  these  considerations,  the  acts  of  Congress  from  1803 
till  1811,  before  the  United  States  took  forcible  possession,  which, 
as  the  President  declared  in  his  proclamation  in  1810,  were  ^<so 
framed''  as  to  apply  to  that  territory  whenever  the  contemplated 
eventual  possession  by  the  United  States  should  take  place,  se- 
cured to  the  inhabitants  every  protection  which  those  laws,  the 
treaty,  and  ordinance  of  1787  could  impart ;  and  no  subsequent  law 
has  attempted  to  impair  any  right  ttms  secured,  denied  its  exist- 
ence, or  asserted  any  right  in  the  United  States  to  lands  which  were 
private  property  in  1810.  A  more  clear  and  correct  exposition  of 
the  policy  and  course  of  the  United  States  cannot  be  presented  than 
the  following  remarks  of  the  Secretary  of  the  Treasury,  in  present- 
mg  a  plan  for  the  final  adjustment  of  all  claims  by  Spanish  grants, 
pursuant  to  resolutions  of  the  Senate  and  House  of  Representatives 
in  1818. 

<<  In  presenting  a  plan  of  final  adjustment,  in  which  no  other  de- 
scription of  claims  are  comprehended  than  those  which  are  founded 
upon  patents  and  concessions  issued  by  the  several  governments 
which  have  at  different  times  exercised  sovereign  jurisdiction  over  the 
late  province  of  Louisiana,  as  held  by  France,  the  undersigned,  &c. 
has  proceeded  upon  the  conviction  that  ample  provision  has  already 
been  made  for  the  adjustment  of  all  claims  to  lands  contemplated  by 
the  resolution  founded  upon  evidence  inferior  to  patents  and  con 
2i2  48 
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cessions.  He  has  arrived  at  this  conviction  by  a  careftil  examina 
tion  of  the  several  acts  of  Congress  for  ascertaining  and  adjusting 
land  titles  in  Louisiana,  which  have  been  passed  since  the  20th 
day  of  December,  1S03,  the  period  at  which  possession  was  taken 
of  that  province  by  the  United  States.  This  long  series  of  acts, 
commencing  with  the  26th  March,  1804,  and  terminating  with  the 
29th  April,  1816,  presents  an  uninterrupted  and  uniform  course  of 
relaxation  in  favour  of  land  claimants  of  every  description.  This 
relaxation  has  generally  been  effected  by  comprehending  descrip- 
tions of  cases  not  recognised  by  previous  acts,  by  extending  the 
time  within  which  notices  of  claims  and  production  of  evidence 
were  required,  and  by  giving  authority  not  only  to  decide  upon  such 
claims,  but  to  revise  and  confirm  such  as  had  been  previously  rejected. 
When  it  is  considered  that  in  all  these  respects  relaxations  have  been 
frequent,  and  that  the  evidence  upon  which  the  claims  have  in  the 
first  instance,  and  in  each  successive  revision  been  decided,  has  in 
most  cases  been  that  alone  which  has  been  produced  by  the  party 
in  interest,  it  is  extremely  improbable  that  injustice  has  been  done 
by  the  rejection  of  claims  which  ought  to  have  been  confirmed." 

<<  Considering  then  that  the  titles  to  lands  in  the  state  of  Louisiana, 
west  of  the  east  boundary  of  the  island  of  New  Orleans,  so  far  as 
they  are  derived  from  or  dependent  upon  any  act  of  Congress,  are 
correctly  and  finally  settled ;  nothing  more  is  necessary  than  to  pre* 
scribe  a  rule  by  which  the  validity  of  titles  not  dependent  upon  the 
acts  of  Congress  may  be  promptly  and  legally  determined,''  &c. 
3  State  Pap.  Public  Lands,  393. 

The  Secretary  then  presented  a  bill  providing  for  the  final  adjust- 
ment of  claims  to  \^nda  throughout  the  whole  extent  of  Louisiana, 
including  those  in  the  disputed  territory,  but  it  was  not  enacted  into 
a  law;  Congress  however  continued  to  act  as  they  had  before  done, 
in  a  spirit  of  unceasing  liberality  towards  claimants,  each  successive 
law  relaxing  from  the  strictness  of  former  ones. 

This  is  apparent  from  an  inspection  of  the  various  acts  of  Con- 
gress from  1805,  in  relation  generally  to  claims  to  land  in  Louisiana; 
as  the  principles  of  this  case  require  a  reference  only  to  those  laws 
which  relate  to  the  territory  between  the  Perdido  and  the  Missis- 
sippi, the  others  need  not  be  noticed  any  farther  than  in  the  preced- 
ing general  review  by  the  Secretary  of  the  Treasury,  and  the  fol- 
lowing declaration  made  by  this  Court  in  1827,  in  reference  to  the 
legislation  of  Congress,  which  is  quoted  in  the  opinion  in  the  pre- 
sent case :  that  ^<  the  United  States  have  never,  so  far  as  we  can  dis- 
cover, distinguished  between  the  concessions  of  land  made  by  the 
Spanish  authorities  within  the  disputed  territory,  whilst  Spain  was 
in  the  actual  occupation  of  it,  from  concessions  of  a  similar  character 
made  by  Spain  within  the  acknowledged  limits.''  12  Wheat  600, 
601. 

This  declaration  will  be  found  to  be  fully  justified  by  a  reference 
to  all  the  acts  of  Congress,  in  relation  not  only  to  their  whole  terri- 
tory acquired  by  the  treaty  of  1803,  but  to  that  which  was  acquired 
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by  the  compact  or  treaty  of  cession  between  Georgia  and  the  United 
States,  in  180^3.  By  this  compact,  Georgia  ceded  to  the  United 
States  the  right  of  soil  and  jurisdiction,  to  all  the  territory  within  her 
chartered  boundaries,  which  was  situated  west  of  the  Chatahouchee, 
on  certain  conditions ;  one  of  which  was,  that  all  grants  of  land 
made  by  the  British  or  Spanish  governments,  before  the  25th  Octo- 
ber, 1795, &c.,  should  be  confirmed;  to  carry  which  into  effect,  vari- 
ous laws  were  passed  in  1803, 1804,  and  1805.  2  Story,  894.  952. 
966.  These  acts  related  to  the  territory  north  of  31°  of  latitude, 
which  had  been  the  subject  of  controversy  between  the  govern- 
ments of  Florida,  while  under  Great  Britain,  and  Georgia,  within 
which  the  governor  of  West  Florida  had  made  grants  before  the 
cession  to  Spain  by  the  treaty  of  peace  in  1783;  within  which 
Spain  made  grants  from  that  time  till  1797,  when  she  gave  up  pos- 
session to  the  United  States ;  and  within  which  Georgia  had  also 
made  grants  up  to  the  Mississippi  It  was,  therefore,  in  the  strictest 
sense,  disputed  territory,  claimed  by  the  three  parties,  the  United 
States,  Spain,  and  Georgia,  at  the  date  of  the  grants.  The  laws  re- 
lating to  the  adjustment  of  titles  to  land  therein,  necessarily  referred 
to  grants  made  by  a  government  de  facto,  which  the  United  States 
denied  was  a  government  de  jure ;  and  the  laws,  being  on  a  kindred 
subject,  would  of  course  be  analogous  in  their  provisions,  and  re- 
ceive the  same  construction,  as  those  which  related  to  the  territory 
which  was  in  dispute  between  the  United  States  and  Spain,  from 
1804  till  1821. 

In  examining  the  provisions  of  all  the  laws  for  adjusting  the  claims 
to  lands  in  Louisiana  and  Florida,  they  will  be  found  to  be  patterned 
from  those  in  relation  to  the  compact  with  Georgia ;  and,  as  will  be 
seen  hereafter,  have  been  construed  alike  by  this  Court  The  first 
law  which  related  exclusively  to  claims  to  land  west  of  the  Perdido, 
was  passed  in  1812 ;  the  previous  laws  applied  generally  to  Lou- 
isiana as  ceded  by  the  treaty,  making  no  distinction  between  that 
part  which  was  disputed,  and  that  which  was  in  the  possession  of  the 
United  States,  as  surrendered  in  1803.  But  as  the  practical  operation 
of  the  laws  of  the  United  States  depended  on  the  President,  in  his 
execution  of  the  authority  conferred  on  him  by  the  act  of  1803, 
2  Story,  907 ;  it  is  evident,  that  these  laws  could  not  be  carried  into 
effect  by  establishing  land  offices  and  organizing  boards  of  commis- 
sioners to  adjust  claims  to  land  within  that  part  of  the  territory, 
which  was  at  the  time  occupied  and  governed  by  Spain.  No  govern- 
ment can  exercise  legislative  powers  within  the  territory  actually  in 
the  possession  of  another  sovereign ;  this  can  be  done  only  when 
such  possession  is  displaced  by  force,  or  surrendered  by  treaty,  or 
otherwise ;  hence  it  appears,  that  no  provision  was  made  for  the 
adjustment  of  claims  to  lands  west  of  the  Perdido,  till  by  the  Presi- 
dent's proclamation,  the  resolution  and  acts  of  Congress,  the  United 
States  had  obtained  possession  of  the  greater  part  of  West  Florida. 
Then  the  act  of  1812  provided  for  the  appointment  of  commis- 
sioners, with  the  powers  conferred  by  former  laws;  directed  all 
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claimants  to  lands  in  the  disputed  territory,  to  deliver  notice  and 
evidence  of  their  claims  within  a  limited  time,  and  to  state  the  writ- 
ten evidence  thereof;  whether  the  claims  arose  under  the  British, 
French,  or  Spanish  governments,  together  with  the  nature  and  extent 
thereof,  &c.,  &e.  Provided,  That  where  the  claim  is  by  a  complete 
grant,  it  shall  not  be  necessary  to  have  any  other  evidence  entered 
than  the  original  grant,  order  of  survey,  and  plot  of  the  land.  On 
failure  to  deliver  notice  of  the  claim  as  required  by  law,  the  claim 
shall  never  after  be  confirmed  or  recognised  by  the  United  States, 
or  atiy  written  evidence  thereof,  which  shall  not  be  recorded,  ever 
after  be  admitted  in  evidence  in  any  Court  of  the  United  States, 
against  any  grant  which  may  thereafter  be  made  by  the  United 
States.  2  Story,  1235.  The  commissioners  are  empowered  to  in- 
quire into  the  justice  and  validity  of  all  claims  filed  with  them;  and 
it  is  made  their  duty  to  ascertain  whether  the  land  claimed  has  been 
inhabited  and  cultivated,  when  it  commenced,  when  it  was  sur- 
veyed, by  whom,  on  what  authority ;  and  every  matter  which  may 
affect  the  justice  and  validity  of  the  claim ;  to  arrange  the  claims 
into  classes,  according  to  their  respective  merits,  and  to  make  a  re- 
port thereon  for  the  final  action  of  Congress.  2  Story,  1235.  By 
the  act  of  1814,  the  commissioners  were  directed  to  receive  evidence 
in  support  of  any  claims  not  embraced  in  the  former  law.  2  Story, 
1427.  Pursuant  to  these  laws,  reports  were  made  by  the  commis- 
sioners classifying  the  claims  thus : 

1.  Claims  founded  on  complete  British,  French,  or  Spanish  grants, 
which  in  their  opinion  are  valid,  agreeably  to  the  laws,  usages,  and 
customs  of  sudh  governments;  in  all  four  hundred  and  thirty  claims. 

2.  Claims  founded  on  orders  of  survey,  (requette,)  permission  to 
settle,  or  other  written  evidence  of  claim  derived  from  either 
government,  which  ought  to  be  confirmed ;  in  all  four  hundred  and 
twenty-si^  claims. 

3.  Claims  founded  on  complete  grants  said  to  be  derived  under 
such  governments,  which,  in  the  opinion  of  the  commissioners,  are 
not  valid;  in  all  fifty-eight  claims. 

4.  Claims  founded  on  orders  of  survey,  &c.,  which  ought  not  f) 
be  confirmed;  in  all  two  hundred  and  ninety-eight. 

5.  Claims  of  actual  settlers  not  derived  from  either  government; 
in  all  one  thousand  four  hundred  and  twenty.  Vide,  Reports  of 
Commissioners.  3  State  Papers,  Public  Lands,  6,  7.  5.  38 — 48.  1 3. 
5S,  59.  66,  67—76.  254—268. 

The  reasons  for  rejecting  the  third  and  fourth  classes  of  claims, 
are  founded  on  the  fourteenth  section  of  the  act  of  1804;  that  they 
were  made  after  the  cession  by  France  to  the  United  States;  that 
the  grants  were  unusually  large,  and  made  after  Spain  had  ceased 
to  have  any  right  or  interest  in  the  soil :  but  it  is  added,  **  Admit- 
ting the  claim  of  the  United  States  to  the  country  above  mentioned 
to  be  unquestionable,  (and  I  see  no  reason  to  doubt  it,)  the  question 
then  arises,  how  far  the  possession  of  that  country  by  the  Spanish 
government,  after  the  right  of  the  United  States  accrued,  ought  to 
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affect  those  claims  which  were  granted  by  the  former  government, 
during  the  time  which  intervened  between  the  purchase,  and  the 
time  when  possession  was  taken  by  the  United  States?  If  the 
United  States  had  taken  possession  of  West  Florida  at  the  same 
time  that  they  did  of  Louisiana  west  of  the  Mississippi,  many 
serious  injuries  to  individuals  might  have  been  prevented.  As  this 
was  not  the  case,  it  becomes  an  inquiry  of  interest  and  importance, 
whether  the  govemmenjt  is  not  morally  bound,  both  by  conside- 
rations of  equity  and  policy,  to  make  them  a  compensation  com- 
mensurate to  the  injuries  they  may  have  sustained.  This  could  be 
done  by  making  them  donations  of  any  quantity  of  land  which  the 
government  may  deem  just;  particularly  that  class  of  claimants 
who  h.ave  improved  and  cultivated  their  lands.  They  are  not 
numerous ;  and  with  few  exceptions,  their  claims  are  moderate.  It 
may  not  be  impertinent,  also,  to  remark,  that  generally  speaking, 
they  were  such  persons  as  were  most  liable  to  be  deceived  by  the 
Spanish  officers. 

<'  In  relation  to  that  class  of  claimants  who  have  not  inhabited  or 
cultivated  their  lands,  which  is  generally  the  case  with  those  who 
hold  large  claims,  it  appears  to  the  commissioner,  that  the  govern- 
ment of  the  United  States  is  not  legally  bound  to  confirm  them. 
Nevertheless,  from  a  variety  of  considerations  which  will,  doubtless, 
enter  into  the  decision  of  this  question,  the  government  may  deem 
it  politic  either  to  confirm  their  claims  to  a  certain  extent,  or  in 
some  other  way  to  effect  a  compromise  with  them.  Their  un-* 
limited  confirmation  would,  in  the  opinion  of  your  commissioner, 
seriously  injure  many  individuals,  some  of  whom  probably  resided 
on  the  lands  before  they  were  surveyed  for  the  patentees.'^  3  State 
Papers,  Pub.  Lands,  66. 

The  reasons  for  adjudging  the  claims  of  the  first  class  to  be  valid, 
are,  that  they  '^  comprehend  patents  derived  from  the  British  and 
Spanish  governments,  at  a  time  when  they  possessed  and  exercised 
the  undisputed  sovereignty  of  the  soil ;  and  they  ought,  in  the  opi- 
nion of  the  undersigned  commissioner,  to  be  confirmed  by  the  United 
States.''    3  State  Papers,  Pub.  Lands,  66. 

That  he  alluded  to  the  sovereignty  de  facto,  is  evident ;  for  the  list 
of  cases  under  this  class  is  that  in  which  there  appear  eighty-six 
cases  of  grants,  made  by  Spain  after  the  date  of  the  Louisiana  treaty; 
on  twenty-seven  of  which  no  settlements  were  made  till  after  the 
20th  December,  1803.  This  is  the  more  apparent  in  the  reasons  for 
confirming  the  claims  of  the  second  class,  under  incomplete  titles. 

"  Those  made  by  Miro,  &c.  were  originated  by  the  Spanish  au- 
thorities, prior  to  the  purchase  of.  Louisiana  by  the  United  States , 
and  agreeably  to  the  laws,  usages,  and  customs  of  the  then  existing 
government,  would  have  been  completed  by  the  same  power  that 
made  them.''     3  State  Papers,  Pub.  Lands,  66. 

In  relation  to  the  claims  issued  by  Morales,  subsequently  to  the 
aforesaid  <<  purchase,"  &c  he  observes  that  ^^  although  in  his  estima- 
tion they  do  not  occupy  the  same  grade  with  those  of  the  first  class, 
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yet  he  conceives  it  just  and  equitable  that  they  should  be  confinned. 
This  opinion  is  not  predicated  upon  the  validity  of  their  orders  of 
survey,  but  simply  upon  the  fact  that  they  occupied  and  cultivated 
their  lands,  and  complied  with  all  the  requisitions  of  the  government, 
which  at  that  time  exercised  ownership  over  the  soil.  By  reference 
to  the  register,  it  will  be  seen  that  some  of  the  last  mentioned  claims 
exceed  in  quantity  the  ordinary  donations  made  by  the  Spanish 
government,  prior  to  the  purchase  of  Louisiana  by  the  United  States. 
When  this  is  the  case,  it  is  believed  the  government  of  the  United 
States  may  limit  its  confirmation  to  any  extent  which  it  may  be 
deemed  just,  both  in  regard  to  the  number  of  arpents  in  each  tract, 
and  the  number  of  tracts  claimed  by  the  same  person." 

In  this  class  of  incomplete  titles  there  are  two  hundred  and  sixty 
claims  by  orders  of  survey,  &c.  made  after  the  treaty  of  1803,  on 
few  of  which  settlements  were  made  till  after  20th  December,  1803. 

These  reports  were  transmitted  according  to  law,  and  laid  before 
Congress  in  1816.  3  State  Pap.  6.  In  April,  1818,  the  Senate  and 
House  of  Representatives  instructed  the  Secretary  of  the  Treasury 
to  report  a  plan  for  the  final  adjustment  and  settlement  of  these 
claims ;  which  he  submitted  in  December  following,  accompanied 
with  the  draught  of  a  bill  enacted  3d  March,  1819,  and  classing  the 
claims  as  follows : 

1.  Claims  founded  on  complete  grants  from  the  Spanish  govem- 
.  ment,  which  are  in  the  opinion  of  the  commissioners  valid,  and 

agreeably  to  the  laws,  usages,  and  customs  of  the  said  government 
The  first  section  declares,  that  *^  they  be,  and  the  same  are  hereby, 
recognised  as  valid  and  complete  titles,  against  any  claim  on  the 
part  of  the  United  States,  or  right  derived  from  the  United  States.*' 
And  certain  claims  under  British  grants  are  so  recognised.  3  Story, 
1748. 

2.  Claims  founded  on  orders  of  survey,  permission  to  settle, 
requette,  or  any  written  evidence  of  claim  derived  from  Spain  be- 
fore 20th  December,  1803,  and  the  land  cultivated,  &c.  before  that 
day ;  which  in  the  opinion  of  the  commissioners  ought  to  be  con- 
firmed. The  second  section  declares  that  they  ^<  shall  be  confirmed 
in  the  same  manner  as  if  the  title  had  been  completed.''  3  Story, 
1748.     Burchard,  316. 

3.  All  other  claims  comprised  in  the  reports  of  the  commissioners, 
and  which  ought,  in  their  opinion,  to  be  confirmed,  "  the  claimant 
shall  be  entitled  to  a  donation  not  exceeding  one  thousand  two  hun- 
dred and  eighty  acres,"  &c. 

4.  All  persons  embraced  in  the  reports  who  have  no  written  evi- 
dence of  claim,  and  had  settled  the  land  claimed  before  the  15th 
April,  1813,  <' shall  be  entitled  to  the  same  as  a  donation,"  not  ex- 
ceeding six  hundred  and  forty  acres. 

5.  Every  person  in  the  list  of  actual  settlers,  who  has  no  written 
evidence  of  title,  and  on  the  12th  April,  1814,  had  inhabited  or  cul- 
tivated a  tract  of  land,  "  shall  be  entitled  to  a  preference  on  becom 
ing  a  purchaser." 
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Time  for  filing  claims  is  extended,  and  provision  is  made  for  a 
revision  of  claims  which  had  not  been  recommended  for  confirma- 
tion. Under  the  provisions  of  the  act  of  1819,  the  commissioners 
reported  numerous  other  claims  for  confirmation,  comprising  all 
classes ;  (vide  3  State  Papers,  Pub.  Lands,  436, 442, 447--451 ;)  in- 
cluding lots  in  the  town  of  Mobile ;  which  reports  were  acted  on 
by  Congress  by  the  act  of  8th  May,  1822,  as  to  the  lots  in  Mobile, 
3  Story,  1860  ]  and  as  to  lands,  by  an  act  of  the  same  date,  3  Story, 
1867. 

In  both  these  acts  the  claims  are  classed  as  in  the  act  of  1819; 
complete  grants  are  recognised  as  valid,  &c. ;  incomplete  grants  are 
confirmed,  &c.;  and  donations  made  to  settlers,  &c.  as  was  done  by 
that  act :  and  the  last  recognises  the  laws,  usages,  and  customs  of 
Spain,  as  the  test  of  a  grant  being  complete  to  vest  the  title. 

Both  the  acts  of  1819  and  1822  being  founded  on  the  reports  of 
the  conunissioners  in  1816  and  1820,  must  be  taken  with  reference 
thereto ;  and  recognising  the  claims  therein  reported  as  valid,  to  be 
complete  titles,  by  their  intrinsic  effect.  In  the  report  of  1816,  the 
commissioner  says,  those  claims  of  the  first  class,  <<  being  founded  on 
complete  grants  of  former  governments,  we  think  are  good  in  them- 
selves on  general  principles,  and  therefore  require  no  confirmation  by 
the  government  of  the  United  States  to  give  them  validity,"  (3  State 
Papers,  267 ;)  and  in  that  of  1820,  that  *<  they  are  certainly  entitled 
to  unqualified  confirmation,  (3  State  Papers,  441 5)  and  in  relation 
to  surveys  on  incomplete  grants,  the  same  rule  is  adopted  in  relation 
to  those  laws,  customs,  and  usages. 

Section  fourth  directs  the  register  and  receiver,  &c.  except  in  rela- 
tion to  perfect  titles,  as  recognised  in  the  first  section  of  the  acts  of 
1819  and  1822,  shall  have  power  to  direct  the  manner  in  which  all 
lands  claimed  thereby  shall  be  surveyed  and  located ;  having  regard 
to  the  laws,  usages,  and  customs  of  the  Spanish  government  on  that 
subject,  and  also  to  the  mode  adopted  by  the  United  States.  3  Story, 
1868.     Burchard,  352.    4  Story,  2168. 

Subsequent  laws  extended  the  time  for  filing  claims,  and  various 
reports  continued  to  be  made  and  laid  before  Congress .  these  laws 
were  more  liberal  in  their  provisions  than  former  ones,  in  accord- 
ance with  the  general  policy  of  Congress,  and  more  especially  on 
account  of  a  strong  remonstrance  by  the  legislature  of  Louisiana  on 
the  subject.  Vide  3  State  Papers,  430.  432.  Vide  also  3  Story,  1907, 
1909.  1968.  2009.  2017.     Burchard,  312.  394.  404. 

By  the  act  of  1832,  provision  was  made  for  the  adjustment  of  all 
claims  filed  by  1st  July,  1833 ;  the  sales  of  land  in  the  disputed  ter- 
ritory were  suspended  for  one  year;  and  where  claims  were  uncon- 
firmed, but  were  embraced  within  the  provisions  of  previous  laws, 
and  the  land  had  been  sold  by  the  United  States,  the  owners  were 
entitled  to  receive  the  purchase  money  for  which  the  land  was  sold 
at  public  sale.    4  Story,  2303. 

Pursuant  to  this  act,  reports  were  made  and  confirmed  by  the  act 
of  1835,  (4  Story,  2419;)  and  decisions  in  favour  of  land  claimants 
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pursuant  to  the  act  of  1835,  were  confirmed  by  the  act  of  1836. 
4  Story,  2514. 

From  this  review  of  the  course  of  the  executive  branch  of  the 
government  in  1810,  and  the  decisive  opinion  expressed  in  1832,  as 
to  the  title  to  land  in  the  disputed  territory  being  valid  in  the  view 
of  the  United  States  and  Spain,  during  the  negotiations  which  pre- 
ceded the  treaty  of  1819;  and  from  the  whole  legislation  of  Con- 
gress from  1803  till  1836,  there  can  remain  no  ground  for  mistaking 
their  mutual  understanding  of  the  effect  of  the  treaty  of  1803,  in  its 
obligation  on  the  United  States  to  protect  the  private  property  of 
individuals  in  the  disputed  territory.  In  this  respect  the  treaty  of 
1819  was  not  taken  into  consideration;  for  the  United  States  were 
bound  by  every  guarantee  which  a  government  could  give  to  the 
people,  as  strongly  as  any  new  treaty  would  bind  them ;  but  a  new 
treaty  was  necessary,  to  disencumber  the  disputed  territory  from  the 
pledges  under  which  the  United  States  took  and  held  possession  firom 
1810. 

To  this  state  of  the  disputed  territory,  as  developed  in  the  pre- 
ceding review  in  relation  to  its  government,  and  the  rights  of  private 
property  during  an  adversary  claim  by  Spain  and  the  United  States, 
and  pending  negotiations  for  seventeen  years,  the  final  treaty  must 
be  referred,  in  order  to  ascertain  its  bearing  on  this  case. 

The  subjects  of  controversy  were,  the  east  and  west  boundary  of 
Louisiana,  according  to  the  cession  by  Spain  to  France  in  1800,  and 
by  France  to  ^he  United  States  in  1803.  The  objects  of  the  treaty 
were,  1.  To  define  the  west  boundary ;  2.  To  procure  a  cession  of 
East  Florida  to  the  United  States ;  3.  To  settle  the  controversy  as 
to  the  east  boundary  by  a  general  cession  and  relinquishmeut  of 
all  the  claims  and  pretensions  of  Spain  east  of  the  Mississippi ;  and 
4.  To  stipulate  the  terms  and  conditions  on  which  all  past  contro- 
versies should  be  terminated,  and  the  cession  made. 

The  title  of  the  treaty  shows  its  nature :  "  A  Treaty  of  Amity, 
Settlement,  and  Limits ;"  its  declared  objects,  and  the  intention  of 
the  parties  are,  <<  the  adjustment  of  all  difierences,"  <<  to  finally  settle, 
determine,  and  adjust  all  differences  and  pretensions  by  a  treaty," 
<<  the  restoration  and  permanent  establishment  of  mutual  and  sincere 
friendship,  to  consolidate,  confirm,  and  forever  maintain,  the  good 
correspondence  which  happily  prevails,  and  with  the  most  earnest 
desire  of  conciliation,  and  with  the  object  of  putting  an  end  to  all 
the  differences  which  have  existed  between  them."  Vide  the  pre- 
amble to  the  treaty/ and  the  seventh  article. 

Art.  1.  ^  There  shall  be  a  firm  and  inviolable  peace  and  sincere 
friendship  between  the  United  States  and  their  citizens,  and  his 
Catholic  Majesty,  his  successors,  and  subjects,  without  exception  of 
persons  or  places." 

Art.  2.  His  Catholic  Majesty  cedes  to  the  United  States,  "  all  the 
territories  which  belong  to  him  east  of  the  Mississippi,  known  by 
the  name  of  East  and  West  Florida,"  &c. ;  ^<  and  all  vacant  lands 
which  are  not  private  property," 
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i'  Art.  3.  The  first  clause  fixes  the  west  boundary  of  Louisiana  at 

the  Sabine,  &c.    By  the  second  clause,  his  Catholic  Majesty  <<  cedes 
to  the  United  States  all  his  rights,  claims,  and  pretensions  to  any 
I  territory  east  of  said  line  ;'^  and  forever  renounced  them. 

r  Art  8.  Stipulates  for  the  confirmation  and  ratification  of  <<  all  the 

:  grants  of  land  made  before  the  24th  January,  1818,  by  his  Catholic 

Majesty  or  his  lawful  authorities,  in  the  said  territories,  ceded  by 
I  his  Catholic  Majesty  to  the  United  States,'^  &c. 

I  It  is  not  necessary  to  take  any  further  notice  of  the  other  parts  of 

(  this  treaty,  or  give  any  detail  of  its  provisions ;  it  suffices  for  all  the 

I  purposes  of  this  case,  to  consider  it  as  having  effected  all  its 

declared  objects,  according  to  the  declared  intention  of  the  parties, 
without  exception  of  persons  or  places.  So  both  governments 
have  ever  considered  it ;  and  the  once  disputed  territory  has  been 
peaceably  held  by  the  United  States,  according  to  the  terms  of  its 
stipulations,  and  not  by  the  mere  force  of  the  Louisiana  treaty,  or 
**  the  acts  of  sovereign  power,"  exercised  by  the  United  States  pre- 
vious to  the  ratification.  The  political  departments  of  the  govern- 
ment have  uniformly  recognised  its  application  to  the  disputed  ter- 
ritory, as  a  cession  and  renunciation  by  Spain  of  all  her  claims  and 
pretensions,  and  thereby  putting  a  final  end  to  all  existing  differ- 
ences and  disputes  concerning  boundary,  under  the  treaties  of  1800 
and  1803.  This  Court  has  also  so  considered  it,  by  declaring  in 
1827,  that  <<  the  United  States  have  since  obtained  the  Floridas  by 
purchase  and  cession  from  Spain,"  (2  Wheat.  600;)  and  in  the 
first  sentence  of  their  opinion  in  Garcia  vs,  Lee,  repeating  this  de- 
claration in  language  which  cannot  be  misapprehended  or  misap- 
plied, and  is  in  these  words :  <<  The  land  is  situated  in  the  state  of 
Louisiana,  and  in  the  territory  lying  north  of  the  Iberville,  and  be- 
tween the  Perdido  and  the  Mississippi,  which  was  so  long  a  subject 
of  controversy  between  the  United  States  and  Spain ;  and  which  was 
finally  settled  by  the  cession  of  the  Floridas  to  the  United  States, 
by  the  treaty  of  February  22d,  1819."     12  Peters,  515. 

On  this  point,  then,  there  is  a  perfect  union  of  opinion  by  all  the 
departments  of  the  government,  that  this  treaty  applied  to  the  dis- 
puted territory;  that  it  finally  settled  all  former  controversies  con- 
cerning it,  and  that  it  was  done  by  a  cession  by  Spain,  and  a  pur- 
chase by  the  United  States. 

These  propositions  are  perfectly  consistent  with  the  assertion  by 
the  United  States,  of  their  original  right  to  this  territory  under  the 
former  treaties ;  they  have  bought  their  peace ;  Spain  has  ceded  her 
claims  and  pretensions :  though  neither  party  has  acknowledged  the 
original  right  of  the  other,  (2  Peters,  310,)  yet  both  agree  that,  for 
the  future,  it  belongs  to  the  United  States,  in  full  sovereignty 
and  propriety,  as  it  was  claimed  by  Spain.  If,  indeed,  any  doubt 
could  be  raised  on  the  terms  of  the  treaty,  the  interest  of  the 
United  States  requires  that  they  should  be  construed  so  as  to  effect 
the  objects  declared ;  for  if  the  cession  and  purchase  do  not  include 
the  disputed  territory,  the  United  States  still  hold  it  subject  to  future 
Vol.  XIV.— 2  K  49 
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negotiation,  according  to  the  declaration  of  the  President  in  1610, 
and  Congress  in  1811.  It  has  not  and  cannot  be  asserted,  with  truth, 
that  there  is  yet  subsisting  a  controversy  between  Spain  and  the 
United  States  on  this  subject;  nor  can  there  be  a  suggestion  of  any 
act  of  cession,  relinquishment  by  Spain,  or  any  recognition  of  the 
right  of  the  United  States,  unless  it  is  found  in  the  treaty  of  1819 ; 
or  any  release  of  the  pledge  under  which  possession  was  taken  by 
force,  unless  by  the  operation  of  its  stipulations  upon  the  territory 
thus  seized ;  and  further,  if  the  confirmation  of  grants  by  the  eighth 
article,  does  not  extend  to  those  made  for  lands  west  of  the  Perdido, 
the  clause  which  annuls  those  made  after  1818,  and  the  grant  to 
Vargas,  is  equally  inapplicable  to  defeat  them ;  and  if  there  is  any 
part  of  East  or  West  Florida  to  which  the  treaty  does  not  apply, 
or  any  exception  of  persons  or  places  within  either  is  made  by  any 
construction  of  any  part  of  the  treaty ;  it  is  an  express  contradiction 
of  the  first  article,  which  negatives  all  exceptions.  The  treaty  must 
then  be  taken  as  the  Court  have  declared  it ;  or  all  its  stipulations 
must  be  confined  to  East  Florida,  and  that  part  of  West  Florida 
which  lies  east  of  the  Perdido,  leaving  all  controversies  before  sub- 
sisting in  full  force,  as  to  territory  west  of  that  river. 

The  nature  and  character  of  this  treaty  forbid  an  interpretation 
which  would  make  it  a  violation  of  the  honour  and  faith  of  the 
United  States,  so  often  pledged ;  and  jeopard  their  interest  by  consi- 
dering the  disputed  territory  to  yet  be  in  their  hands,  subject  to 
future  negotiation :  a  conclusion  from  which  there  is  no  escape,  if 
the  negotiation  which  ended  by  the  ratification  of  the  treaty  in 
1821,  did  not  settle  all  controversies.  By  referring  to  the  terms  of 
the  ratification,  there  can  be  no  doubt  of  the  declared  meaning  of 
the  King  of  Spain,  and  the  treaty  making  power  of  the  United 
States  j  as  well  as  to  what  was  ceded  to  the  United  States,  as  the 
effect  and  force  of  the  treaty  when  ratified,  and  the  ratifications  ex- 
changed. In  the  act  of  the  king,  it  is  important  to  observe,  that  he 
declares  the  cession  to  be  made  by  the  second  and  third  articles ; 
the  bearing  of  which  on  the  eighth  article  will  be  seen  to  have  a 
most  conclusive  effect,  when  the  case  of  Foster  and  Elam  vs.  Neilson 
comes  under  review.    The  king  says : 

"Whereas,  on  the  22d  February,  1819,  a  treaty  was  concluded,*' 
&c.,  "  consisting  of  sixteen  articles,  which  had  for  their  object  the 
arrangement  of  differences  and  of  limits  between  both  governments, 
and  their  respective  territories,  which  are  of  the  following  form  and 
literal  tenor.''  Here  follows  the  treaty.  "  Therefore,  having  seen 
and  examined  the  sixteen  articles  aforesaid,  and  having  fim  ob- 
tained the  consent  and  authority  of  the  general  Cortes  of  the  nation, 
with  respect  to  the  cession  mentioned  and  stipulated  in  the  second 
and  third  articles,  I  approve  and  ratify  all  and  every  one  of  the  arti- 
cles referred  to,  and  the  clauses  which  are  contained  in  them,"  8lc, 
"  promising  on  the  faith  and  word  of  a  king,  to  execute  and  observe 
them,  and  to  cause  them  to  be  executed  and  observed,  entirely, 
as  if  I  myself  had  signed  them,"  &a  &c 
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In  pursuance  of  the  advice  and  consent  of  the  Senate,  the  Presi- 
dent declared : 

"  I,"  &c.,  "  having  seen  and  considered  the  treaty  above  recited, 
together  with  the  ratification  of  his  Catholic  Majesty  thereof,  do," 
&c.,  "  by  these  presents,  accept,  ratify,  and  confirm  the  said  treaty, 
and  every  clause  and  article  thereof,  as  the  same  are  herein  set 
forth ;"  and  after  the  exchange  of  ratifications,  declared :  "  Now, 
therefore,  to  the  end  that  the  said  treaty  may  be  observed  and  per- 
formed with  good  faith  on  the  part  of  the  United  States,**  &c.,  "  I 
do  hereby  enjoin  and  require  all  persons  bearing  office,"  &c.,  "  and 
all  others  within  the  United  States,  faithfully  to  observe  and  fulfil 
the  said  treaty,  and  every  clause  and  article  thereof."  6  Laws  U. 
States,  628.  631. 

I  cannot  deem  it  necessary  to  reason  on  language  like  this,  used 
in  an  act  so  solemn,  by  which  two  nations  closed  an  inveterate  con- 
troversy which  had  subsisted  for  seventeen  years,  on  terms  satisfac- 
tory to  both ;  in  order  to  show  what  they  intended  as  a  mutual 
object,  or  whether  they  eifected  what  they  intended.  An  inspec- 
tion of  the  treaty  from  its  title  to  the  ratification,  affords  more  con- 
clusive evidence  of  its  intention  and  effect  than  human  ingenuity  or 
reasoning  can  elicit  by  a  commentary,  or  any  effort  to  illustrate  its 
provisions.  It  is  what  it  purports,  an  amicable  settlement  of  all 
past  differences,  without  exception  of  persons  or  places,  by  a  ces- 
sion by  one  party  of  its  rights  to  sovereignty,  and  the  vacant  land 
in  the  whole  territory  east  of  the  Sabine  river,  which  is  not  private 
property ;  what  is  private  property  is  excepted  from  the  cession  by 
the  terms  of  the  second  and  third  articles;  and  one  of  the  condi- 
tions of  the  cession  is,  the  confirmation  and  ratification  of  all  grants 
made  before  a  certain  time  for  lands  in  the  ceded  territories,  excepting 
three.  Compensation  is  made  for  mutual  claims ;  all  past  complaints 
are  redressed,  and  the  United  States  hold  the  disputed  territory, 
freed  from  all  past  pledges  by  the  consent  of  Spain ;  and  the  stipu- 
lated confirmation  of  grants  m&de  by  the  king  or  his  lawful  au- 
thorities, saves  his  honour  and  faith  pledged  to  the  grantees.  Pecu- 
liar force  is  to  be  given  to  this  stipulation  in  the  eighth  article,  when 
it  is  considered  that  two  full  years  elapsed  between  the  signature 
and  final  ratification  of  the  treaty ;  and  that  the  sole  cause  of  th^ 
delay  arose  from  those  grants,  one  of  which  was  for  land  west  of 
the  Perdido.  2  Peters,  312.  Those  having  been  annulled  by  the 
king,  were  excepted  from  confirmation,  leaving  all  other  fair  grants 
within  the  stipulations  of  the  eighth  article,  according  to  the  de- 
clared intention  of  both  negotiators  of  the  treaty,  of  the  parties 
thereto,  and  its  true  construction.  Another  decisive  consideration 
of  the  eflfect  of  this  treaty  is  presented  by  taking  it  in  connexion 
with  the  treaty  of  1803,  and  the  various  acts  of  the  political  depart- 
ments of  this  government  before  referred  to;  it  applied  to  a  territory 
which  formed  part  of  the  states  of  this  Union,  and  to  its  inha- 
bitants, and  other  proprietors  of  land,  who  hold  their  property  by 
the  most  sacred  guarantee,  and  were  already  in  the  full  fruition  of 
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all  tne  rights  of  citizens  of  the  United  States,  and  the  states  to  which 
the  territory  had  been  annexed. 

It  must  be  remembered,  that  as  the  United  States  claimed  the  ter- 
ritory west  of  the  Perdido,  in  virtue  of  the  treaty  of  1803,  they  must 
hold  it  subject  to  its  obligations  and  the  terms  of  the  cession ;  and  that 
by  first  governing  it  as  a  portion  of  the  territory  of  the  United  States, 
and  afterwards  annexing  it  to  the  adjacent  states,  the  rights  of  pro- 
perty were  protected  by  the  ordinance  of  1787,  the  constitution  of  the  1 
states,  and  of  the  United  States.  No  new  guarantee  was  given  to 
the  grantees  of  Spain  in  the  disputed  territory,  by  the  treaty  of  1819 ; 
but  it  was  a  renewal  of  all  former  pledges  of  the  United  States  by 
the  treaty  of  1803,  their  acts,  and  the  constitution,  to  neither  of 
which  Spain  was  a  party ;  but  as  Spain  would  neither  cede  nor 
abandon  her  claim  without  a  renewed  pledge  of  nation  to  nation, 
in  the  most  solemn  of  all  international  acts,  the  pledge  was  renewed 
both  to  the  king,  his  subjects,  and  grantees ;  which  was  additional  to 
all  the  previous  promises  and  obligations  of  the  United  States  to 
protect  property,  fairly  and  lawfully  acquired,  and  maintain  its  free 
enjoyment. 

There  is  another  view  in  which  the  treaty  of  1819  must  be  con- 
sidered, in  order  to  give  it  its  constitutional  and  intended  effect,  by 
operating  directly  on  all  the  subjects  to  which  it  relates,  where  no 
future  act  is  stipulated  to  be  done  by  either  party,  or  the  thing 
stipulated  is  in  its  nature  to  be  performed  in  future,  as  the  in- 
corporation of  the  territory  and  its  inhabitants  into  the  Union, 
which  is  necessarily  a  prospective  act.  But  flie  cession  by  the 
king,  and  the  confirmation  of  grants,  must  be  taken  to  be  acts 
done  and  perfected  by  force  of  the  treaty  itself,  and  by  the  terms 
of  the  ratification  by  both  parties;  for  it  is  difficult  to  conceive 
how  every  article  and  clause  of  the  treaty  can  be  ratified  and  con- 
firmed, "  by  these  presents,"  or  how  it  can  be  observed  and  per- 
formed by  civil  officers  and  others,  if  any  future  act  of  legislation  is 
necessary  to  give  it  validity  or  effect,  by  the  king  as  to  the  cession,  or 
by  the  United  States  as  to  the  clause  ojf  confirmation.  If  the  question 
was  new,  it  would  seem  to  be  settled  by  the  Constitution ;  for  if  a 
treaty  made  under  its  authority,  is  a  supreme  law  of  the  land,  it 
would  be  a  bold  proposition,  that  an  act  of  Congress  must  be  first 
passed  in  order  to  give  it  effi^ct  as  such ;  and  equally  bold  to  assert, 
as  the  American  view  of  the  faith  of  treaties  by  the  law  of  nations, 
that  its  stipulations  may  be  performed  or  not,  at  the  discretion  of 
Congress.  If  on  the  principles  of  the  law  of  nations,  or  national 
faith,  one  treaty  should  be  held  more  sacred  than  another,  that  of 
1819  stands  in  bold  relief  as  a  settlement  of  past  controversies,  on 
mutual  considerations  and  stipulations,  so  dependent  on  each  other, 
that  the  non-performance  by  either  party  of  any  part,  would  neces- 
sarily defeat  the  whole  object  and  eflfect  of  the  treaty,  and  renew 
old  disputes.  Thus,  if  the  disputed  territory  and  its  inhabitants  and 
proprietors,  "are  excepted  places"  and  "persons;"  then  there  has 
been  no  cession  to  the  United  States  by  the  king,  and  no  confirma- 
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tion  of  his  grants  stipulated  for  by  the  treaty ;  both  nations  stand 
towards  each  other  on  their  original  right,  and  the  rights  of  indivi- 
duals to  property  remain  as  if  no  treaty  had  been  made,  and  nego- 
tiation still  continued ;  whereas,  if  the  territory  west  of  the  Pe^dido, 
is  ceded  by  the  treaty,  every  clause  has  full  effect.  There  is  a  most 
marked  distinction  between  the  two  treaties  in  one  respect :  by  that 
of  1803,  there  was  an  out  and  out  purchase  of  territory,  to  which 
the  United  States  had  no  claim  or  pretension ;  both  parties  dealt  at 
arms'  length;  there  was  nothing  to  compromise,  no  previous  differences 
to  settle;  the  subject  of  the  cession  was  a  province  owned  by  France, 
in  the  plenitude  of  sovereignty,  in  propriety  and  dominion,  in  her 
actual  possession  as  a  government  de  facto  and  de  jure,  which  she 
ceded  to  the  United  States  for  a  specified  money  consideration. 
2  Peters,  303. 

Another  diistinction  is  equally  marked  and'  prominent.  In  the 
Louisiana  treaty,  there  is  no  stipulation  by  the  United  States,  for  the 
confirmation  of  grants  of  any  description,  previously  made  by  France 
or  Spain ;  or  any  other  security  promised  for  private  property,  than 
the  terms  of  the  cession  by  the  second  article  imply,  by  ceding 
"vacant  lands,"  &c.,  "which  are  not  private  property;"  and  the  sti- 
pulation in  the  third  article,  to  incorporate  the  inhabitants  in  the 
Union  as  soon  as  possible,  &c.,  and  admitted  to  the  enjoyment  of 
the  rights  of  citizens  of  the  United  States ;  and  in  the  mean  time, 
be  protected  and  maintained  in  the  free  enjoyment  of  their  pro- 
perty. 1  Laws  of  the  United  States,  1 36.  The  reason  of  this  dis- 
tinction is  obvious. 

Though  the  treaty  of  1803  made  no  provision  for  a  change 
of  government,  it  was  in  the  first  instance  to  be  temporary  and  ter- 
ritorial, under  the  sole  power  of  Congress,  in  virtue  of  the  third 
section,  fourth  article  of  the  Constitution ;  and  afterwards  a  state 
government,  subject  only  to  the  same  powers  which  Congress  could 
exercise  in  the  old  states.     1  Peters,  542.     9  Peters,  234.  236. 

No  change  of  government  was  contemplated,  or  could  be  made 
by  the  treaty  of  1819,  except  as  to  the  territory  east  of  the  state  of 
Alabama ;  as  all  westward  to  the  Mississippi  then  formed  a  part  of 
three  states ;  and  the  incorporation  thereof  and  the  inhabitants  into 
the  Union  was  completely  effected  (in  virtue  of  the  treaty  of  1803) 
two  years  before  the  ratification  of  the  Florida  treaty.  Vide  2  Peters, 
308,  309.  311, 312.  Hence  arose  the  difference  between  the  corres- 
ponding articles  of  the  two  treaties;  that  of  1819,  in  the  sixth  arti- 
cle, stipulating  only  for  the  incorporation  of  the  inhabitants,  &c.  and 
their  admission  to  the  rights,  &c.  of  citizens  of  the  United  States ; 
omitting  any  stipulation  as  to  property,  save  by  the  eighth  article, 
which  was  coextensive  with  the  whole  ceded  territory  east  of  the 
Mississippi,  and  superseded  the  necessity  of  any  further  stipulation 
to  protect  property;  and  the  Constitution  placed  the  government  of 
the  territory  east  of  the  Perdido  in  Congress,  under  the  general 
powers  conferred  by  the  third  section  of  the  fourth  article. 

From  the  course  of  the  political  departments  of  the  government, 
2x2. 
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I  now  proceed  to  that  of  the  judicial  department,  on  this  and  kindred 
subjects. 

1.  As  to  the  treaty  of  1803,  its  construction,  and  eflfect  on  private 
property  in  Louisiana. 

2.  The  decisions  of  this  Court  on  claims  to  land  east  of  the  Per- 
dido,  under  the  treaty  of  1819. 

3.  Decisions  on  claims  to  land  in  disputed  territory,  under  that 
and  previous  treaties. 

4.  The  decisions  on  articles  of  capitulation,  and  treaties  between 
the  United  States  and  foreign  powers. 

5.  The  decisions  on  compacts  of  boundary  between  state  and 
state,  and  states  with  the  United  States. 

6.  How  far  questions  of  titles  to  land  in  a  disputed  territory  are 
judicial. 

On  this,  as  on  the  former  branch  of  the  subject,  my  object  is  to 
show,  1.  A  perfect  coincidence  of  opinion  between  all  the  depart- 
ments of  the  government,  on  the  subject  of  Spanish  titles  under  the 
twt>  treaties :  2.  That  if  my  opinion  is  at  variance  with  that  of  this 
Court  in  12  Peters,  515,  &c.  it  arises  from  my  entire  concorrenoe 
with  their  declaration  in  that  case,  that  the  treaty  of  1819  finally 
settled  the  long  subsisting  controversy  between  the  United  States 
and  Spain,  about  the  territory  between  the  Perdido  and  the  Missis- 
sippi :  3.  That  every  principle  of  the  case  of  Foster  and  Elam  oi. 
Neilson,  in  2  Peters,  299.  317,  adverse  to  grants  in  the  disputed  ter- 
ritory, has  been  since  overruled :  4.  That  the  principles  of  that  case, 
which  stand  affirmed  in  all  subsequent  cases,  give  full  validity  to 
such  grants :  5.  That  the  case  of  Poole  vs,  Fleeger  has  no  bearing  on 
the  treaty  of  1819 :  and  6.  That  any  decision  of  this  Court  adverse 
to  such  grant,  founded  solely  on  the  supposed  authority  of  those  two 
cases,  and  at  variance  with  a  uniform  course  of  adjudication,  before 
and  after;  may  be  deemed  worthy  of  reconsideration. 

1.  In  Soulard  vs.  The  United  States,  this  Court  declared,  that  the 
United  States,  as  a  just  nation,  regarded  the  stipulation  of  the  third 
article  of  the  Louisiana  treaty,  for  the  protection  of  the  property  of 
the  inhabitants,  <<  as  the  avowal  of  a  principle  which  woiiid  have 
been  held  equally  sacred  though  it  had  not  been  inserted  in  the  con- 
tract'*   4  Peters,  515,  S.  P.     10  Peters,  330. 

^^  That  the  term  <  property,'  as  applied  to  lands,  comprehends  every 
species  of  title,  inchoate  or  complete;"  those  rights  which  lie  in  con- 
tract, executory  or  executed.  '<  In  this  respect,  the  relation  of  the 
inhabitants  to  their  government  is  not  changed.  The  new  govern- 
ment takes  the  place  of  tliat  which  has  passed  away."  4  Peters,  512. 

<<  This  is  the  sentiment  by  which  the  government  of  the  United 
States  is  animated,  and  which  it  has  infused  into  its  legislation." 
4  Peters,  512. 

In  alluding  to  this  stipulation,  the  Court  say,  in  Delassus  tw.  The 
United  States,  ^  that  the  perfect  inviolability  of  property  is  among 
these  rights,  all  will  assert  and  maintain." 

<<  The  right  of  property  then  is  protected  and  secured  by  this 
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treaty;  and  no  principle  is  better  settled  in  this  country,  than  that 
an  inchoate  title  to  lands  is  property.''     9  Peters,  133. 

<<  Independent  of  treaty  stipulation,  this  right  would  be  held 
sacred." 

<^  The  language  of  the  treaty  excludes  every  idea  of  interfering 
with  private  property;  of  transferring  lands  which  had  been  severed 
from  the  royal  domain.    The  people  change  their  sovereign.    Their  | 
right  to  property  remains  unaffected  by  the  change.''  9  Peters,  133. 

In  the  City  of  New  Orleans  vs.  De  Armas  it  was  held,  that  a  patent 
from  the  United  States,  pursuant  to  an  act  of  Congress,  could  not 

operate  to  destroy  any  previous  existing  title,  vested  under  the 
pre-existing  government,  as  a  principle  applicable  to  every  grants 
that  it  cannot  affect  pre-existing  titles."     9  Peters,  236. 

In  the  United  States  t*^.  Smith,  it  is  laid  down  as  a  settled  prin* 
ciple  by  the  Court,  that  if  the  king  had  by  his  own,  or  the  acts  of  his 
lawful  authorities,  become  a  trustee  for  the  claimant  of  lands,  it. 
amounted  to  the  severance  thereof  from  the  royal  domains,  (10  Pe- 
ters, 331 ;)  and  that  the  United  States  have  put  themselves  in  the 
place  of  Spain.     10  Peters,  335. 

In  New  Orleans  vs.  The  United  States,  the  effect  of  the  Louisiana 
treaty  was  most  fully  and  ably  considered  by  the  Court,  in  a  una- 
nimous opinion.  The  property  in  controversy  was  the  quay  in  front 
of  the  city,  which  was  claimed  by  the  city  by  a  dedication  thereof 
to  its  use  by  France  and  by  Spain.  The  United  States  claimed  it  as 
part  of  the  royal  domain,  and  as  such  ceded  to  them  by  the  treaty; 
on  which  the  Court  thus  speak :  <<  If  the  common  in  contest,  under 
the  Spanish  crown  formed  a  part  of  the  public  domain,  or  the  crown 
lands,  and  the  king  had  power  to  alien  it  as  other  lands,  there  can 
be  no  doubt  that  it  passed  under  the  treaty  to  the  United  States,  and 
they  have  a  right  to  dispose  of  it  the  same  as  other  public  lands. 
But  if  the  King  of  Spain  held  the  land  in  trust  for  the  use  of  the 
city,  or  only  possessed  a  limited  jurisdiction  over  it,  principally,  if 
not  exclusively  for  police  purposes,  was  the  right  passed  to  the 
United  States  under  the  treaty?"     10  Peters,  736. 

This  (luestion  is  answered  in  the  decision  of  the  Court,  <'  that,  in 
their  opinion,  neither  the  fee  of  the  land  in  controversy,  nor  the 
right  to  regulate  its  use,  is  vested  in  the  United  States."  10  Peters, 
737. 

2.  As  this  opinion  can  neither  require  or  receive  any  weight  by 
any  remarks  of  mine,  I  now  proceed  to  notice  the  adjudications  of 
this  Court  in  cases  arising  under  the  Florida  treaty,  in  relation  to  the 
territory  east  of  the  Perdido,  including  East  Florida. 

The  first  was  the  American  Insurance  Company  vs.  Canter,  in 
which  the  opinion  of  the  Court  is  too  important  to  be  referred  to 
otherwise  than  in  their  words :  '<  The  course  which  the  argument 
has  taken  will  require  that  in  deciding  this  question  the  Court  should 
take  into  view  the  relation  in  which  Florida  stands  to  the  United 
States."     1  Peters,  542. 

^  The  Constitution  confers  absolutely  on  the  government  of  the. 
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Union  the  powers  of  making  war  and  of  making  treaties ;  conse*^ 
quently  that  government  possesses  the  power  of  acquiring  territory, 
either  by  conquest  ot  by  treaty. 

<<  The  usage  of  the  world  is,  if  a  nation  be  not  entirely  subdued,  to 
consider  the  holding  of  conquered  territory  as  a  mere  military  occu- 
pation, until  its  fate  shall  be  determined  at  the  treaty  of  peace.  If  it 
be  ceded  by  the  treaty,  the  acquisition  is  confirmed,  and  the  ceded 
territory  becomes  a  part  of  the  nation  to  which  it  is  annexed ;  either 
on  the  terms  stipulated  in  the  treaty  of  cession,  or  on  such  as  its  new 
master  shall  impose.  On  such  transfer  of  territory,  it  has  never  been 
held  that  the  relations  of  the  inhabitants  with  each  other  undergo 
any  change.  Their  relations  with  their  former  sovereign  are  dis- 
solved, and  new  relations  are  created  between  them  and  the  govern- 
ment  which  has  acquired  their  territory.  The  same  act  which  trans- 
fers their  country  transfers  the  allegiance  of  those  who  remain  in  it; 
and  the  law,  which  may  be  denominated  political,  is  necessarily 
changed ;  although  that  which  regulates  the  intercourse  and  general 
conduct  of  individuals,  remains  in  force  until  altered  by  the  newly 
created  power  of  the  state. 

"On  the  2d  February,  1819,  Spain  ceded  Florida  to  the  United 
States.  The  sixth  article  of  the  treaty  of  cession  contains  the  follow- 
ing provision :  "  The  inhabitants  of  the  territories  which  his  Catholic 
Majesty  cedes  to  the  United  States  by  this  treaty  *  shall  be'  incorpo- 
rated in  the  Union  of  the  United  States,  as  soon  as  may  be  consist- 
ent with  the  principles  of  the  federal  Constitution ;  and  admitted  to 
the  enjoyment  of  the  privileges,  rights,  and  immunities  of  the  citi- 
zens of  the  United  States." 

<<  This  treaty  is  the  law  of  the  land,  and  admits  the  inhabitants  of 
Florida  to  the  enjoyment  of  the  privileges,  rights,  and  immunities 
of  the  citizens  of  the  United  States.  It  is  unnecessary  to  inquire 
whether  this  is  not  their  condition  independent  of  stipulation.  They 
do  not  however  participate  in  political  power — they  do  not  share  in 
the  government,  till  Florida  shall  become  a  state.  In  the  mean 
time,  Florida  continues  to  be  a  territory  of  the  United  States;  go- 
verned by  virtue  of  that  clause  of  the  Constitution  which  empowers 
Congress  to  make  all  needful  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States.'' 

"  It  has  been  abready  stated,  that  all  the  laws  which  were  in  force 
in  Florida  while  a  province  of  Spain,  those  excepted  which  were 
political  in  their  character,  which  concerned  the  relations  between 
the  people  and  their  sovereign,  remained  in  force  until  altered  by 
the  government  of  the  United  States.  Congress  recognises  this  prin- 
ciple, by  using  the  words  *  laws  of  the  territory  now  in  force  therein.' 
No  laws  could  then  be  in  force  but  those  enacted  by  the  Spanish 
government."    Ibid.  544. 

These  principles  apply  to  all  parts  of  Florida,  as  ceded  by  Spain, 
under  either  treaty,  and  to  the  disputed  territory,  as  well  as  other 
parts  of  either  cession;  the  local  laws  in  force  at  the  time  the  trea- 
ties respectively  took  effect^  were  the  rules  of  property  and  right 
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under  both ;  and  if  the  treaty  of  1819  was  the  law  of  the  land  in 
1828,  and  under  the  sixth  article,  the  effect  of  the  stipulations  was  to 
admit  the  inhabitants  to  the  enjoyment  of  the  rights,  &c.,  which 
were  promised,  by  its  own  force,  operating  in  presenti  upon  the  sub- 
ject ;  ingenuity  will  be  pushed  to  its  utmost  stretch  to  give  a  differ- 
ent effect  to  the  eighth  article.  As  the  words  of  the  Court  admit 
of  no  exception  or  qualification,  that  article  must  ^operate  in  like 
manner  to  ratify  and  confirm  all  the  grants  to  which  it  relates,  in  all 
parts  of  the  ceded  territories,  whether  within  the  states  to  which  it 
had  been  annexed,  or  that  which  was  east  of  the  Perdido. 

The  principles  of  this  opinion  also  apply  with  full  force  to  the 
law  of  nations,  as  it  bears  on  the  relations  between  the  United 
States,  and  the  people  and  proprietors  of  the  disputed  territory,  con- 
sequent upon  the  treaty  of  1803,  the  military  occupation  in  virtue 
of  the  right  of  the  United  States,  by  that  cession,  from  1810  to  1821 ; 
as  a  conquest  by  the  right  of  war,  or  as  a  new  acquisition  by  the 
cession  of  Spain  in  1821,  subject  to  the  stipulation  it  contained. 
Take  it  in  any  way,  the  law  of  nations  protected  all  rights  of  pro* 
perty,  from  whatever  power  those  rights  arose ;  and  it  is  not  a  little 
remarkable,  that  every  principle  of  this  case  was  overlooked  at  the 
next  term,  and  this  treaty  declared  not  to  be  the  law  of  the  land. 

Next  came  the  case  of  Foster  and  Elam  vs.  Neilson,  in  1829, 
wherein  the  majority  of  the  Court,  against  the  opinion  of  the  Chief 
Justice  and  Justice  ■,  held,  that,  in  relation  to  the  grants  referred 

to  in  the  eighth  article  of  the  treaty,  it  was  only  a  contract  on  the  part  of 
the  United  States,  to  ratify  and  confirm  them  by  an  act  of  Congress, 
which  was  necessary  to  execute  that  part  of  the  treaty ;  the  opinion 
of  the  Court  taking  no  notice  of  the  law  or  usage  of  nations,  or  of 
any  former  decisions.  But  the  Court  were  unanimous  in  their  opi- 
nion, that  if  the  eighth  article  had  declared  that  all  grants,  &c.,  shall 
be  valid  to  the  same  extent  as  if  the  ceded  territories  had  remained 
under  the  dominion  of  the  king,  or  <<  that  these  grants  are  hereby 
<u>nfirmed,  the  treaty  would  have  acted  directly  on  the  subject,  and 
would  have  repealed  those  acts  of  Congress  which  were  repugnant 
to  it/'  2  Peters,  314.  That  if  the  second  article  had  omitted  the 
words,  <^  which  belong  to  him,''  the  ^  United  States,  by  accepting 
the  cession,  might  have  sanctioned  the  right  to  make  the  cession, 
and  have  been  bound  to  consider  the  eighth  article  as  coextensive 
with  the  second.  The  stipulation  of  the  eighth  article  might  have 
been  construed  to  be  an  admission  that  West  Florida,  to  its  full  ex- 
tent, was  ceded  by  this  treaty."  Ibid.  311.  ^<  That  if  the  ratification 
by  the  king  was  an  exception  to  the  stipulation  of  the  eighth  article 
for  confirming  grants,  the  excepted  grants  would  have  been  with- 
drawn from  the  eighth  article,  by  the  exception,  and  would  otherwise 
have  been  within  its  provisions."  ^'  Consequently,  that  all  other  fair 
grants,  within  the  time  specified,  were  as  obligatory  on  the  United 
States  as  on  his  Catholic  Majesty."    Ibid.  313. 

It  is  evident,  therefore,  that  so  far  as  this  case  depended  oti  the 
construction  of  the  treaty,  it  turned  on  three  positions :  1  •  Whether  the 
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second  article  ceded  the  whole  territory  of  West  Florida.  2.  Whetfier 
the  words  of  the  eighth  article  operated  directly  on  the  grants,  so 
as  to  confirm  them  by  its  own  force.  3.  Whether  the  ratification 
by  the  king  operated  as  an  exception  to  the  eighth  article,  by  ex- 
cluding the  three  grants.  Now,  had  the  Conrt  noticed  the  third 
article,  in  connection  with  the  second,  as  was  done  by  the  king  in 
his  ratification,  all  difficulty  respecting  the  words,  ^  which  belong 
to  him,"  would  have  been  removed ;  for  the  king  declares  that  the 
cession  was  by  both  articles.    6  Laws  U.  S.  628. 

By  the  first  clause  of  the  third  article,  <^  the  boundary  line  between 
the  two  countries  west  of  the  Mississippi,"  is  the  Sabine,  to  the  32^ 
north  latitude,  thence  north  to  Red  river,  &c.  By  the  second  clause, 
the  parties  agree  to  cede  and  renounce  all  their  rights,  &c.,  to  the 
territory  described  by  that  line ;  the  United  States  to  all  west  and 
south  of  it ;  and,  <<  in  like  manner,  his  Catholic  Majesty  cedes  to  the 
United  States,  all  his  rights,  claims,  and  pretensions,  to  any  territo- 
ries east  and  north  of  said  line,  and  for  himself,  his  heirs,  and  suc- 
cessors, renounces  all  claim  to  the  said  territories  forever."  6  Laws 
U.S.  616. 

The  words  of  this  clause  are  broad  enough  to  embrace  the  whole 
territory  east  of  the  Mississippi ;  the  words  '^  claims"  and  <<  preten- 
sions," are  peculiarly  appropriate  to  that  part  which  lies  west  of  the 
Perdido ;  and,  when  taken  in  connection  with  the  second  article, 
divest  it  of  all  the  donbts,  by  the  use  of  the  words  <^  which  belong 
to  him."  So  that  their  combined  eflfect  is  a  cession  by  one  party, 
and  an  acceptance  by  the  other,  of  all  the  rights,  claims,  and  preten- 
sions of  Spain,  to  all  the  territory  east  of  the  Sabine,  including  what 
was  known  as  East  and  West  Florida,  and  to  which  the  stipula- 
tion of  the  eighth  article  would  apply,  by  the  opinion  of  the  Conrt. 

The  second  point  was  decided  in  the  United  States  vs.  Arredondo, 
in  1832,  in  which  the  Court  held,  <<  That  the  United  States  never 
seem  to  have  claimed  any  part  of  what  could  be  shown  by  legal 
evidence  and  local  law,  to  have  been  severed  from  the  royal  domain 
before  their  right  attached,"  (6  Peters,  717;)  whether  the  severance 
was  by  <<  patent,  grant,  concession,  warrant,  order  of  survey,  or  any 
other  act  which  might  have  been  perfected  into  a  complete  title,  by 
the  laws,  usages,  and  customs  of  Spain."     Ibid.  721. 

<<If  a  question  arises  what  lands  were  ceded,  (to  the  United 
States,)  the  answer  is  found  in  the  second  article,  vacant  lands ;  not 
those  which  had  been  individually  appropriated,  and  were  not  the 
subjects  of  a  hostile  and  adversary  grant  The  renunciation  by 
the  third  article,  by  both  parties,  was  only  of  their  respective  rights, 
claims,  and  pretensions  to  the  territory  renounced ;  neither  govern- 
ment had  any  right  to  renounce  over  lands,  to  which  a  title  had 
been  conveyed  to  their  citizens  or  subjects  respectively.  Thus  de- 
ciding  on  those  articles  of  the  treaty,  and  in  conformity  to  the  rules 
and  principles  before  established,  we  should  be  of  opinion,  that  the 
land  embraced  in  the  grant  was  no  longer  a  part  of  the  royal  do- 
main at  the  date  of  the  treaty,  but  private  property,  land  not  vacant. 
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but  appropriated  by  a  prior  and  valid  deed.'*  Ibid.  735, 736.  «  The 
eighth  article  was  evidently  intended  for  the  benefit  of  those  who 
held  grants,  and  were  considered  as  proprietors  of  land  in  Florida ; 
and  to  give  it  a  construction  which  would  remove  and  limit  rights 
thus  intended  to  be  secured,  would  deprive  them  of  the  benefit  of  the 
fair  construction  of  the  second  and  third  articles  of  the  treaty,  and 
leave  them  in  a  worse  situation  than  if  the  eighth  had  been  omitted 
altogether.''  <^  The  honour  of  the  king  was  concerned  most  deeply, 
in  not  doing  an  act  which  would  deprive  his  subjects  of  what  he 
had  granted  to  them,"  &c.,  <^  and  to  not  leave  the  confirmation  of 
grants  by  lawful  authority,  at  the  pleasure  of  the  United  States.'^ 
Before  the  execution  of  the  treaty,  there  was  inserted  a  stipulation 
.in  <^  Spanish,  by  which  the  ceded  territory  should  pass  into  the 
hands  of  the  United  States,  with  the  declared  instruction  by  the 
King  of  Spain,  that  the  grants  referred  to  operated  in  present!,  as 
an  exception  and  reservation  of  lands  granted  in  his  name,  and  by 
his  authority,  using  words  which  expressed  his  intention  in  his  own 
language ;  that  the  grants  were  ratified  and  confirmed  in  the  very 
act  of  cession,  subject  to  no  future  contingency.''    Ibid.  737. 

Such  was  declared  to  be  its  effect,  according  to  the  stipulations  of 
the  treaty,  the  law  of  notions,  the  acts  of  Congress,  and  the  laws  of 
Spain.  ^^  If  the  title  was  confirmed  presently,  the  king  had  within 
the  bounds  of  the  grant,  no  right  or  title  to  convey,  and  the  United 
States,  could  receive  none.  If  no  future  act  of  theirs  was  neces- 
sary for  their  confirmation  and  ratification,  the  legal  title,  much  less 
the  beneficial  interest  never  passed  to  them,  (the  United  States.) 
Ibid.  738.  On  a  deliberate  construction  of  that  article,  the  words, 
'<  shall  be  ratified  and  confirmed,"  were  held  to  mean,  '<  shall  re- 
main ratified  and  confirmed ;  and  that  the  United  States,  in  accept- 
ing the  cession,  could  assert  no  claim  to  lands  thus  expressly  ex- 
cepted ;"  and  the  Court  declared  explicitly,  that  the  grants  included 
in  the  eighth  article,  and  those  referred  to  in  the  ratification  by  the 
king,  ^were  confirmed  and  annulled  respectively,  simultaneously 
with  the  ratification  and  confirmation  of  the  treaty,  and  that  when 
the  territory  was  ceded,  the  United  States  had  no  right  in  any  of 
the  lands  embraced  in  the  confirmed  grants."    Ibid.  741,  742. 

The  same  principles  were  adopted  in  the  United  Statea  vs.  Per* 
cheman,  and  in  language  most  emphatic  and  unequivocal,  through* 
out  the  opinion  delivered  by  the  Chief  Justice.  After  reciting  the 
first  clause  of  the  second  article,  which  ceded  the  territory  in  general 
terms,  the  Court  observe:  <^A  cession  of  territory  is  never  under* 
stood  to  be  a  cession  of  the  property  of  the  inhabitants."  7  Peters, 
87.  *^  The  king  cedes  that  only  <  which  belonged  to  him ;'  lands  he 
had  previously  granted  were  not  his  to  cede.  Neither  party  could 
so  understand  Uie  cession ;  neither  party  could  consider  itself  as 
attempting  a  wrong  to  indlividuals,  condemned  by  the  practice  of 
the  whole  civilized  world."  The  second  clause  of  the  second  ar* 
ticle,  is  thus  referred  to :  <^  The  special  enumeration  could  not  have 
been  made,  had  the  first  clause  of  the  article  been  supposed  to  pass 
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the  objects  thus  enumerated,  but  private  property  also."  7  Peters 
87.  The  grant  of  buildings  could  not  have  been  limited  by  the 
words,  "which  are  not  private  property/'  had  private  property 
been  included  in  the  cession  of  the  territory. 

"  This  state  of  things  ought  to  be  kept  in  view,  when  we  construe 
the  eighth  article  of  the  treaty,  and  the  acts  of  Congress  relating  to 
Spanish  titles.  This  (the  eighth)  article  is  apparently  introduced 
on  the  part  of  Spain,  and  must  be  intended  to  stipulate  expressly, 
for  that  security  to  private  property,  which  the  laws  and  usages  of 
nations  would,  wiUiout  express  stipulation,  have  conferred.  No 
construction  which  would  impair  that  security  for  them,  that  its 
positive  words  require,  would  seem  to  be  admissible.  Without  it 
the  titles  of  individuals  would  be  as  valid  under  the  new  govern- 
ment, as  under  the  old,"  &c. 

The  Court  then  declare,  that  this  article  means,  that  the  grants 
^  shall  remain  ratified  and  confirmed  to  the  persons  in  possession 
of  them,  to  the  same  extent,  &c.,  (that  the  same  grants  would  be 
valid  if  the  territories  had  remained  under  the  dominion  of  his  Ca* 
tholic  Majesty,)  thus  conforming  exactly  to  the  universally  received 
doctrine  of  the  law  of  nations.  If,  as  we  think  must  be  admitted, 
the  security  of  private  property  was  intended  by  the  parties ;  if  this 
security  would  have  been  complete  without  the  article,  the  United 
States  could  have  no  motive  for  insisting  on  the  interposition  of 
government,  in  order  to  give  validity  to  titles,  which,  according  to 
the  usages  of  the  civilized  world  were  already  valid."  Ibid.  88, 89. 
The  grants  are  then  declared  to  be  ratified  and  confirmed  by  the 
force  of  the  treaty  itself,  as  the  proper  if  not  unavoidable  construc- 
tion of  its  words ;  and  the  Court  also  declares  that  this  construction 
would  have  been  given  in  Foster  vs.  Elam,  if  the.  Spanish  part  of 
the  treaty  had  been  brought  to  their  view ;  and  that  "  this  under- 
standing of  the  article  must  enter  into  our  construction  of  the  acts 
of  Congress  on  the  subject."    Ibid.  89. 

These  cases  finally  settled  the  construction  of  the  second,  third, 
and  eighth  articles  of  the  treaty  of  1819;  they  overruled  the  con- 
struction given  in  Foster  and  Elam  vs.  Neilson,  and  have  remained 
unquestioned  till  this  time.  12  Peters,  519;  and  "on  the  fullest 
consideration  (it  has  been)  held,  that  the  treaty  operated  as  a  pre- 
sent,  perfect,  and  absolute  confirmation  of  all  the  grants  which 
come  within  its  provisions.  That  no  act  of  the  political  depart- 
ment remained  to  be  done ;  that  it  was  an  executed  treaty,  the  law 
of  the  land,  and  a  nile  for  the  Court ;  a  rule  of  title  and  property," 
&c     12  Peters,  747. 

In  the  United  States  vs.  Eingsley,  decided  in  1838,  the  Court  took 
broader  ground  in  favour  of  Spanish  titles,  than  had  been  assumed 
in  any  former  case  in  relation  to  the  construction  of  the  treaty,  and 
expressed  their  opinion  in  language  of  peculiar  force,  and  with  a 
more  appropriate  reference  to  its  spirit,  meaning,  and  words,  than 
is  to  be  found  in  any  other  opinion.  "  Under  the  treaty  it  is  true 
that  grants  of  land  made  before  the  24th  January,  1818,  by  his  Ca^ 
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tholic  Majesty,  or  by  his  lawful  authority,  stand  ratified  and  con- 
firmed, to  the  same  extent  that  the  same  grants  would  be  valid  if 
Florida  had  remained  under  the  dominion  of  Spain,"  &c.,  &c. 

'<  It  is  admitted,  that  in  the  construction  of  this  article  of  the 
treaty,  (the  eighth)  the  United  States  succeeds  to  all  those  equitable 
obligations,  which  we  are  to  suppose  would  have  influenced  his 
Catholic  Majesty  to  secure  to  his  subjects  their  property,  and  which 
would  have  been  applied  by  him  in  the  construction  of  a  conditional 
grant  to  make  it  absolute.  And  further,  in  the  construction  of  this 
article  of  the  treaty,  it  must  be  conceded,  that  the  United  States 
must  maintain  the  rights  of  property  under  it,  by  applying  the  laws 
and  customs  by  which  those  rights  were  secured,  before  Florida 
was  ceded,  or  by  which  an  inchoate  right  of  property  would,  by 
laws  and  customs,  have  been  adjudicated  by  Spanish  authority  to 
have  become  a  perfect  right,  by  applying  in  the  first  instance  in  such 
cases,  as  was  said  in  Arredondo's  case,  the  principles  of  justice,  ac- 
cording to  the  rules  of  equity ;  and  in  the  second,  all  those  laws 
and  customs  decisive  of  a  right  of  property,  while  the  party  claim- 
ing the  right  was  a  subject  of  Spain."     12  Peters,  484, 485. 

This  final  result  of  the  adjudications  of  this  Court  settles  all  doubts 
as  to  the  extent  and  effect  of  the  cession  and  the  construction  of  the 
treaty,  which  were  expressed  by  the  Cburt  in  Foster  and  Elam  vs, 
Neilson,  and  is  decisive  of  the  two  first  points.  Their  opinion  in  the 
case  of  the  United  States  vs.  Clarke,  in  1834,  is  equally  decisive  of 
the  question  whether  the  ratification  by  the  king,  in  annulling  the 
three  grants  to  Alagon,  Punon  Rostro,  and  De  Vargas,  is  an  excep- 
tion or  proviso  to  the  eighth  article ;  on  which  subject  this  is  the 
language  of  the  Court,  in  8  Peters,  463 :  <<  While  Florida  remained 
a  province  of  Spain,  the  right  of  his  Catholic  Majesty,  acting  in  per- 
son or  by  his  officers,  to  distribute  lands  according  to  his  pleasure, 
was  unquestioned.  That  he  was  in  the  constant  exercise  of  this 
power  was  well  known.  If  the  United  States  were  not  content  to 
receive  the  territory,  charged  with  titles  thus  created,  they  ought  to 
have  made,  and  they  would  have  made,  such  exceptions  as  they 
deemed  necessary.  They  have  made  these  exceptions.  They  have 
stipulated  that  all  grants  made  since  the  24th  of  January,  1818,  shall 
be  null  and  void.  It  is  understood  that  this  stipulation  was  intended 
to  embrace  three  large  grants  made  by  the  king,  which  compre- 
hended nearly  all  the  crown  lands  in  East  Florida.  However  this 
may  be,  it  shows  that  the  subject  was  in  the  mind  of  the  nego- 
tiator; and  the  apprehended  mischief  was  guarded  against,  so  far  as 
the  parties  could  agree.  The  American  government  was  content 
with  the  security  which  this  stipulation  afforded,  and  cannot  now 
demand  further  and  additional  grounds.  The  acquisition  of  the 
Floridas  was  an  object  of  immense  importance  to  the  United  States. 
It  was  urged  by  other  considerations  of  a  still  more  powerful  opera- 
tion, in  addition  to  vacant  lands.  It  will  be  regarded,  while  our 
Union  lasts,  as  the  highest  praise  of  the  administration  which  made 
it,  and  of  the  negotiator  who  accomplished  it.    It  cannot  be  doubted 
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that  the  terms  were  highly  advantageous,  and  that  they  were  so 
considered  by  all.  The  United  Slates  were  satisfied,  and  had  rea* 
son  to  be  satisfied,  with  the  provision  excluding  grants  made  subse- 
quent to  the  34th  January,  1818,  when  the  fraud  on  that  provision 
was  prevented  by  the  terms  of  the  ratification  of  the  treaty.  All 
other  concessions  made  by  his  Catholic  Majesty,  or  his  lawful  au- 
thorities, in  the  ceded  territories,  (in  the  ratification  by  the  king  of 
Spain,  <^ competent  authorities,")  are  as  valid  as  if  the  cession  had 
not  been  made."     8  Peters,  464. 

The  same  principle  is  recognised  and  declared  in  the  United 
States  vs.  Mitchell,  9  Peters,  735;  and  Slrother  vs.  Lucas,  12  Peters, 
439 :  in  both  of  which  there  is  a  summary  review  of  all  the  previ- 
ous decisions  of  this  Court  on  the  subject ;  which  are  declared,  in 
9  Peters,  734,  "to  be  definitively  settled,  so  far  as  the  power  of  this 
Court  can  do  it ;  and  must  be  taken  to  be  the  rules  of  its  judgment" 

I  content  myself  with  this  general  reference  to  these  summaries 
of  past  decisions,  with  the  exception  of  the  i^ttled  meaning  of  the 
words  "lawful  authorities,"  in  the  eighth  article,  and  "competent 
authorities,"  in  the  ratification  by  the  king ;  that  is,  by  those  per- 
sons who  exercised  the  granting  power  by  authority  of  the  crown. 
This  is  the  generally  received  meaning  of  the  words.  The  treaty 
recognises  the  existence  of  those  "  lawful  authorities,"  in  the  ceded 
territories.  8  Peters,  449.  The  king  "might  therefore  stipulate  for 
that  full  credence  (evidence)  to  the  instrument  itself,  which  is  usually 
allowed  to  instruments  issued  by  the  proper  officer."  In  the  sense  in 
which  the  words  "are  uniformly  used  and  understood,  they  mean 
persons  authorized  by  the  crown  to  grant  lands,"  (8  Peters,  450. 
464;)  the  governor  or  intendant,  as  the  case  may  be,  (9  Peters,  735,) 
"  or  their  deputies."     10  Peters,  331,  S.  P.     12  Peters,  438,  439. 

Had  these  principles,  thus  settled,  in  the  cases  of  Canter,  1  Peters, 
542;  in  Soulard,  4  Peters,  512;  Arredondo,  6  Peters,  717,  &a; 
Percheman,  7  Peters,  87,  &c. ;  Clark,  8  Peters,  449.  463 ;  Delassus, 
9  Peters,  133 ;  Mitchell,  9  Peters,  734 ;  New  Orleans,  9  Peters,  234, 
and  10  Peters,  736 ;  Strother,  12  Peters,  435—441 ;  Kingsley,  12  Pe- 
ters,  484;  and  Rhode  Island,  12  Peters,  747,  been  recognised  in 
Foster  and  Elam ;  the  decision  of  the  Court  in  that  case,  on  their 
declared  principles,  must  have  been  in  favour  of  the  plaintifif*,  if  be 
had  filed  and  recorded  his  claim,  according  to  the  requisitions  of  the 
acts  of  Congress.  As  the  Court  decided  that  case  solely  on  their 
construction  of  the  treaty,  the  since  established  construction,  if  then 
adopted,  would  have  made  the  treaty  a  rule  of  decision  for  the 
Court,  have  confirmed  the  grant  by  its  own  force,  and  repealed  the 
fourteenth  section  of  the  act  of  1804,  and  all  repugnant  laws;  and 
made  all  grants  before  January,  1818^  as  obligatory  on  the  United 
States  as  they  were  on  Spain,  excepting  only  the  three  which,  were 
cancelled  by  the  ratification  of  the  king.     2  Peters,  311 — 315. 

3.  I  now  proceed  to  the  cases  which  have  arisen  in  this  Court 
under  the  treaty  of  1819,  in  relation  to  grants  of  land  within  the 
disputed  territory,  made  after  1803 ;  and  under  the  kindred  treaty 
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between  Georgia  and  the  United  States^  on  grants  made  by  Great 
Britain  and  Spain,  while  those  governments  occupied  the  territory 
in  dispute  between  them,  (Georgia  and  the  United  States.) 

Harcourt  t».  Gaillard  arose  on  a  grant  made  by  the  British  go- 
vernor of  West  Florida,  for  land  north  of  the  31°  N.  lat.,  and  within 
the  charter  limits  of  Georgia ;  but  which  was  then  under  the  govern- 
ment, and  in  the  possession  of  Great  Britain.  The  grant  was  held 
void,  because  it  was  made  during  the  war  of  the  Revolution ;  and  the 
treaty  of  peace  contained  no  stipulation  in  favour  of  grants  previ- 
ously made,  or  any  cession  of  territory  to  the  United  States ;  but  was 
an  acknowledgment  and  recognition  of  their  pre-existing  rights.  But 
the  Court  also  held,  that  if  the  grant  bad  been  made  before  the  war, 
^<  it  might  have  had  the  benefit  of  those  principles  of  public  law 
which  are  applied  to  territories  acquired  by  conquest;"  but  the 
question  ^^  is  one  of  disputed  boundaries,  within  which  the  power 
which  succeeds  in  war  is  not  obliged  to  recognise  as  valid  any  acts 
of  ownership  exercised  by  his  adversary."  12  Wheat.  525.  The 
Court  then  refer  to  the  eighth  article  of  the  treaty  of  Ghent,  as  an  illus- 
tration of  this  doctrine,  which  is  this :  '^  It  is  agreed,  &c.  that  in  case 
any  of  the  islands,  &c.  which  were  in  the  possession  of  one  of  the 
parties  prior  to  the  commencement  of  the  present  war  between  the 
two  countries,  should,  &c.  fall  within  the  dominions  of  the  other 
party,  all  grants  of  land  made  previous  to  the  commencement  of 
the  war,  by  the  party  having  had  such  possession,  shall  be  as  valid 
as  if  such  island,  &c.  had  been  adjudged  to  be  within  the  dominions 
of  the  party  having  had  such  possession,"  &c.  1  Laws  U.  S.  699. 
Whereupon  the  Court  use  this  language :  <<And  such  is  unquestion- 
ably the  law  of  nations.  War  is  a  suit  prosecuted  by  the  sword,  and 
when  the  question  to  be  decided  is  one  of  original  claim  to  territory ; 
grants  of  soil  made  flagrante  bello  by  the  party  that  fails,  can  only 
derive  validity  by  treaty  stipulation."    Laws  U.  S.  52S. 

The  next  case  arose,  on  a  grant  made  by  the  Spanish  govern- 
ment of  West  Florida,  in  1795,  before  the  treaty  of  limits  between 
Spain  and  the  United  States,  for  land  north  of  the  31°  north  latitude, 
of  which  Spain  was  in  possession  at  the  time  of  the  grant ;  the 
Court  decided  this  case  on  the  same  principles  as  were  adopted  in 
Poole  vs.  Fleeger,  and  applied  to  the  compact  between  Kentucky 
and  Tennessee.  These  were  the  principles  laid  down  in  their  opi- 
nion :  "  It  is  the  usage  of  all  the  civilized  nations  of  the  world,  when 
territory  is  ceded,  to  stipulate  for  the  property  of  its  inhabitants,"  &c. 
<<  Had  Spain  considered  herself  as  ceding  territory,  she  would  not 
have  neglected  a  stipulation,  which  every  sentiment  of  justice  and 
national  honoiu  would  have  demanded,  and  which  the  United  States 
would  not  have  refused.  But  instead  of  requiring  an  article  to  that 
e/rect,'She  has  expressly  stipulated  for  the  Withdrawal  of  the  settle- 
ments made  within  what  the  treaty  admits  to  be  the  territory  of  the 
United  States,  and  for  permission  to  the  settlers  to  bring  their  pro- 
perty with  them.  We  think  this  an  unequivocal  acknowledgment, 
that  the  occupation  of  that  territory  by  Spain  was  wrongful ;  and 
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wc  think  the  opinion  thus  clearly  indicated,  was  supported  by  the 
state  of  facts.  It  follows,  that  Spanish  grants,  made  after  the  treaty 
of  peace,  can  have  no  intrinsic  validity ;  and  the  holders  must  depend 
for  their  titles  on  the  laws  of  the  United  States."  Henderson  vs. 
Poindexter,  12  Wheat.  535,  536.     Vide  11  Peters,  209,  210. 

The  statement  of  this  case  by  the  Court,  in  a  preceding  part  of 
their  opinion,  gives  a  most  lucid  illustration  of  the  principles  above 
referred  to.  After  alluding  to  the  treaties  of  peace  between  Great 
Britain  and  the  United  States,  France  and  Spain,  in  1783,  the  Court 
say,  "  In  the  treaty  with  Spain,  the  Floridas  were  ceded  to  that 
power  without  any  description  of  boundary.'*  "  The  United  States 
continued  to  assert  a  claim  to  the  31^  of  north  latitude,  while  Spain 
maintained  perseveringly  her  pretensions  further  north.  This  was 
the  subject  of  long  and  fruitless  discussion  between  the  two  govern- 
ments, which  was  terminated  by  the  treaty,  &c.,  of  27th  October, 
1795,  &c.  This  treaty  declares  and  agrees  that  the  line  which  was 
described  in  the  treaty  of  peace  between  Great  Britain  and  the 
United  States,  as  their  south  boundary,  shall  be  the  line  which  di- 
vides their  territory  from  East  and  West  Florida." 

"  This  article  does  not  import  to  be  a  cession  of  territory,  but  the 
adjustment  of  a  controversy  between  the  two  nations.  It  is  under- 
stood as  an  admission  that  the  right  was  originally  in  the  United 
States,"  &c.     534. 

This  opinion  is  confirmed  by  a  subsequent  part  of  the  same  arti- 
cle. That  "  the  settlements  of  either  party  in  the  territory  of  the 
other,  according  to  the  above  mentioned  boundaries,  shall  be  with- 
drawn within  six  months  after  the  ratification  of  this  treaty,  or 
sooner,  if  it  be  possible;  and  that  they  shall  be  permitted  to  take 
with  them  all  the  goods  and  effects  which  they  possess."  12  Wheat 
534,  535.  544. 

Tliis  state  of  facts  in  Harcourt  vs.  Gaillard,  and  Henderson  vs. 
Poindexter,  shows  the  grounds  on  which  the  British  grant,  made 
before  the  treaty  of  peace  with  Great  Britain,  and  the  Spanish 
grant,  made  before  the  treaty  of  1795,  with  Spain,  for  lands  within 
the  disputed  territory,  while  in  the  possession  of  those  powers,  as 
governments  de  facto,  were  held  not  to  be  valid  under  those  treaties 
or  the  law  of  nations,  to  have  been  exclusively  these.  The  British 
grant  was  made  flagrante  bello,  the  treaty  of  peace  neither  ceded  or 
relinquished  any  territory  to  the  United  States,  or  to  particular 
states ;  it  was  a  solemn  recognition  and  acknowledgment  of  their 
pre-existing  rights. 

The  Spanish  grant,  though  made  during  peace,  became  void  by 
the  admission  of  Spain,  in  the  treaty  of  1795,  of  the  original  right 
of  the  United  States  to  the  territory  in  which  the  land  was  situated ; 
by  the  express  stipulation,  that  the  settlers  within  the  boundary 
established,  should  remove,  with  their  effects,  within  a  stipulated 
time;  and  that  there  was  no  stipulation  in  the  treaty,  for  the  protec- 
tion of  the  inhabitants,  in  the  enjoyment  of  property  held  under 
Spanish  grants  previously  made. 
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There  was  another  feature,  common  to  both  cases,  which  was 
noticed  by  the  Court,  growing  out  of  the  compact  with  Georgia,  and 
consequent  acts  of  Congress.  This  compact  was  made  by  <'  article 
of  agreement  and  cession,"  entered  into  the  24th  April,  1802,  <<  be- 
tween the  United  States  and  the  state  of  Georgia,"  in  virtue  of  an 
act  of  Congress,  ^<  for  an  amicable  settlement  of  limits  with  that 
state,"  and  a  law  thereof. 

By  art  1.  <<  Georgia  cedes  to  the  United  States  all  the  right,  title, 
and  claim  to  the  jurisdiction  and  soil  of  the  lands  within  her  bound- 
ary, west  of  the  river  Chatahouchee,  upon  the  following  express 
conditions,  and  subject  thereto,  that  is  to  say,"  &c.  Secondly, 
"  That  all  persons  who,  on  the  27th  October,  1795,  (the  date  of  the 
treaty  with  Spain,)  were  actual  settlers  within  the  territory  thusceded, 
<  shall  be  confirmed'  in  all  the  grants  legally  and  fully  executed 
prior  to  that  day,  by  the  former  British  government  of  West  Florida, 
or  by  the  government  of  Spain,  and  in  the  claims  which  may  be  de- 
rived from  any  actual  survey  or  settlement  made  under  the  act  of 
the  state  of  Georgia,"  &c.,  passed  7th  February,  1785. 

By  art.  2.  <<  The  United  States  accepted"  ttus  cession,  on  the  con- 
ditions therein  expressed,  and  ceded  ail  their  right,  title,  and  claim 
to  soil  and  jurisdiction,  of  any  land  east  of  the  line  of  cession,  by 
Georgia  to  the  United  States. 

By  art.  3.  '<  The  present  act  of  cession  and  agreement  shall  be  in 
full  force  as  soon  as  the  legislature  of  Georgia  shall  have  given  its 
assent  to  the  boundaries  of  this  cession,"  &c.  No  law  or  other  act 
of  assent  was  therefore  necessary  by  the  United  States  to  give  it  full 
effect. 

In  April,  1802,  Georgia  passed  an  act  to  ratify  and  confirm  the 
agreement,  which  enacted,  <<That  the  said  deed  or  articles  of 
agreement  and  cession  be,  and  the  same  hereby  is,  and  are  fully, 
absolutely,  and  amply,  ratified  and  confirmed  in  all  its  parts ;  and 
hereby  is  and  are  declared  to  be  binding  and  conclusive  on  the  said 
state,  her  government,  and  citizens  forever."     1  Laws  U.  S.  488. 

The  act  of  Congress  under  which  this  compact  was  made,  au- 
thorized the  commissioners  appointed  by  the  United  States,  ^  to 
adjust  and  determine,"  <^  all  interfering  claims  of  the  United  States 
and  Georgia,  to  territory  west  of  the  Chatahouchee,  north  of  31^ 
north  latitude,  and  south  of  the  cession  made  by  South  Carolina," 
&c.  1  Story,  494.  A  subsequent  act  gave  them  power,  <<  finally  to 
settle  by  compromise,"  &c.,  <<  any  claims  mentioned  in  the  former 
act,  and  on  behalf  of  the  United  States,  to  receive  a  cession  of  any 
lands  therein  mentioned,  or  of  the  jurisdiction  thereof,  on  such  terms 
as  to  them  shall  seem  reasonable."    Ibid.  779. 

Subsequent  laws  provided  for  carrying  this  compact  into  effect. 
2  Story,  893.  952.  96S. 

By  now  comparing  the  treaty  of  1819,  with  the  treaty  of  peace 
with  Great  Britain,  in  1783,  it  is  palpable  that  it  contains  no  recog- 
nition or  acknowledgment  of  the  pre-existing  right  of  the  United 
States  to  the  disputed  territory ;  it  therefore  does  not  come  within 
2l2  51 
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the  principles  which  the  Court  applied  to  the  British  grants  arising 
from  the  nature  of  that  treaty ;  nor  does  the  principle  of  the  law 
of  nations,  in  relation  to  grants  made  during  a  war,  apply  to  grants 
made  by  Spain,  between  1804  and  1810,  while  in  peaceful  posses- 
sion of  the  territory.  A  comparison  of  the  twx)  treaties  with  Spain, 
places  them  in  more  striking  contrast  in  their  titles  and  the  stipula- 
tions of  their  respective  articles.  That  of  1795  was  declared  to  be 
a  <^ Treaty  of  Friendship,  Limits,  and  Navigation;"  that  of  1819, 
was  declared  to  be  a  ^  Treaty  of  Amity,  Settlement,  and  Limits." 

The  declared  object  of  the  first  was  ^  to  establish  several  points, 
the  settlement  whereof  will  be  productive  of  general  advantage  and 
reciprocal  utility  to  both  nations."  Vide  1  Laws  U.  S.  262.  Its 
stipulations  have  been  noticed.  The  declared  object  of  the  second 
was  to  <^  settle,  terminate,  and  put  an  end  to  all  their  differences  and 
pretensions,"  so  as  ^  to  consolidate  on  a  permanent  basis,"  &c. 

Art.  5.  <^  The  inhabitants  of  the  ceded  territories  shall  be  secured 
in  the  free  exercise  of  their  religion  without  any  restriction ;  and 
all  those  who  may  desire  to  remove  to  the  Spanish  dominions,  shall 
be  permitted  to  sell  or  export  their  effects  at  any  time,  without  being 
subject,  in  either  case  to  duties." 

Art.  6.  "  They  shall  be  incorporated  into  the  Union,"  &c.;  "and 
admitted  to  the  enjoyment  of  all  the  rights,  privileges,  and  immu- 
nities of  citizens  of  the  United  States." 

Art.  7.  "  The  officers  and  troops  of  his  Catholic  Majesty,"  &c., 
*^  shall  be  withdrawn,  and  possession  of  the  places  occupied  by  them 
shall  be  given  within  six  months  after  the  exchange,"  &c. 

Art  8.  "  All  grants  of  lands,"  &c., "  shall  be  ratified  and  con- 
firmed to  the  persons  in  possession  of  the  lands,  to  the  same  extent 
that  the  same  grants  would  be  valid,  if,"  &c. 

This  treaty,  it  must  be  remembered,  had  been  preceded  by  the 
same  mutual  claims  and  pretensions  of  both  parties,  perseveringly 
maintained,  during  long  and  fruitless  discussions  between  the  two 
governments,  as  had  been  the  case  before  the  treaty  of  1795;  and 
that  the  possession  of  the  territory  was  held  by  the  United  States, 
under  the  most  solemn  pledges  by  the  President  and  Congress,  that 
it  was  in  their  hands,  subject  to  future  negotiation,  and  that  the 
inhabitants  should  be  protected  in  the  enjoyment  of  their  liberty, 
property,  and  religion. 

Now  let  this  treaty  have  the  benefit  of  the  principles  of  the  law 
of  nations,  which  were  laid  down  by  the  Court  in  the  two  cases  in 
12  Wheaton,  as  a  treaty  of  cession,  settlement,  and  peace,  or  as  a 
relinquishment  by  Spain  and  purchase  by  the  United  States,  or  as  a 
compact,  deed,  or  articles  of  agreement;  let  it  receive  the  same 
construction  and  effect,  as  was  given  to  the  agreement,  or  as  the 
Court  called  it,  the  treaty  with  Georgia,  and  then  it  can  be  ascer- 
tained what  would  have  been  the  result,  had  the  grants  in  those 
cases  been  protected  by  any  treaty  stipulation.  Let,  also,  the  acts 
of  Congress  which  related  to  claims  under  the  treaty  with  Georgia, 
be  comnared  with  those  which  related  to  the  country  west  of  the 
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Perdido  especially,  passed  before  1821 ;  together  with  those  passed 
since  the  treaty  was  ratified,  for  the  adjustment  of  titles  to  land,  and 
the  same  construction  be  applied  to  all,  as  the  Court  gave  to  the 
former ;  a  satisfactory  answer  can  be  given  to  those  questions. 

1.  Under  such  a  treaty,  would  private  property  be  protected  by 
the  law  of  nations,  if  the  fifth,  sixth,  and  eighth  articles  had  been 
omitted  ? 

2.  Under  the  fifth,  could  the  inhabitants  who  remained  in  the 
province,  in  the  enjoyment  of  their  religion,  be  deprived  of  their 
property  ? 

3.  Could  those  who  chose  to  remove,  give  a  good  title  to  the 
property  which  they  might  choose  to  sell,  whether  it  was  lands  or 
chattels  ? 

4.  Under  the  sixth,  till  their  incorporation  into  the  Union,  can  the 
inhabitants  enjoy  the  rights,  privileges,  and  immunities  of  American 
citizens,  if  the  United  States  can  confiscate  their  lands,  by  declaring 
their  titles  void,  and  granting  them  to  others ;  and  could  this  be 
done  aAer  their  incorporation  ? 

5.  Under  these,  and  the  eighth  article,  is  it  optional  with  the 
United  States  to  confirm  or  confiscate  ? 

6.  Had  there  been  no  treaty,  would  not  the  grants  have  been 
valid  under  previous  pledges  by  the  United  States,  and  the  laws 
annexing  the  disputed  territory  to  the  ad/acent  states  ? 

7.  Without  a  treaty  or  specific  pledge,  would  not  the  Constitution 
of  the  United  States  protect  the  inhabitants  m  their  rights  of  persons 
and  property,  by  the  very  act  of  such  annexation,  accepted  by  a 
state? 

8.  Are  they  not  so  protected,  as  the  inhabitants  of  a  territory  of 
the  United  States,  under  the  ordinance  of  1787,  which  was  in  force 
in  this  territory  ? 

9.  Does  not  the  law  of  nations  give  to  these  grants  the  same  pro- 
tection as  in  the  case  of  conquest,  or  military  occupation,  until  Con- 
gress shall,  in  virtue  of  the  law  of  a  conqueror,  declare  them  void, 
and  resume  the  lands  ? 

And,  10.  Can  questions  arising  in  cases  brought  to  recover  pro- 
perty embraced  by  such  grants,  be  decided  by  the  Courts  of  the 
United  States,  in  virtue  of  the  judicial  power  of  the  Constitution, 
and  twenty-fifth  section  of  the  Judiciary  Act  of  1789,  or  by  special 
tribunals  appointed  under  the  acts  of  Congress,  with  power  to  de- 
cide on  the  validity  of  titles  acquired  under  such  grants  ? 

So  far  as  the  solution  of  these  questions  depends  on  the  stipula- 
tions of  the  treaty  of  1819,  and  the  laws  of  nations  applicable 
thereto,  the  principles  laid  down  by  the  Court  in  Harcourt  vs.  Gail- 
lord,  and  Henderson  vs.  Poindexter,  already  quoted,  are  so  full,  and 
so  completely  answer  them,  as  to  save  the  necessity  of  repeating 
them.  That  treaty  presents  the  reverse  of  those  then  under  consi- 
deration, and  the  grant  in  the  present  case,  is  one  which  must  have 
been  then  held  valid  on  every  ground  assumed  by  the  Court  in 
favour  of  the  grants  then  before  them,  had  they  come  within  the 
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rules  and  principles  on  which  the  Court  made  the  distinctive  line 
between  the  different  kinds  of  treaties. 

But  when  we  apply  them  to  the  grant  in  the  present  case,  it  is  a 
matter  of  much  surprise,  that  there  could  exist  a  doubt  of  its 
validity.  Independently  of  the  treaty,  it  was  protected  by  the  law 
of  conquest,  military  occupation,  cession,  or  relinquishment ;  inde- 
pendently, too,  of  any  of  these  considerations,  the  property  of  the 
plaintiff  in  the  land  granted,  was  protected  by  the  acts  of  the  United  i 
States,  under  which  their  military  occupation  or  acquisition  begun 
and  was  continued.  And,  independently  of  all  other  considerations, 
it  was  protected  by  the  stipulations  of  a  treaty  of  cession,  amity, 
settlement,  and  limits,  every  clause  whereof  #was  accepted,  ratified, 
and  confirmed  by  the  treaty-making  power  of  the  United  States, 
and  proclaimed  as  binding  on  them,  by  its  constitutional  effect. 

At  the  same  term  in  which  Harcourt  vs.  Gaillard,  and  Henderson 
vs.  Poindexter  were  decided,  the  case  of  Delacroix  vs.  Chamberlain, 
came  up ;  the  controversy  arose  on  a  concession  of  land  in  the  dis- 
puted territory;  and  as  the  opinion  of  the  Court,  taken  in  con- 
nection with  the  two  precedmg  cases,  and  tlie  case  of  Canter. 
1  Peters,  542,  decided  at  the  next  term,  is  of  decisive  bearing  on 
this  case,  it  is  given  at  large. 

<<  The  concession  referred  to  in  the  bill  of  exceptions,  is  upon  its 
face,  not  a  grant,  nor  a  survey,  but  it  is,  as  is  expressed  in  Uie  bill 
of  exceptions,  only  a  warrant  or  order  of  survey,  authorizing  the 
deputy  surveyor  to  make  a  survey,  and  to  report  to  the  intendant 
the  survey  when  made,  in  order  to  found  a  grant  upon  it    The 

order  of  survey  bears  date  the  —  day  of ,  1806.    At  that  date, 

the  Spanish  authorities  were  in  the  actual  possession  of  Mobile, 
where  the  land  lies ;  and  they  claimed  it  as  part  of  the  Floridas, 
then  belonging  to  the  Spanish  crown.  The  United  States  claimed 
it  as  part  of  Louisiana.  But  it  is  not  necessary  to  investigate  these 
confiicting  claims.  The  United  States  have  since  obtained  the  Flo- 
ridas by  purchase  and  cession  from  Spain,  without  having  pre- 
viously settled  the  controverted  boundary  between  the  Floridas  as 
claimed  by  Spain,  and  Louisiana  as  claimed  by  the  United  States. 
A  question  of  disputed  boundary  between  two  sovereign,  inde- 
pendent nations,  is,  indeed,  much  more  properly  a  subject  of  diplo- 
matic discussion  and  of  treaty,  than  of  judicial  investigation.  If 
the  United  States  and  Spain  had  settled  their  dispute  by  treaty,  be- 
fore the  United  States  extinguished  the  claim  of  Spain  to  the  Flo- 
ridas, the  boundary  thus  fixed  would  have  concluded  all  parties. 
But  as  that  wa^  not  done,  the  United  States  have  never,  as  far  as  we 
can  discover,  distinguished  between  the  concessions  of  land  made 
by  the  Spanish  authorities  within  the  disputed  territory,  while  Spain 
was  in  the  actual  possession  of  it,  from  concessions  of  a  similar 
character  made  by  Spain  within  the  acknowledged  limits.  We 
will  not,  therefore,  raise  any  question  upon  the  ground  of  any  want 
of  authority  in  the  intendant  to  make  the  concession.  No  ques- 
tion of  that  sort  appears  to  have  been  made  in  the  Court  below. 
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Assuming,  then,  the  authority  of  the  Spanish  intendant  to  make  the 
concession  and  warrant  of  survey,  the  question  made  and  decided 
in  the  District  Court  fairly  arises  :  was  it  a  sufficient  title  to  recover 
upon  in  an  action  of  ejectment?  If  the  concession  had  been  made 
in  a.  country,  where  at  the  time  the  principles  and  practices  known 
to  the  common  law  prevailed,  it  would  not  bear  a  contest.  It 
would  be  regarded,  at  most,  as  an  incipient,  inchoate  right,  but  not 
a  perfect,  legal  estate.  It  would  not  be  such  title  as  would  main- 
tain an  action  of  ejectment.  Was  it  a  perfect,  legal  estate  ;  was  it 
a  title  according  to  the  Spanish  law  which  prevailed  at  Mobile  at 
the  time  it  was  made  ?    We  apprehend  not." 

"  It  shows  upon  its  face  that  other  acts  of  sovereignty  remained  to 
be  done  to  perfect  the  title,  and  which  the  sovereign  power  might 
withhold.  A  survey  was  to  be  made ;  and  according  to  the  laws 
and  usages  of  Spain,  a  formal  grant  was  to  be  made  in  such  cases, 
to  complete  the  title. 

<<  It  may  be  admitted  that  the  United  States  were  bound  in  good 
faith  by  the  terms  of  the  treaty  of  cession,  by  which  they  acquired 
the  Floridas,  to  confirm  such  concessions  as  had  been  made  by  war- 
rants of  survey;  yet  it  would  not  follow,  that  the  legal  title  would 
be  perfected  until  confirmation.  The  government  of  the  United 
States  has  throughout  acted  upon  a  different  principle,  in  relation  to 
these  inchoate  rights,  in  all  their  acquisitions  of  territory,  whether 
from  Spain  or  France.  Whilst  the  government  has  admitted  its 
obligation  to  confirm  such  inchoate  rights  or  concessions  as  had 
been  fairly  made,  it  has  maintained  that  the  legal  title  has  remained 
in  the  United  States,  until  by  some  act  of  confirmation  it  was  passed 
or  relinquished  to  the  claimants.  It  has  maintained  its  right  to  pre- 
scribe the  forms  and  the  manner  of  proceeding  in  order  to  obtain  a 
confirmation,  and  its  right  to  establish  tribunals  to  investigate  and 
pronounce  upon  their  validity."  Ibid.  <<  This  is  demonstrated  by 
the  laws  which  Congress  have  repeatedly  passed,  establishing  boards 
of  commissioners  to  investigate  these  claims,  and  to  reject  or  confirm 
them,  or  report  them  to  Congress  in  cases  of  doubt ;  and  by  the  acts 
of  Congress  requiring  all  such  claims  to  be  recorded  within  pre- 
scribed periods.  It  does  not  appear  that  this  order  of  survey  has 
ever  been  recorded,  or  passed  upon  by  the  board  of  commissioners, 
or  register  of  the  land  office,  established  by  Congress  in  the  district 
in  which  the  land  lies.  It  can  therefore  derive  no  aid  from  the  laws 
of  the  United  States."     12  Wheat.  600.  602. 

In  conclusion,  the  Court  affirmed  the  judgment,  because  an  eject- 
ment could  not  be  sustained  on  the  order  of  survey.     Ibid.  603. 

But  had  this  been  a  legal  title,  complete  in  form,  granting  the  legal 
estate,  and  duly  recorded,  there  could  have  remained  no  doubt  that 
the  plaintiff  would  have  recovered,  as  his  case  came  within  every 
principle  of  the  preceding  cases  of  Harcourt  vs.  Gaillard,  Hender- 
son vs.  Poindexter,  of  which  the  leading  one  is  this:  that  <<all  the 
acts  of  Congress  on  the  subject  of  grants  within  the  disputed  terri- 
tory^  under  the  compact  with  Georgia,  presuppose  the  validity  of 
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those  which  were  legally  and  fully  executed  before  the  25th  Octo- 
ber, 1795."  12  Wheat.  528,  529.  536.  The  articles  with  (Georgia 
were  in  themselves  a  confirmation  of  titles  within  its  provisions. 
(539;)  protected  by  them,  (540;)  and  confirmed  by  them.  And  by 
the  acts  of  1819  and  1822,  perfect  grants  were  expressly  recognised 
as  complete  titles. 

If  these  opinions  of  this  Court  require  additional  support  to  entitle 
them  to  respect,  it  will  be  found  in  Keene  vs.  M'Donough;  in  which, 
by  a  decree  of  a  Spanish  Court,  rendered  in  1804,  at  Baton  Rouge, 
which  is  within  the  disputed  territory,  lands  were  sold  and  conveyed 
to  the  defendant's  grantor,  who  held  them  under  such  decree  and 
sale;  and  this  is  the  language  of  this  Court  in  affirming  its  validity: 

^<  The  adjudication  having  been  made  by  a  Spanish  tribunal,  after 
the  cession  of  the  country  to  the  United  States,  does  not  make  it 
void ;  for  we  know  historically  that  the  actual  possession  of  the  ter- 
ritory was  not  surrendered  until  some  time  after  these  proceedings 
took  place.  It  was  the  judgment,  therefore,  of  a  competent  Spanish 
tribunal,  having  jurisdiction  of  Uie  case,  and  rendered  whilst  the 
country,  although  ceded,  was  de  facto  in  the  possession  of  Spain, 
and  subject  to  Spanish  laws.  Such  judgments,  so  &r  as  they  afifect 
the  private  rights  of  the  parties  thereto,  must  be  deemed  valid. 

<<  This  view  of  the  case  supersedes  the  necessity  of  considering  the 
question  of  prescription.''    8  Peters,  310. 

This  Spanish  tribunal,  it  must  be  remembered,  was  the  governor 
of  the  province,  acting  in  his  judicial  capacity,  in  which  he  had 
power  by  the  iSpanish  law  to  order  a  salQ  of  land ;  which  passed 
the  title  of  the  proprietor  to  the  purchaser,  on  the  execution  of  a 
deed,  which  was  deemed  the  strongest  and  safest  conveyance  known 
to  the  jurisprudence  of  Spain.  In  his  political  capacity,  the  same 
governor  had  power  to  dispose  of  the  royal  domain,  and  to  make 
valid  grants  thereof,  which  conferred  a  perfect  right  of  property  in 
the  lands  so  granted.  It  would  therefore  be  a  novel  principle  in 
American  jurisprudence,  if  while  this  governor,  by  judicial  power, 
could  transfer  the  property  of  A.  to  B.,  he  yet  could  not  by  political 
power,  so  far  dispose  of  the  public  domain  as  to  bind  the  king,  in 
whose  name  and  by  whose  authority  he  acted  as  his  direct  repre- 
sentative ;  or  even  affect  his  conscience  as  a  trustee,  in  virtue  of  the 
grant,  to  the  grantee.  And  if  the  king  was  so  bound  by  a  perfect 
grant,  or  became  a  trustee  by  a  mere  concession  or  order  of  survey, 
the  United  States  succeeded  to  the  obligation  of  the  king  to  perfect 
the  title,  according  to  the  laws,  usages,  and  customs  of  Spain ;  and 
the  grant  or  concession  stood  <<  ratified  and  confirmed"  under  the 
treaty,  to  the  same  extent  at  least,  as  a  judgment  did  before  it. 
12  Peters,  484. 

The  two  first  of  these  cases  establish  these  principles:  that  grants 
of  land  in  a  disputed  territory,  made  by  a  government  in  possession 
thereof,  during  peace  with  a  nation  which  is  entitled  to  its  dominion 
and  propriety,  are  valid  by  the  law  of  nations,  without  any  treaty 
stipulation ;  if  made  during  war,  they  are  not  valid  unless  protected 
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by  the  treaty :  that  when  territory  is  acquired  by  a  cession^  or  relin- 
quishment of  one  nation  to  another,  or  by  conquest,  the  rights  of 
private  property  are  protected  by  the  law  of  nations,  according  to 
the  law  of  the  territory,  though  no  stipulation  is  contained  in  the  act 
of  cession  or  relinquishment;  and  even  in  case  of  conquest,  no  other 
change  is  effected  except  as  to  government:  and  that  when  a  stipu- 
lation for  property  is  required,  it  is  never  refused ;  and  when  made,  i 
is  sacredly  observed.  But  when,  by  a  treaty  or  compact,  one  nation 
or  state  admits  the  original  right  of  the  other  to  the  disputed  terri- 
tory, without  any  stipulation  in  favour  of  the  inhabitants,  as  to  lands 
held  by  grant  undw  the  party  which  admits  the  right  of  the  other, 
the  treaty  binds  their  rights,  and  the  grants  are  not  valid  against  the 
party  whose  original  right  is  acknowledged.  S«  P.  11  Peters,  209, 
210. 

Delacroix  vs.  Chamberlain  established  the  application  of  the  treaty 
of  1819  to  the  disputed  territory,  as  a  cession  thereof  by  Spain,  a 
purchase  by  the  United  States,  and  a  settlement  of  former  contro- 
versies concerning  it,  (S.  P.  12  Peters,  515;)  that  the  grants  and 
concessions  made  by  Spain  while  in  possession,  are  on  the  same 
footing  as  in  other  parts  of  Florida;  that  the  United  States  are 
bound  in  good  faith  to  confirm  imperfect  titles,  and  has  admitted  its 
obligation  to  do  so,  when  the  inchoate  title  has  been  fairly  made. 
And  when,  in  the  case  of  Canter,  this  Court  declared,  that  this  treaty 
is  the  "law  of  the  land,"  (1  Peters,  542,)  the  omission  of  any  refer- 
ence to  either  of  these  cases  in  the  opinion  in  Foster  and  Elam, 
shows  most  clearly  that  they  were  not  considered  by  the  Court;  and 
when  the  principles  they  established  are  properly  considered,  it  can- 
not be  doubted,  that  had  they  been  noticed  by  the  majority,  the 
judgment  would  have  been  different,  for  they  covered  every  point 
in  the  case. 

In  Percheman's  case,  the  Court  unanimously  assert,  that  if  the 
Spanish  part  of  the  treaty  had  been  within  their  view  in  Foster  and 
Elam,  they  would  have  given  it  the  same  construction  as  they  after- 
wards did ;  and  it  is  not  disrespectful  in  me  to  say,  that  a  similar 
result  must  have  followed,  if  the  four  last  decisions  of  the  Court  had 
been  under  their  consideration. 

The  silence  in  the  opinion  in  Foster  and  Elam,  can  by  no  just  rule 
be  taken  to  overrule  either  of  those  cases ;  it  lays  down  no  an- 
tagonist principle,  except  that  the  treaty  remained  a  mere  contract 
till  Congress  executed  it  by  a  law;  it  was  as  silent  on  the  law  of 
nations  as  on  former  adjudications;  yet  it  will  not  be  pretended,  that 
it  was  meant  to  controvert  or  abrogate  those  principles  which  are 
consecrated  by  "the  usage  of  the  civilized  world."  12  Wheat. 
535. 

That  opinion  admits  of  no  such  interpretation,  when  carefully 
examined,  from  2  Peters,  299 — 317,  it  will  be  found  to  turn  entirely 
on  the  since  overruled  construction  of  the  treaty,  and  the  non-filing 
of  the  plaintiff's  claim;  nor,  with  that  exception,  is  there  a  single 
principle  laid  down  which  militates  with  former  decisions  in  any 
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respect.  And  if  the  since  exploded  construction  of  the  treaty  is 
stricken  from  the  opinion ;  and  the  principles  of  Arredondo,  Per- 
cheman.,  Clarke,  and  all  subsequent  cases  are  inserted  in  its  place, 
it  will  be  found  that  there  is  not  a  stronger  case  in  favour  of  the 
validity  of  grants  in  the  disputed  territory.  The  case  arose  on  one 
of  that  description ;  the  Court  tested  its  validity  by  the  treaty,  which 
they  construed  in  reference  to  its  language  alone,  as  applicable 
to  the  whole  ceded  territory,  without  adverting  to  any  distinction 
in  its  construction,  between  grants  within  or  without  the  disputed 
territory;  on  the  contrary,  it  was  expressly  held,  that  the  treaty 
would  apply  to  a  grant  west  of  the  Perdido,  if  it  was  construed  as 
it  has  been  ever  since;  and  that  the  eighth  article  would  have  con- 
firmed even  the  rejected  grants,  had  they  not  been  excepted  by  the 
ratification.    2  Peters,  312,  313. 

When  the  true  construction  of  the  treaty  is  infused  into  that 
opinion,  it  supports  every  position  on  which  the  plaintiff's  title 
rests ;  and  the  doubts  which  have  arisen  upon  it,  can  be  attributed  to 
no  other  cause,  than  by  misapprehending  its  principle ;  or  by  view- 
ing the  overruled  construction  as  restored,  without  a  reference  to  the 
ground  on  which  the  decision  was  placed,  or  appreciating  the  prin- 
ciples which  would  have  followed ;  by  considering  the  treaty  as  self- 
executed  by  its  own  intrinsic  force.  In  which  case  the  Court  de- 
clare, that  the  grant  would  have  been  valid,  within  the  disputed 
territory. 

It  has  been  supposed,  that  the  opinion  in  that  case  went  on  the 
ground,  that  questions  of  title  to  lands,  arising  on  Spanish  grants  in 
the  disputed  territory,  between  1803  and  1810,  were  of  a  political, 
and  not  judicial  character ;  depending  on  the  construction  of  the 
Louisiana  treaty,  as  to  its  eastern  boundary.  But  no  such  principle 
is  to  be  found*- in  the  opinion :  the  question  of  boundary  is  taken  to 
be  settled,  and  not  open  to  judicial  inquiry ;  yet  all  other  questions 
affecting  the  validity  of  the  grant,  are  throughout  considered  as 
open  and  of  judicial  cognisance :  had  boundary  and  title  been  con- 
sidered to  be  identical,  the  Court  would  have  been  saved  from  the 
labour  which  they  took,  to  show  that  the  title  was  invalid  on  other 
grounds ;  for  when  the  Perdido  was  taken  as  the  true  boundary,  all 
grants  west  of  it  were  consequently  void,  if  title  depended  on 
boundary. 

This  is  another  source  of  misapprehension  of  this  opinion,  which 
has  of  late  given  to  it  an  importance,  after  it  had  remained  un- 
noticed in  any  opinion  of  the  Court  after  Percheman's  case,  till  1838. 

After  the  opinion  in  that  case  was  promulgated,  the  turning  prin- 
ciple of  Foster  and  Elam,  was  universally  understood  to  be  over- 
ruled, and  its  authority  ceased  to  be  relied  on ;  and  it  was  not  even 
quoted  by  the  counsel  of  the  United  States  in  the  argument  of 
Percheman's  case,  though  the  aid  of  Arredondo  was  invoked.  Vide, 
7  Peters,  59.  62. 

It  is  not  a  little  strange  that  it  should  now  be  taken  to  be  a  lead- 
ing case  on  Spanish  titles^  when  its  vital  principle  is  extinguished. 


Digitized  by 


Google 


JANUARY  TERM,  1840.  409 

[L«we  of  Pollird'*  Hein  m.  Xibbe.] 

by  an  unquestioned  series  of  decisions  to  the  contrary,  and  all  the 
principles  which  remain  unshaken,  are  decidedly  in  favour  of  a 
conclusion  directly  the  reverse  of  that  to  which  the  Court  arrived, 
on  their  then  erroneous  construction  of  the  eighth  article,  and  the 
ratification  of  the  king.  If,  then,  the  case  of  Foster  and  Elam  is 
yet  to  be  considered  as  a  leading  or  authoritative  one,  it  can  be  only 
as  to  the  boundary  of  Louisiana,  which  is  a  concessum ;  on  every 
other  principle  of  that  case,  which  is  not  now  admitted  to  be  over- 
ruled, and  to  stand  overruled,  I  rely  as  supporting  the  plainti£f's 
title ;  and  by  now  infusing  into  it  the  universally  received  and  ad- 
mitted construction  of  the  treaty,  consider  it  as  decisive  of  this 
case,  without  the  aid  of  the  acts  of  1824  or  1836. 

It  is  somewhat  remarkable,  that  there  is  no  one  opinion  of  this 
Court,  or  any  of  its  members,  which  even  questions  any  one  principle 
of  the  law  of  nations,  as  laid  down  in  the  cases  of  Harcourt  vs.  Gail- 
lard,  Henderson  vs.  Poindexter,  Insurance  Company  vs.  Canter, 
United  States  vs.  Soulard,  Arredondo,  Percheman,  Delassus,  Mit- 
chell, Strother  vs.  Lucas,  and  Rhode  Island  vs.  Massachusetts;  in  the 
latter  of  which  these  principles  are  reiterated.  <<  There  are  two 
principles  of  the  law  of  nations,  which  would  protect  them,  (the 
inhabitants  of  a  disputed  territory,)  in  their  property.  1.  That 
grants  by  a  government  de  facto,  of  parts  of  a  disputed  territory  in 
its  possession,  are  valid  against  the  state  which  had  the  right.  2. 
That  when  a  territory  is  acquired  by  treaty,  cession,  or  even  con- 
quest, the  rights  of  the  inhabitants  to  property  are  respected  and 
sacred."     12  Peters,  748,  749. 

If  the  reference  to  Poole  vs.  Fleeger,  in  12  Peters,  521,  is  to  be 
considered  as  questioning  any  principle  of  the  law  of  nations,  to 
which  the  above  named  cases  refer,  it  nmst  have  arisen  from  rely- 
ing on  two  passages  of  the  opinion  in  Poole  vs.  Fleeger,  detached 
from  the  context  immediately  preceding  and  succeeding  them. 

When  the  whole  opinion  in  11  Peters,  209.  211,  is  taken  in  con^ 
nection  with  the  terms  of  the  compact  between  Kentucky  and  Ten- 
nessee, it  will  be  found  that  the  case  turned  on  the  precise  prin- 
ciples of  Harcourt  vs.  Gaillard,  and  Henderson  vs.  Poindexter,  as 
is  abundantly  manifest  from  the  turning  and  decisive  point  in  the 
case. 

The  Circuit  Court  instructed  the  jury,  <Uhat  the  state  of  Ten- 
nessee, by  sanctioning  the  compact,  admitted  in  the  most  solemn 
form,  that  the  lands  in  dispute  were  not  within  her  jurisdiction,  nor 
within  the  jurisdiction  of  North  Corolina  at  the  time  they  were 
granted ;  and  that,  consequently,  the  titles  were  subject  to  the  con- 
ditions of  the  compact,"  which  was  the  ground  of  the  exception 
and  writ  of  error  to  this  Court  After  referring  to  the  law  of  na- 
tions and  the  Constitution,  the  learned  judge  who  delivered  the 
opinion  of  the  Court  proceeded  to  assign  their  reasons. 

^  The  compact,  then,  has  full  validity,  and  all  the  terms  and  condi- 
^  tions  of  it  must  be  equally  obligatory  upon  the  citizens  of  both  states." 
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^  Independently  of  this  broad  and  general  ground,  there  are  other 
ingredients  in  the  present  case,  equally  decisive  of  the  merits. 

^  Although  in  the  compact,  Walker's  line  is  agreed  to  be  in  future 
the  boundary  between  the  two  states,  it  is  not  so  established  as 
naving  been  for  the  past,  the  true  and  rightful  boundary ;  on  the 
contrary,  the  compact  admits  the  fact  to  be  the  other  way.  While 
the  compact  cedes  to  Tennessee  the  jurisdiction  up  to  Walker's  line, 
it  cedes  to  Kentucky  all  the  unappropriated  lands  north  of  latitude 
36°  30'  north.  It  thus  admits  what  is  in  truth  undeniable,  that  the 
true  and  legitimate  boundary  of  North  Carolina,  is  in  that  parallel 
of  latitude,  &c.  It  goes  further,  and  admits  that  all  claims  under 
Virginia  to  lands  north  of  that  boundary  shall  not  be  prejudiced  by 
the  establishment  of  Walker's  line ;  but  such  claims  shall  be  consi- 
dered as  rightfully  entered  or  granted.  The  compact  then  does,  by 
necessary  implication,  admit,  that  the  boundary  between  Kentucky 
and  Tennessee  is  the  latitude  36°  30'  north,  and  that  Walker's  line 
is  to  be  the  true  line  only  for  the  purpose  of  future  jurisdiction. 

<^  In  this  view  of  the  matter  it  is  perfectly  clear,  that  the  grants  made 
by  North  Carolina  and  Tennessee  were  not  rightfully  made,  because 
they  were  originally  beyond  her  territorial  boundary ;  and  that  the 
grant  under  which  the  claimants  claim  was  rightfully  made,  be- 
cause it  was  within  the  territorial  boundary  of  Virginia.  So  that 
upon  this  narrower  ground,  if  it  were  necessary,  as  we  think  it  is 
not,  to  prove  the  case,  it  is  clear  that  the  instruction  of  the  Court 
was  correct."  (Vide  Robinson  vs.  Campbell,  3  Wheat  218 — ^220.)  In 
that  case,  the  compact  between  Virginia  and  Tennessee,  made  in 
1802,  contained  a  stipulation  in  favour  of  grants  by  the  latter,  which 
were  held  to  be  valid ;  so  that  taking  the  two  compacts,  and  the  de- 
cisions upon  them,  they  fully  illustrate  and  affirm  the  principles  of 
the  two  cessions.     12  Wheat.  525.  535. 

*  It  is  thus  apparent,  that  an  erroneous  view  has  been  taken  of  the 
principles  on  which  Poole  vs,  Fleeger  was  decided ;  and  that  when 
the  whole  opinion  is  considered,  it  does  not.  impugn,  but  affirms  an 
established  rule,  which  is  an  exception  to  the  general  principle,  that 
grants  of  land  in  a  disputed  territory,  by  a  government  de  facto,  in 
possession,  are  valid. 

The  same  error  appears  to  have  occurred  in  the  view  which  is 
taken  of  the  opinion  in  Foster  and  Elam,  in  the  passages  extracted 
from  it,  in  12  Peters,  517 — 519,  and  in  the  same  manner — ^by  not 
carefully  and  closely  examining  the  immediate  context.  Thus  the 
long  extract  from  2  Peters,  309,  when  referred  to  the  preceding  sen- 
tence, relates  solely  to  "  acts  of  sovereign  power,"  by  theUnited 
States,  before  the  ratification  of  the  treaty,  and  to  acts  done  in  virtue 
of  the  treaty  of  1803  alone,  and  to  boundary,  as  the  only  political 
question  involved  in  that  case.  So  as  to  the  passages  extracted  in 
12  Peters,  518,  519,  from  2  Peters,  311.  313.  The  first,  when  con- 
nected with  the  context  preceding  and  following  it,  refers  to  the 
second  and  not  the  eighth  article  of  the  treaty  of  1819 ;  the  othef. 
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wben  referred  in  the  same  manner  to  the  preceding  context,  will  be 
found  to  be  only  the  conclusion  which  resulted  from  the  since  over- 
ruled constniction  of  the  eighth  article,  and  ratification  of  the  king. 

I  trust  it  will  not  be  deemed  improper  or  disrespectful  to  have 
made  these  remarks  in  relation  to  this  view  of  the  two  cases  of 
Poole  vs.  Fleeger  and  Foster  and  Elam,  which  have  been  thus  no- 
ticed after  the  most  thorough  examination ;  the  view  seems  to  me 
to  have  been  a  mistaken  one,  which  may  well  be  accounted  for  by 
the  late  period  of  the  term,  and  the  broad  field  of  investigation, 
which  became  opened  by  the  coarse  of  the  argument,  and  the  nature 
of  the  case  in  12  Peters,  515. 

On  a  comparison  of  the  compact  between  Tennessee  and  Ken- 
tucky, with  the  treaty  of  1819,  the  contrast  between  them  is  striking. 
By  the  former,  Tennessee  admitted,  in  the  most  solemn  form,  the 
original  right  of  Kentucky ;  while  in  the  latter,  neither  party  admit- 
ted the  previous  right  of  the  other,  but,  as  held  in  Foster  and  Elam, 
(2  Peters,  310,)  each  had  uniformly  and  perse veringly  insisted  on 
their  respective  rights.  The  Court  also  held,  that  "  it  is  then  a  fair 
inference  from  the  language  of  the  treaty,  that  he  (the  king)  did  not 
mean  to  retrace  his  steps,  and  relinquish  his  pretensions;  but  to  cede, 
on  a  sufficient  consideration,  all  that  he  claimed  as  his ;  and,  conse- 
quently, by  the  eighth  article,  to  stipulate  for  the  confirmation  of  all 
the  grants  which  he  had  made  while  the  title  remained  in  him." 
This  language  requires  no  comment. 

The  Court  also  held,  that  the  United  States  did  not  admit  the 
right  of  Spain ;  and  add,  <<  It  is  not  improbable  that  terms  were 
selected  which  might  not  compromise  the  dignity  of  either  govern- 
ment, and  which  each  might  understand  consistently  with  its  former 
pretensions."    2  Peters,  311. 

Thus  it  appears  that  Foster  and  Elam  presents  a  decisive  answer 
to  any  argument  founded  on  Poole  w.  Fleeger,  which  tends  to  con- 
trovert any  one  principle  of  the  law  of  nations,  laid  down  in  any 
opinion  of  this  Court,  in  relation  to  treaties  or  compacts  between 
nations  or  states ;  and  in  the  whole  course  of  adjudication  on  these 
subjects,  the  Court  has  decided  with  perfect  uniformity  and  consist- 
ency, from  1827  till  1838,  on  all  titles  in  the  various  territories  ac- 
quired by  the  United  States  in  1802,  1803,  and  1821. 

In  doing  so,  the  Court  have  taken  no  new  ground,  but  have  fol- 
lowed in  the  old  and  beaten  path,  trodden  first  by  the  Federal  Court 
of  Appeals,  in  1781^  and  pursued  by  this  tribunal  from  its  first  or- 
ganization. 

4.  In  Miller  us.  Miller,  the  case  arose  on  articles  of  capitulation, 
and  the  Court  held,  that  the  case  must  be  decided  by  the  resolves 
and  ordinances  of  Congress,  when  they  applied ;  when  they  were 
silent,  by  the  laws,  usages,  and  practice  of  nations ;  and  that  a  sti- 
pulation that  the  inhabitants  shall  enjoy  all  the  rights  and  privileges 
of  subjects  of  the  conquering  nation,  is  a  compact  which  puts  them 
on  the  same  footing  as  if  they  had  been  native  subjects,  and  secures 
their  property  from  confiscation  even  by  the  rights  of  war.    2  DaU. 
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1 — 11.  So  in  Johnson  vs.  Mcintosh,  ''the  rights  of  thu  conquered 
to  property  should  remain  unimpaired,  and  the  new  subjects  should 
be  governed  as  equitably  as  the  old."    8  Wheat.  589. 

''  When  the  conquest  is  complete,  and  the  conquered  inhabitants 
can  be  blended  with  the  conquerors,  or  be  safely  governed  as  a  dis- 
tinct people,  public  opinion,  which  not  even  the  conqueror  can  dis- 
regard, imposes  those  restraints  upon  him,  and  he  cannot  neglect 
them,  without  injury  to  his  &me  and  hazard  to  his  power."  B 
Wheat.  590. 

"  The  Constitution  of  the  United  States  declares  a  treaty  to  be 
the  supreme  law  of  the  land.  Of  consequence,  its  obligation  on  the 
Courts  of  the  United  States  must  be  admitted. 

'^  It  is  certainly  true,  that  the  execution  of  a  contract  between 
nations,  is  to  be  demanded  from,  and  generally  superintended  by 
the  executive  of  each  nation,  &c.  But  where  a  treaty  is  the  law 
of  the  land,  and,  as  such,  affects  the  rights  of  parties  litigant  in 
Court,  that  treaty  as  much  binds  their  rights,  and  is  as  much  to  be 
regarded  by  the  Court,  as  an  act  of  Congress ;  and  on  this  principle 
it  was  held,  that  a  stipulation  in  a  treaty  that  property  <  shall  be* 
restored,  operated  as  an  inunediate  restoration,  and  annulled  a  judg- 
ment of  condemnation  previously  made."  United  States  t».  The 
Peggy,  1  Cranch,  109, 110. 

The  fourth  article  of  the  treaty  of  peace  with  Great  Britain,  in 
1783,  stipulated  that  creditors  shall  meet  with  no  lawful  impediment 
to  the  recovery  of  debts.  The  sixth  article  stipulated,  that  there 
*^  shall  be"  no  future  confiscations,  and  that  persons  in  confinement 
**  shall  be"  immediately  set  at  liberty,  and  prosecutions  commenced 
be  discontinued.  The  ninth  article  of  the  treaty  of  1794  stipulated, 
that  British  subjects,  &c.,  «  shall  continue  to  hold  lands,"  &c. 

In  Ware  vs.  Hylton,  it  was  held,  that  the  treaty  of  peace  repealed 
and  nullified  all  state  laws,  by  its  own  operation,  revived  the  debt, 
removed  all  lawful  impediments,  and  was  a  supreme  law,  which 
overrules  all  state  laws  on  the  subject,  to  all  intents  and  purposes ; 
and  is  of  equal  force  and  effect  as  the  Constitution  itself.  3  DalL 
235.  239.  240.  281.  284. 

In  Hopkins  vs.  Bell,  the  treaty  was  held  to  repeal  the  Virginia 
statute  of  limitations.     3  Cranch,  453.  457. 

In  Hunter  vs.  Martin,  the  treaty  of  1794  was  held  to  be  the 
supreme  law  of  the  land;  that  it  completely  protected  and  confirmed 
the  title  of  Fairfax,  even  admitting  that  the  treaty  of  peace  had  left 
him  wholly  unprovided  for ;  that  as  a  public  law,  it  was  a  part  of 
every  case  before  the  Court,  and  so  completely  governed  it,  that  in  a 
case  where  a  treaty  was  ratified  after  the  rendition  of  a  judgment 
in  the  Circuit  Court,  which  was  impeachable  on  no  other  ground 
than  the  effect  of  a  treaty,  the  judgment  was  reversed  on  that  ground. 
7  Cranch,  727.  S.  C.  and  S.  P.  1  Wheat.  336.  370.  S.  P.  3  Wheat. 
599.     4  Wheat.  462,  463.  490. 

The  treaty  of  1778,  with  France,  stipulated  that  the  subjects  of 
France  shall  not  be  reputed  aliens ;  and  it  was  held,  that  it  gave 
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them  the  right  to  purchase  and  hold  lands  in  the  United  States,  and 
in  that  respect  put  them  on  the  precise  footing  as  if  they  had  become 
citizens.  2  Wheat.  270.  277.  S.  P.  4  Wheat  464.  7  Wheat.  644. 
8  Wheat.  493, 494.    10  Wheat  189.    1  Wheat  301.    9  Wheat  496. 

So  in  the  Pizarro,  it  was  held,  that  the  stipulation  in  the  fifteenth 
article  of  the  treaty  of  1795,  with  Spain,  that  free  ships  <<  shall  make 
free  goods,''  protected  enemies'  property  as  fully  as  that  of  a  neu- 
tral.   2  Wheat  242. 

5.  The  decisions  of  this  Court  on  compacts  of  boundary  between 
states,  are  most  peculiarly  appropriate  to  the  treaty  of  1819,  and  will 
now  be  noticed. 

Sims  vs.  Irvine  arose  on  a  compact  between  Pennsylvania  and 
Virginia,  in  1779,  which  stipulated,  *<that  the  private  property  and 
rights  of  all  persons,  acquired  under,  founded  on,  or  recognised  by 
the  laws  of  either  country,  previous  to  the  date  hereof,  be  saved  and 
confirmed  to  them,  although  they  should  be  found  to  fall  within  the 
other ;  and  that  in  the  decisions  of  disputes  thereon,  preference  shall 
be  given  to  the  elder  or  prior  right,  whichever  of  the  said  states  the 
prior  right  shall  have  been  acquired  under,"  &c.  (3  Dall.  426 ;)  on 
which  the  Court  laid  down  these  principles :  The  terms  therein  of 
reserve  and  confirmation  ^<  of  the  rights  which  had  been  previously 
acquired  under  Virginia,  in  the  territory  thereby  relinquished  to 
Pennsylvania,  must,  from  the  nature  of  the  transaction,  be  expounded 
favourably  for, those  rights;  and  so  that  titles  substantially  good, 
should  not,  after  a  change  of  jurisdiction,  be  disputed  or  questioned 
for  formal  defects."  3  Dall.  456, 457.  The  case  of  Marlatt  vs.  Silk 
arose  under  the  same  compact;  in  which  the  Court  decided,  that  a 
right  recognised  by  Virginia  previous  to  the  date  of  the  compact, 
was  secured  and  confirmed  by  it,  (11  Peters,  21 ;)  and  that  questions 
arising  under  the  compact  were  not  to  be  decided  according  to  the 
adjudications  of  either  state,  but  were  <<  of  an  international  charac- 
ter."    Ibid.  22y  23. 

<<In  Robinson  vs.  Campbell,  the  Court  construed  the  compact 
between  Virginia  and  North  Carolina,  according  to  the  intention  of 
the  parties,  as  it  appeared  in  the  compact,  and  the  laws  passed  to 
carry  it  into  effect ;  and  in  Burton  vs.  Williams,  construed  the  same 
compact,  and  an  act  of  Congress  to  give  it  efiect,  by  the  events  which 
led  thereto,  and  the  motives  of  the  parties  to  the  compact,  which 
influenced  them  in  making  it,  and  gave  the  utmost  latitude  to  the 
act  of  Congress,  so  as  to  give  efiect  to  the  compact,  its  provisions 
and  objects."    3  Wheat.  218.  220.  533.  535. 

Handlin  vs.  Anthony  arose  on  the  cession  from  Virginia  to  the 
United  States,  as  to  the  boundary  on  the  Ohio.  The  Court  decided 
on  it,  as  it  was  intended  by  Virginia  when  she  made  the  cession ; 
what  Virginia  had  in  view  in  making  the  deed,  according  to  the 
great  object  intended  to  be  efiected ;  and  declared  that  those  princi- 
ples and  considerations  which  produced  the  boundary,  ought  to  pre- 
snrve  it     5  Wheat  377.  379.  383,  384. 

Green  vs.  Biddle  arose  on  the  compact  between  Virginia  and 
2m2 
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Kentucky,  the  seventh  article  of  which  stipulated  that  all  private 
rights  and  interests  of  lands  derived  from  the  laws  of  Virginia, 
<<  6hall  remain  valid  and  secure"  under  the  laws  of  Kentucky,  and 
"  shall  be  determined"  by  the  laws  then  existing  in  Virginia,  &c.  &c. 
The  Court  held,  that  such  rights  must  be  exclusively  determined  by 
the  law  of  Virginia,  and  that  their  security  and  validity  could  not 
be  impaired  by  a  law  of  Kentucky.  That  the  compact  intended  to 
preserve  all  private  rights  derived  from  Virginia,  as  valid  under  the 
laws  of  Kentucky  as  they  were  under  the  then  existing  laws  of 
Virginia,  so  as  to  preserve  the  beneficial  proprietary  interest  of  the 
rightful  owner  in  the  same  state  in  which  they  were  by  the  laws  of 
Virginia  at  the  time  of  the  separation;  and  to  use  all  existing  reme* 
dies  which  would  prevent  those  rights  from  being  impaired.  8  Wheat 
13.  16.  89,  90.  92. 

The  same  principles  were  reaffirmed  in  Hawkins  vs.  Barney,  on 
the  same  compact     5  Peters,  464,  465. 

In  New  Orleans  vs.  The  United  States,  before  noticed,  the  Court, 
in  giving  effect  to  the  treaty  of  1803,  decided  directly  in  contradic- 
tion to  several  acts  of  Congress,  which  were  unequivocal  in  their 
character,  asserting  the  right  of  the  United  States  to  the  land  in  con- 
troversy, and  granting  parts  thereof  in  fee,  notwithstanding  the  ad* 
mission  of  the  city  authorities  of  the  right  of  the  United  States, 
(10  Peters,  735;)  thus  practically  adopting  the  principles  laid  down 
in  New  Orleans  vs.  De  Armas,  in  9  Peters,  234 — 236 ;  and  deciding 
according  to  Spanish  law. 

In  Green  vs.  Biddle  it  was  held,  that  by  the  principles  of  general 
law,  independent  of  a  compact,  the  titles  to  real  estate  can  be  deter- 
mined only  by  the  laws  of  the  state  under  which  they  were  acquired. 
Every  government  has,  and  from  the  nature  of  sovereignty  must 
have,  the  exclusive  right  of  distribution  and  grants  of  the  public 
domain  within  its  boundaries,  until  it  yields  it  up  by  compact  or 
conquest.  The  validity  of  a  title  can  be  judged  of  by  no  other  rule 
than  those  laws  in  which  it  had  its  origin;  and  a  title,  good  by  those 
laws,  cannot  be  disregarded  but  by  a  departure  from  the  first  prin- 
ciples of  justice.  <<  If  the  article,  therefore,  meant  only  to  provide 
for  the  affirmation  of  that  which  is  the  universal  rule  in  the  Courts 
of  civilized  nations,  professing  to  be  governed  by  the  dictates  of 
law,"  it  was  a  mere  nullity.  8  Wheat  11, 12.  The  common  law 
was  a  part  of  the  law  of  Virginia ;  and  the  claimant  of  land  undei 
Virginia  had  a  right  to  appear  in  the  Courts  of  Kentucky  as  be 
might  in  a  Virginia  Court,  if  a  separation  had  not  taken  place ;  and 
to  demand  a  trial  of  his  right  by  the  same  principles  of  law  which 
would  have  governed  his  case  in  the  Courts  of  the  latter  state.  Ibid. 
74,  75.  83.     S.  P.  12  Peters,  484.     1  Peters,  542.  544. 

In  Robinson  vs.  Campbell,  the  Court  decided,  that  under  the  com- 
pact settling  the  boundary  between  Virginia  and  Tennessee,  made 
in  1802,  which  contained  a  clause  similar  to  that  in  the  treaty  of 
Ghent,  before  recited,  <<  that  all  claims  and  titles  to  land,  derived 
from  Virginia,  North  Carolina,  or  Tennessee,  which  have  fallen  into 
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the  respective  states,  shall  remain  as  secure  to  the  owners  thereof  as 
if  derived  from  the  government  within  whose  lines  they  have  fallen/ 
and  shall  not  be  prejudiced  or  affected  in  consequence  of  the  estab- 
lishment of  said  line."  It  gave  the  same  effect  and  validity  to  the 
titles  acquired  in  the  disputed  territory  as  they  had  or  would  have 
had  in  the  state  by  which  they  were  granted,  leaving  the  remedies 
to  enforce  such  rights  to  be  regulated  by  the  lex  fori.'  3  Wheat 
319,  320,  &c. 

By  the  terms  of  this  compact,  it  appears  that  they  are  directly 
the  opposite  to  the  compact  of  1820,  between  Tennessee  and  Ken- 
tucky, for  while  the  latter  was  an  unequivocal  admission  by  Ten- 
nessee of  the  original  right  of  Virginia  and  Kentucky,  it  not  only 
omitted  any  stipulation  in  favour  of  grants  by  Tennessee,  it  ad- 
mitted the  validity  of  grants  by  Virginia,  in  express  terms;  whereas, 
in  the  former,  there  was  a  stipulation  in  favour  of  the  grants  of 
Tennessee  which  gave  them  validity. 

These  two  compacts  are  as  distinctive  in  their  character  as  the 
two  treaties  of  1795  and  1819,  between  Spain  and  the  United 
States ;  and  this  marked  distinction,  when  carried  into  the  opinions 
of  the  Court,  in  Robinson  vs.  Campbell,  and  Poole  vs,  Fleeger,  on 
the  respective  compacts ;  the  cases  of  Harcourt  vs.  Gaillard,  and 
Henderson  vs.  Poindexter,  on  the  treaties  of  1783,  and  1795,  the 
cases  before  recited  on  the  treaties  of  1803,  1819,  and  the  several 
compacts  between  states,  will  be  found  to  be  clear  of  all  collision 
with  each  other,  and  most  conclusive  on  every  point  involved  in 
this  cause.  From  1781  to  this  time,  every  treaty  of  whatever  kind, 
every  compact  between  state  and  state,  states  and  the  United  States, 
articles  of  capitulation,  or  even  articles  of  agreement,  have  been 
held  to  effect  by  their  own  force,  every  stipulation  which  declares, 
that  a  thing  <^  shall  be"  done,  or  not  done ;  that  thenceforth  the 
thing  is  done,  every  thing  that  <^  shall  not"  be  done,  if  done  pre- 
viously, is  repealed  and  nullified. 

All  treaties,  compacts,  and  articles  of  agreement  in  the  nature  of 
treaties  to  which  the  United  States  are  parties,  have  ever  been  held 
to  be  the  supreme  law  of  the  land,  executing  themselves  by  their 
own  fiat,  having  the  same  effect  as  an  act  of  Congress,  and  of  equal 
force  with  the  Constitution ;  and  if  any  act  is  required  on  the  part 
of  the  United  States,  it  is  to  be  performed  by  the  executive,  and  not 
the  legislative  power,  as  declared  in  the  case  of  the  Peggy  in  1801 ; 
and  since  affirmed  with  the  exception  of  only  Foster  and  Elam. 
Whether  that  case,  standing  solitary  and  alone,  shall  stand  in  its 
glory  or  its  ruins,  a  judicial  monument,  or  a  warning  beacon,  is  not 
dependent  on  my  opinion ;  my  duty  is  performed  by  the  preceding 
review  of  the  law  of  this  case  in  all  its  various  branches,  which  has 
led  my  mind  to  a  conclusion  necessarily  resulting  from  the  esta- 
blished principles  of  constitutional,  national,  and  local  law. 

6.  In  ascertaining  what  are  judicial  principles  and  rules  of  deci- 
sion, in  testing  the  validity  of  titles,  emanating  from  the  Spanish 
authorities  in  the  disputed  territory  from  1804  till  1810,  under  the 
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treaty  of  1803  or  1819 ;  a  general  reference  to  the  cases  before  re* 
cited  will  show,  that  with  the  single  exception  of  a  question  of  dis- 
puted boundary,  every  other  question  affecting  title  has  been  uni- 
formly held  to  be  strictly  judicial.  In  Hunter  vs.  Martin,  the  Court 
established  the  general  principle,  that  when  a  case  arises  under  a 
treaty,  the  whole  title  of  the  parties  must  be  examined  and  decided 
by  the  Court,  as  well  on  the  construction  of  the  treaty  and  every 
matter  bearing  upon  it.  1  Wheat  352 — 360.  In  New  Orleans  vs. 
De  Armas,  it  was  decided,  that  under  the  Louisiana  treaty,  the  in- 
habitants had  a  right  to  have  their  titles  decided  by  the  same  tri- 
bunals which  decide  similar  rights  in  other  states.  9  Pet.  235 ;  and 
in  New  Orleans  vs.  The  United  States,  an  illustrious  instance  is 
found  of  the  action  of  the  Courts  of  the  United  States,  asserting 
the  supremacy  of  a  treaty,  in  protecting  private  property  against  a 
series  of  acts  of  Congress  for  nearly  thirty  years.  10  Peters, 
734.  736. 

When  the  true  construction  of  the  Florida  treaty  was  settled  in 
the  case  of  Arredondo,  the  Court  declared  as  a  consequence  thereof: 
*^  The  proprietors  could  bring  suits  to  recover  them,  (the  lands  em- 
braced in  the  grants  confirmed  by  the  treaty,)  and  any  question 
arising  would  be  purely  a  judicial  one.''    6  Peters,  741, 742. 

So  in  Percheman's  case,  <<  Without  it  (the  eighth  article)  the 
titles  of  individuals  would  remain  as  valid  under  the  new  govern- 
ment as  they  were  under  the  old ;  and  those  titles,  at  least  so  far  as 
they  were  consummate,  might  be  asserted  in  the  Courts  of  the 
United  States  independently  of  this  article."    7  Peters,  88. 

In  Delacroix  vs.  Chamberlain,  the  question  of  boundary  was  con 
sidered  to  be  political  in  its  character,  but  every  other  question  was 
treated  as  judicial.  12  Wheat.  600.  602.  So  boundary  was  held  in 
Foster  and  Elam,  2  Peters,  309,  to  be  political.  Yet  in  the  same 
case  the  Court  declared :  <<  Our  Constitution  declares  a  treaty  to  be 
the  law  of  the  land.  It  is,  consequently,  to  be  regarded  in  Courts 
of  justice,  as  equivalent  to  an  act  of  the  legislature,  whenever  it 
operates  of  itself  without  the  aid  of  any  legislative  provisions." 
Ibid.  314. 

I  presume  it  is  scarcely  necessary  to  inquire,  whether  the  con- 
struction of  an  act  of  Congress  presents  a  judicial  or  political  ques- 
tion. 

In  Strother  vs.  Lucas,  the  Court  say,  <<  Treaties  are  the  law  of  the 
land,  and  a  rule  of  decision  in  all  Courts,  their  stipulations  are  bind- 
ing on  the  United  States;  in  that  of  1819,  there  is  a  present  con- 
firmation of  all  grants  made  before  January  1818,  with  the  excep- 
tion of  only  three  which  had  been  previously  made,  and  were  ex- 
pressly omitted."     12  Peters,  439. 

In  Massachusetts  vs.  Rhode  Island,  it  was  held,  that  ^<  the  con- 
struction of  compacts  between  states,"  was  a  judicial  question,  and 
was  so  considered  by  this  Court,  in  Sims  vs.  Irvine,  Marlatt  vs. 
Silk,  and  Burton  vs.  Williams."  12  Peters,  725.  And  after  a 
review  of  Foster  and  Elam,  Arredondo^  and  Percheman,  it  is  said,. 
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I  <<  That  no  act  of  the  political  department  remained  to  be  done ;  that 

it  (the  treaty  of  1819)  was  an  executed  treaty,  the  law  of  the  land, 
and  a  rule  for  the  Court.  In  the  numerous  cases  which  have  arisen 
since,  the  treaty  has  been  taken  to  be  an  executed  one,  a  rule  of  title 
and  property,  and  all  questions  arising  under  it  to  be  judicial." 
Ibid.  747. 

The  opinion  of  the  Chief  Justice  in  this  case,  is  full  to  the  point 
now  considered.  <<  I  do  not  doubt  the  power  of  this  Court  to  hear 
and  determine  a  controversy  between  states,  or  between  individuals, 
in  relation  to  the  boundaries  of  the  states,  when  the  suit  is  brought 
to  try  a  right  of  property  in  the  soU,  or  any  other  right  which  is 

_  properly  the  subject  of  judicial  cognisance  and  decision,  and  which 

depends  on  the  true  boundary  line."    Ibid.  752. 

But  I  do  not  rest  this  point  on  judicial  authority,  a  higher  power 
confers  inviolable  sanctity  on  the  right  of  the  inhabitants,  and  pro- 

'  prietors  of  land  in  the  disputed  territory,  which  this  Court  will  never 

question.    The  ordinance  of  1787  is  declared  to  be  a  compact  be- 

^  tween  the  original  states  and  the  people  and  states  in  the  said  ter- 

'  ritory,  and  <<  shall  forever  remain  inviolable,  unless  by  common  con- 

'  sent."     1  Laws  of  the  United  States,  478.     3  Story,  2076. 

^  <^  The  inhabitants  of  the  said  territory  shall  always  be  entitled 

to  the  benefits  of,"  &c. ;  <<  and  of  judicial  proceedings,  according  to 
the  course  of  the  common  law."    Ibid.  479. 

"  No  man  shall  be  deprived  of  his  liberty  or  property,  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land ;"  and  if  the  public 
emergency  requires  any  person's  property  to  be  taken,  full  compen* 
Sation  shall  be  made  for  the  same.    Ibid. 

The  sixth  article  of  the  Constitution  declares,  that  ^'all  debts  con- 
tracted, and  all  engagements  entered  into,  before  the  adoption  of  this 
constitution,  shall  be  as  valid  against  the  United  States  under  this 
Constitution  as  under  the  confederation." 

Thus  this  ordinance,  the  most  solemn  of  all  engagements,  has 
become  a  part  of  the  Constitution,  and  is  valid  to  protect  and  forever 
secure  the  rights  of  property  and  judicial  proceedings  to  the  inhabit- 
ants of  every  territory  to  which  it  applies. 

By  the  acts  of  Congress  of  1798  and  1800,  the  ordinance  of  1787 
was  applied  to  the  territory  of  Mississippi,  (1  Story,  494.  778;)  in 
1805,  to  the  territory  of  Orleans,  (2  Story,  963;)  embracing  the  whole 
of  the  disputed  territory. 

This  ordinance,  then,  is  in  itself  a  panoply  broad  enough  to  cover 
every  right  in  controversy  in  this  case,  and  impenetrable  to  any 
assault  which  can  be  made  upon  them  by  any  subordinate  power. 
When  this  most  solemn  and  mutual  compact,  this  engagement  of 
the  old  Congress,  embodied  in  the  Constitution  itself,  shall  be  finally 
held  to  be  dependent  on  an  act  of  the  new  Congress  to  give  it  effi- 
ciency, there  can  be  no  security  for  property.  It  must  be  remem- 
bered, too,  that  in  this  compact  the  new  states  are  placed  under  con- 
comitant obligations  to  the  United  States,  to  purchasers  from  them, 
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to  non-resident  proprietors  of  lands,  and  the  citizens  of  the  United 
States,  which  are  worthy  of  consideration. 

<<The  legislatures  of  those  districts  or  new  states,  shall  never  inter 
fere  with  the  primary  disposal  of  the  soil  by  the  United  States,  in 
Congress  assembled,  nor  with  any  regulations  Congress  may  find 
necessary  for  securing  the  title  in  such  soil  to  the  bona  fide  pur- 
chasers. No  tax  shall  be  imposed  on  lands,  the  property  of  the 
United  States;  and  in  no  case  shall  non-resident  proprietors  be 
taxed  higher  than  those  residents.  The  navigable  waters  leading 
into  the  Mississippi  and  St  Lawrence,  and  the  carrying  places  be- 
tween the  same,  shall  be  common  highways,  and  forever  free  as 
well  to  the  inhabitants  of  the  said  territory  as  to  the  citizens  of  the 
United  States,  &c.,  or  those  of  any  other  states  that  may  be  admitted 
into  the  confederacy,  without  any  tax,  impost,  or  duty  therefor.'' 
1  Laws,  479, 480. 

Congress  cannot  expect  that  this  compact  will  be  held  sacred  by 
the  new  states,  if  the  reciprocal  engagements  of  the  United  States 
cease  to  be  faithfully  performed ;  and  it  may  be  found  that  the  pro- 
tection and  maintenance  of  the  rights  of  private  property  in  the  dis- 
puted territory,  may  conduce  more  to  the  honour  and  interest  of  the 
United  States  than  a  contrary  course,  which,  in  my  opinion,  will 
cause  '<  injury  to  their  fame  and  hazard  to  their  power." 

Other  considerations  arise  on  a  review  of  the  state  of  things  pre- 
ceding the  treaty  of  1819,  and  during  the  military  occupation  of  this 
territory  by  the  United  States,  which  deeply  concern  them  in  their 
foreign  relations. 

In  18 — ,  the  minister  of  Great  Britain,  in  behalf  of  her  ally,  called 
upon  this  government  to  explain  the  reason  why  the  United  States 
had  incorporated  the  territory  west  of  the  Perdido  into  the  Union, 
after  it  had  been  declared  in  the  President's  proclamation  that  it 
was  still  held  by  the  United  States  as  <^a  subject  of  fair,  friendly  ne- 
gotiation and  adjustment,  (3  State  Papers,  For.  AS.  400,) — a  question 
of  sufficient  difficulty  to  answer,  when  applied  to  the  proclamation 
alone.  But  this  difficulty  would  have  become  the  greater,  had  the 
confidential  message  of  the  President,  and  the  consequent  and  simul- 
taneous secret  resolution  and  acts  of  1811  and  1813  then  been  pub- 
licly disclosed ;  whereby  the  law-making,  war-making  power  of 
the  United  States,  in  authorizing  the  forcible  occupation  of  the  terri- 
tory, by  an  act  of  war,  had  solemnly  renewed  the  pledges  of  the  Pre- 
sident, as  well  in  relation  to  the  territorial  rights  of  Spain,  as  the 
private  property  of  her  grantees. 

And  if,  when  this  fair  and  friendly  negotiation  and  adjustment 
was  finally  closed  by  the  ratification  of  the  treaty  in  1821,  the  United 
States  had  announced  to  Spain  that  it  did  not  relate  to  the  territory 
west  of  the  Perdido;  that  it  belonged  to  them  by  the  treaty  of  1803, 
and  was  held  solely  in  virtue  thereof;  that  any  cession  by  the  treaty 
of  1819  was  disclaimed,  and  that  the  United  States  disavowed  any 
obligation  to  confirm  any  grants  of  land  made  by  Spain  after  1800; 
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that  they  remained  null  and  void  under  the  act  of  1804,  notwith- 
standing the  treaty,  till  Congress  should  please  to  give  them  validity; 
that  the  pledges  given  by  the  three  departments  of  the  government 
did  not  apply  to  that  territory  or  its  private  proprietors ;  that  the 
ordinance  of  1789,  the  Constitution  of  the  United  States,  the  treaty 
of  1803,  or  the  Constitution  of  the  states  to  which  it  was  annexed, 
still  left  private  property  dependent  on  the  mere  will  of  Congress. 
Such  declarations  would  have  been  met  with  a  new  remonstrance, 
which  might  have  made  the  United  States  desirous  that  its  highest 
judicial  tribunal  should  give  to  the  treaty  such  a  construction  as 
would  better  comport  with  the  law  of  nations,  the  &ith  of  treaties, 
the  injunctions  of  the  Constitution,  and  those  principles  which  had 
been  the  standard  rules  of  federal  jurisprudence  under  the  confede- 
ration, and  thence  to  the  present  time. 

Whatever  the  acquisition  of  the  Floridas  may  have  cost,  in  dollars 
or  acres,  it  was,  as  this  Court  justly  remarked,  in  3  Peters,  463,  richly 
repaid  by  its  beneficial  consequences,  <<in  addition  to  vacant  lands," 
of  which  the  United  States  already  possessed  some  hundreds  of 
millions  of  acres.  Nothing  can  tend  so  much  to  their  interest,  to 
preserve  their  high  position  at  home  and  abroad,  as  for  the  United 
States  to  consider  this  treaty  to  have  consummated  all  the  great 
objects  which  it  was  intended  to  e£fect;  to  extinguish  the  claim  of 
Spain  by  accepting  the  cession  of  the  territory,  charged  with  all  the 
titles  ceded  or  recognised  under  Spain,  and  in  all  respects  redeeming 
to  their  full  measure  every  previous  pledge  given  by  any  department 
of  its  government:  whereby,  in  the  words  of  the  first  article,  << there 
shall  be  a  firm  and  inviolable  peace,  and  sincere  friendship,  between 
the  United  States  and  their  citizens  and  his  Catholic  Majesty,  his 
successors  and  subjects,  without  exception  of  persons  and  places ;'' 
and  in  the  preamble  to  the  ninth — ^^  with  the  object  of  putting  an 
end  to  all  the  differences  which  have  existed  between  them,  and  of 
confirming  the  good  understanding  which  they  wish  to  be  forever 
maintained  between  them,"  &c. 

Such  is  the  eflfect  of  a  Treaty  of  Amity,  Settlement,  and  Limits, 
by  the  universally  received  principles  of  the  law  of  nations;  such, 
too,  is  the  effect  of  this  treaty,  according  to  the  most  solemn  and 
often  repeated  adjudications  of  this  Court;  and  such  would  be  its 
effects,  if  it  had  been  only  an  ordinary  treaty  of  cession,  or  compact 
of  boundary,  with  similar  stipulations  for  the  protection  of  private 
property.  * 

It  requires  the  application  of  no  new  principle,  or  the  liberal 
expansion  of  old  ones,  to  take  this  treaty  to  so  operate,  that  all 
land  which  by  the  lawfully  recognised  authorities  of  Spain  in  the 
province  had  been  severed  from  the  royal  domain,  before  January, 
1818,  was  excepted  from  the  cession  to  the  United  States  by  the 
second  and  third  articles,  and  that  all  grants,  &c.  remain  and  stand, 
under  the  eighth  article,  ratified  and  confirmed,  as  valid  to  the  same 
extent  as  they  would  have  been  if  the  territory  had  remained  under 
the  dominion  of  Spain. 
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The  ground  in  contfoversy  was  so  severed  in  1809,  by  a  grant  or 
concession,  which,  though  it  may  not  amount  to  a  complete  legal 
title,  yet  the  United  States  ^<  were  bound  in  good  faith  by  the  terms 
of  the  treaty ,''  to  confirm  such  concessions,  and  has  admitted  its 
obligation  to  confirm  such  as  had  ''been  fairly  made,  as  was  declared 
in  the  first  case  which  arose  under  the  treaty,  under  a  concession  for 
land  in  the  disputed  territory,  (12  Wheat.  601 ;)  which  principle  was  i 
followed  in  every  subsequent  case  till  1838,  save  one;  and  was  fully  * 
recognised  in  Eingsley's  case  in  the  clearest  terms:  ''  It  is  admitted, 
that  in  the  construction  of  this  article  (the  eighth)  of  the  treaty,  the 
United  States  succeeds  to  all  the  equitable  obligations  which  we  are 
to  suppose  would  have  influenced  bis  Catholic  Majesty  to  secure 
his  subjects  their  property,  and  which  would  have  been  applied 
by  him  in  the  construction  of  a  conditional  grant  to  make  it  abso- 
lute."   12  Peters,  484. 

These  cases  alone  are  full  and  decisive  authority  to  rule  the  pre« 
sent,  and  when  taken  in  connection  with  all  previous  decisions,  on 
treaties  and  compacts  of  every  description,  between  the  United 
States  and  foreign  nations,  or  with  the  states  of  this  Union,  or  be- 
tween state  and  state,  maJdng  cessions  of  territory,  or  adjusting 
contested  boundaries,  from  1781  to  1838,  their  result,  when  brought 
to  bear  on  ibe  treaty  of  1819,  and  the  plaintiff's  title  is  decisive. 

It  has  been  seen  that  Foster  and  Elam  is  a  solitary  exception  from 
the  uniform  course  of  adjudication  for  fifty-seven  years;  that  the 
turning  point  of  that  case  has  been,  and  is  yet  admitted  to  remain 
and  stand  overruled,  (12  Peters,  519 ;)  and  that  it  can  be  no  autho- 
rity against  the  plaintiffs,  unless  by  restoring  the  overruled  construc- 
tion of  the  eighth  article  connected  with  the  ratification,  but  is  con- 
clusive in  its  &vour,  when  the  settled  and  true  construction  is  infused 
into  that  case  and  the  opinion  of  the  Court 

It  has  also  been  seen,  that  the  bearing  of  the  decision  in  Poole  w. 
Fleeger,  on  the  treaty  of  1819,  has  been  entirely  misapprehended, 
by  overlooking  the  obvious  and  settled  distinction  between  treaties 
and  compacts  of  cession  or  boundary,  which  admit  the  original  right 
of  the  nation  or  state  to  territory,  which  had  before  been  posseted 
by  another,  without  any  stipulation  for  the  protection  of  private  pro- 
perty ;  and  those  treaties  or  compacts  which  contain  no  such  admis- 
sion, and  do  contain  such  stipulations.  That  distinction  cannot 
be  more  strongly  marked  than  will  be  found  on  a  comparison  of 
the  compact  of  1820,  between  Kentucky  and  Tennessee,  and  the 
treaty  of  1819 ;  and  when  it  is  carried  into  all  the  cases  which  have 
ever  been  before  this  Court,  it  will  be  most  manifest  that  their  deci- 
sions have  been  uniformly  influenced  and  governed  by  it,  except  in 
the  one  case  of  Garcia  va,  Lee,  which  admits  the  application  of  the 
treaty  to  Uie  disputed  territory. 

If  the  plaintiffs'  case  stood  alone  on  this  treaty,  and  it  continues 
to  be  held  to  execute  its  own  stipulations,  without  the  aid  of  a  law^ 
it  overthrows  all  intervening  obstacles  to  the  confirmation  of  the 
grant;  though  the  land  was  within  the  established  boundary  of 
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Louisiana,  even  admitting  that  up  to  1821  it  had  remained  annulled, 
under  the  act  of  1804,  or  any  other  subsequent  law.  By  the  con- 
struction now  given  to  that  act,  it  has  no  bearing  on  this  case,  but 
independent  of  this  construction,  and  the  conclusive  reasons  assigned 
by  the  Court,  other  considerations  deprive  it  of  all  effect;  for  every 
subsequent  act  of  Congress,  which  protects  private  property,  pro 
tanto  repeals  it ;  so  does  every  other  act  which  places  the  territory, 
its  inhabitants  and  proprietors,  under  the  government  of  the  Con- 
stitution of  the  United  States,  or  the  states  which  embrace  it ;  and 
from  whatever  source  the  rights  of  property  arise,  they  are  as  sacred 
under  the  judicial  wing  of  the  Union  or  the  state  as  those  of  its 
other  citizens. 

In  addition  to  this  protection,  the  law  of  nations,  without  any 
treaty,  stipulation,  or  constitutional  provision,  makes  private  property 
inviolable  in  the  cession,  relinquishment,  conquest,  or  military  occu- 
pation of  the  territory,  by  some  of  which  means  the  United  States 
acquired  it,  and  it  matters  not  by  which ;  the  laws,  usages,  and  cus- 
toms ^f  Spain  and  the  province,  remained  in  force  as  the  only  rules 
of  title  and  property,  the  only  test  of  the  vaHdity  of  grants. 

In  putting  themselves  in  the  place  of  Spain,  whether  by  her  con- 
sent or  force,  the  United  States  took  on  themselves  all  the  obliga- 
tions imposed  by  their  position,  and  the  state  of  the  disputed  terri- 
tory under  the  treaty  of  1803  and  subsequent  laws,  and  anew 
recognised  those  obligations  by  the  President's  proclamation,  and 
the  acts  of  1811  and  1813;  the  stipulations  of  the  treaty  were  only 
an  affirmance  and  renewal  of  theseobligations,  in  themore  solemn  form 
of  a  national  compact  most  solemnly  ratified ;  but  which  bound  the 
United  States  to  nothing  to  which  they  were  not  previously  bound, 
by  every  guarantee  which  a  government  could  give  to  its  citizens. 

For  these  reasons,  I  am  clearly  of  opinion,  that  without  the  acts 
of  1824  or  1836,  the  plaintifis'  title  was  as  valid  as  with  their  aid ; 
those  laws  only  fulfil  previous  pledges,  and  I  am  unwilling  to  put 
my  opinion  on  any  grounds  which  may  impair  their  effect,  or  which 
leave  it  open  to  the  inference,  that  a  right  of  property  under  this, 
or  any  other  grant  of  land  west  of  the  Perdido,  requires  for  its  con- 
firmation an  act  which  the  United  States  may  do  or  not  do,  at  their 
pleasure ;  or  that  any  proprietor,  who  claims  by  virtue  of  such 
grant,  has  not  the  same  constitutional  rights  to  judicial  proceedings 
as  any  other  citizen  of  the  United  States. 

With  these  settled  convictions,  arising  from  a  full  and  often  re- 
newed consideration  of  tne  course  of  the  executive,  legislative,  and 
judicial  departments  of  this  government;  I  must  adhere  to  the  opi 
nion  thus  expressed,  till  its  errors  have  been  made  to  appear,  by  a 
more  correct  exposition  of  the  law  of  nations,  the  obligations  of 
treaties,  and  the  decisions  of  this  Court.  I  look  in  vain  to  the  opi- 
nion in  Foster  and  Elam,  for  light  on  these  subjects,  there  is  a  pro- 
found silence  as  to  the  law  of  nations,  or  former  adjudications ;  the 
same  silence  is  observed  in  Garcia  vs.  Lee,  which  rests  exclusively 
on  Foster  and  Elam,  and  Poole  t>s.  Fleeger,  unless  it  was  intended 
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to  invoke  the  principles  of  ArredoDdo  and  Percheman,  in  support 
of  the  judgment  then  given,  which  were  the  only  other  cases  refer 
red  to  in  the  opinion,  and  so  far  from  supporting  it,  are  in  the  most 
direct  hostility  to  it. 

The  opinion  in  Arredondo  was  delivered  after  the  appeal  by  the 
Spanish  minister  from  the  decision  in  Foster  and  Elam ;  the  opinion 
in  Percheman  was  an  answer  to  the  appeal  by  the  Secretary  of 
State,  from  some  misapprehensions  of  the  opinion  in  Arredondo. 
This  double  appeal  was  most  fully  met  by  the  opinion  in  Perche- 
man, in  language  which  vindicated  the  honour  and  interest  of  the 
United  States,  and  left  this  Court  no  longer  exposed  to  the  imputa- 
tion of  being  the  only  department  of  the  government  which  presented 
any  obstacle  to  the  execution  of  the  treaty  as  mutually  understood. 

To  these  opinions  I  must  adhere,  till  their  principles  have  been 
most  deliberately  reconsidered,  and  their  fallacy  exposed;  if  the  laws 
of  nations,  as  there  declared,  are  not  correctly  stated,  there  must  be 
some  future  adjudication  by  this  Court,  defining  them  with  more 
accuracy,  illustrating  them  with  more  truth,  and  more  correctly  ap- 
plying their  principles  to  the  treaties  of  1803  and  1819. 

Mr.  Justice  Barboub,  dissenting. 

I  dissent  from  the  opinion  just  delivered  in  this  case;  and  will  very 
biiefly  state  the  reasons.  It  is  a  writ  of  error  to  the  Supreme  Court 
of  Alabama,  afhrming  the  judgment  of  the  Circuit  Court  of  Bald- 
win county  of  that  state,  in  favour  of  the  defendant  in  error. 

The  error  alleged  is,  that  the  Circuit  Court,  whose  judgment  was 
affirmed  by  the  Supreme  Court,  misconstrued  the  act  of  Congress, 
entitled  ^  an  act  granting  certain  lots  of  ground  to  the  corporation 
of  the  city  of  Mobile,  and  to  certain  individuals  of  said  city,'* 
passed  the  26th  May,  1824 ;  in  the  charge  which  it  gave  to  the  jury, 
at  the  trial,  as  stated  in  the  bill  of  exceptions  in  the  record. 

Before  I  state  the  charge,  it  will  be  necessary  with  a  view  to  un* 
derstand  its  bearing,  to  state  the  material  facts  appearing  in  the  bill 
of  exceptions  to  have  been  proven,  and  upon  which  the  charge 
was  founded. 

Pollard's  heirs,  at  the  trial,  to  maintain  the  issue  on  their  part, 
gave  in  evidence  a  concession  for  the  lot  in  question  from  the 
Spanish  authorities,  dated  12th  of  December,  1809,  but  which  had 
been  reported  against,  and  rejected  by  the  commissioners  of  the 
United  States,  appointed  to  investigate  and  report  upon  such  claims ; 
because  of  the  want  of  improvement  and  occupancy.  They  then 
gave  in  evidence  a  patent  dated  14th  of  March,  1837,  issued  by 
virtue  of  an  act  of  Congress,  passed  the  2d  July,  1836,  entitled  an 
act  for  the  relief  of  William  Pollard's  heirs;  the  patent  embraced  the 
lot  in  question. 

The  defendant  then  gave  in  evidence,  a  Spanish  grant,  dated  the 
9th  of  June,  1802,  to  John  Forbes  and  Company,  for  a  lot  of  ground, 
eighty  feet  front,  on  Royal  street,  with  a  depth  of  three  hundred 
and  four  feet  to  the  east,  and  bounded  on  the  south  by  Government 
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ii  Street;  which  grant  was  recognised  and  confirmed  by  an  act  of 

B  Congress. 

I  It  was  proven  that  the  lot  in  question  is  east  of  Water  street,  and 

immediately  in  front  of  the  lot  conveyed  by  the  above-mentioned 
£  ^  grant,  to  John  Forbes  and  Company,  and  only  separated  from  it  by 

i:  Water  street.    It  was  proven,  that  previously  to  the  year  18 1 9,  and 

B  until  filled  up,  as  hereafter  stated,  the  lot  in  question  was,  at  or- 

j  dinary  high  tide,  covered  with  water,  and  mainly  so,  at  all  stage? 

of  the  water ;  that  the  ordinary  high  water  flowed  from  the  east  to 


g  about  the  middle  of  what  is  now  Water  street,  between  the  lot  in 

^i  question,  and  that  embraced  in  the  grant  to  John  Forbes  and  Com- 

.  pany.    John  Forbes  and  Company  had  been  in  possession  of  the 

g  lot  contained  in  their  grant,  since  the  year  1802  ;  and  it  was  known 

f  under  the  Spanish  government  as  a  water  lot ;  no  lots  at  that  time 

existing  between  it  and  the  water. 

In  the  year  1823,  no  one  being  in  possession,  and  the  lot  in  ques- 
tion being  under  water,  a  certain  Curtis  Lewis,  without  any  title  or 
claim,  took  possession  of  it,  and  filled  it  up  east  of  Water  street, 
filling  up  north  of  Government  street,  and  at  the  corner  of  same 
and  Water  street;  that  Lewis  remained  a  few  months  in  possession, 
when  he  was  ousted  by  one  of  the  firm  of  John  Forbes  and  Com- 
pany, who  erected  a  smith's  shop  thereon,  and  they  were  then  turned 
out  by  said  Lewis,  by  legal  process,  who  then  retained  possession 
until  he  conveyed  it.  When  Lewis  took  possession.  Water  street 
at  that  place  could  be  passed  by  carts,  and  was  common. 

The  defendant  connected  himself,  in  title,  to  the  lot  in  question, 
by  means  of  conveyances,  with  John  Forbes  and  Company,  with 
Curtis  Lewis,  and  the  mayor  and  aldermen  of  Mobile.  It  was  ad- 
mitted that  the  lot  in  question  lies  between  Church  street,  and  North 
Boundary  street. 

On  this  state  of  facts,  the  Court  charged  the  jury,  that  if  the  lot 
conveyed  as  above  to  John  Forbes  and  Company,  by  the  deed 
aforesaid,  was  known  as  a  water  lot  under  the  Spanish  govern- 
ment; and  if  the  lot  in  question  had  been  improved  at  and  previous 
to  the  26th  of  May,  1824,  and  was  east  of  Water  street  and  imme- 
diately in  front  of  the  lot  so  conveyed  to  John  Forbes  &  Company ; 
then  the  lot  in  question,  passed  by  the  act  of  Congress  of  26th  May, 
1824,  to  those  at  that  time  owning  and  occupying,  so  as  above  con- 
veyed to  John  Forbes  and  Company;  and  that  it  was  immaterial 
who  made  the  improvements  on  the  lot  on  the  east  side  of  Water 
street,  being  the  one  in  question :  that  by  the  aforesaid  act  of  Con- 
gress, the  proprietor  of  the  lot  on  the  west  side  of  Water  street, 
known  as  above,  that  is,  as  a  water  lot,  under  the  Spanish  govern- 
ment, was  entitled  to  the  lot  on  the  east  side  of  it. 

Whether  this  charge  was  correct  or  not,  depends  upon  the  con- 
struction of  the  act  o{  1824:  and  I  now  proceed  to  show,  that  it  is, 
as  I  think,  precisely  in  accordance  with  the  true  construction  of  that 
act,  nay,  that  it  is  almost  the  very  echo  of  it.  The  second  section 
provides,  ^^  that  all  the  right  and  claim  of  the  United  States  to  so 
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many  of  the  lots  of  ground  east  of  Water  street,  and  between 
Church  street  and  North  Boundary  street,  now  known  as  water 
lots,  as  are  situated  between  the  channel  of  the  river,  and  the  front 
of  the  lots  known  under  the  Spanish  government  as  water  lots,  in 
the  said  city  of  Mobile,  whereon  improvements  have  been  made, 
be,  and  the  same  are  hereby  vested  in  the  several  proprietors  and 
occupants  of  each  of  the  lots,  heretofore  fronting  on  the  river  Mo- 
bile, except,''  &c.  I  will  at  present  pause  here,  and  examine  the 
meaning  of  this  section,  independently  of  the  exception;  I  wiL 
afterwards  examine  the  operation  of  that.  Now  the  questions  are, 
who  were  the  grantees,  and  what  the  things  granted  by  this  section? 
And  first,  who  were  the  grantees  ?  They  were  the  proprietors  and 
occupants  of  the  lots,  heretofore  fronting  on  the  river  Mobile.  It 
appears  from  the  record,  that  the  lots  on  the  western  side  of  Water 
street,  were  the  lots  heretofore  fronting  on  the  river  Mobile,  and 
that  these  were  known  under  the  Spanish  government  as  water  lots. 

There  were  no  lots  at  that  time  existing  between  them  and  the 
water.  The  grantees,  then  contemplated  by  the  act  of  Congress, 
were  those  persons  who  owned  lots  known  as  water  lots  under  the 
Spanish  government;  because  those  were  they  which  heretofore 
fronted  on  the  river  Mobile :  and  the  record,  as  I  have  said,  fixes 
their  locality  on  the  western  side  of  Water  street 

Next  let  us  inquire,  what  were  the  things  granted  ?  These  were 
the  lots  east  of  Water  street,  and  between  Church  and  North  Bound- 
ary street,  now  known  as  water  lots,  and  situated  between  the 
channel  of  the  river  and  the  front  of  the  lots,  known  under  the 
Spanish  government  as  water  lots,  whereon  improvements  have 
been  made. 

It  appears  that  the  lot  in  question  answers  this  description,  as  to 
locality  in  every  particular;  that  improvements  had  been  made 
upon  it,  and  that  it  was  in  front  of  the  lot  owned  by  John  Forbes 
and  Company,  which  lay  on  the  western  side  of  Water  street,  and 
which  originally  fronted  on  Mobile  river,  reaching  to  it ;  and  was 
known  under  the  Spanish  government  as  a  water  lot  If  we  now 
apply  the  charge  of  the  Court  to  this  state  of  facts,  we  shall  see 
that  it  accords  with  the  language  of  the  law,  with  extraordinary 
precision.  The  jury  were  told,  hypothetically,  that  if  the  lot  con- 
veyed to  John  Forbes  and  Company  was  known  as  a  water  lot, 
under  the  Spanish  government,  which  hypothesis  is  proven  to  be  a 
fact  by  the  record ;  and  if  the  lot  in  question  had  been  improved, 
previously  to  the  26th  of  May,  1824,  and  this  fact  also  clearly 
appears  from  the  record ;  and  was  east  of  Water  street,  and  imme- 
diately in  front  of  the  lot  of  John  Forbes  and  Company,  and  this 
fact,  too,  as  clearly  appears  from  the  record ;  then,  that  the  lot  in 
question  passed  by  the  act  of  Congress  of  May  1824,  to  those  at 
that  time  owning  and  occupying  the  lot  conveyed  to  John  Forbes 
and  Company. 

I  repeat,  that  this  charge  so  fully  accords  with  the  law,  that  it 
may  almost  be  said  to  be  an  echo  of  its  language.    I  have  said  that 
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r  all  the  facts  which  were  put  hypothetically  to  the  jury,  were  proven 

!'  by  the  record ;  but  it  was  not  at  all  necessary  that  this  should  have 

i  been  done.    When  we  are  examining  the  correctness  of  a  charge 

;:  given  to  a  jury,  that  if  a  given  state  of  facts  existed,  a  particular 

i:  *egal  result  would  follow,  we  must  assume  the  existence  of  the 

s  facts ;  because  the  charge  only  instructs  the  jury  that  such  is  the 

r^  law,  if  the  facts  exist,  of  which  they  are  to  judge ;  and  if  the  facts 

s  do  not  exist,  then  the  charge,  by  its  very  terms,  does  not  apply. 

But  the  Court  told  the  jury,  that  it  was  immaterial  by  whom  the 
E  improvements  were  made.    I  cannot  doubt  the  correctness  of  this 

£  part  of  the  charge :  in  this,  too,  the  Court  echoed  the  very  Ian- 

c  guage  of  the  act  of  Congress,  *^  whereon  improvements  have  been 

5  made.''    Now,  as  the  law  itself  does  not  say  by  whom  the  im- 

provements have  been  made,  but  only  that  they  must  have  been 
made ;  if  the  Court  had  said,  that  they  must  have  been  made  by 
any  particular  person,  they  would  have  put  another  condition  into 
the  law,  and  have  required  what  it  did  not  require.  It  is  said, 
however,  that  the  law  could  not  have  contemplated  giving  to  one 
man  the  benefit  of  improvements  made  by  another.  If  such  could 
even  be  supposed  to  be  the  proper  construction,  the  facts  in  the 
record,  would  meet  it ;  because  it  appears,  that  Forbes  and  Com- 
pany did  make  an  improvement  on  the  lot  in  question,  as  also  did 
Curtis  Lewis,  under  whom  the  defendant  claims.  But  the  law,  to 
my  mind,  clearly  does  not  contemplate  giving  the  new  water  lot  to 
a  person,  because  he  made  improvements  on  it ;  if  it  had  so  in- 
tended, it  would  have  been  so  said :  but  its  purpose  and  its  plain 
language  is,  that  where  the  new  water  lot.is  improved,  it  shall  pass 
to  the  owner  of  the  old  water  lot  The  policy  of  this  is  obvious. 
The  old  water  lot  originally  went  to  the  water ;  the  new  water  lot 
did  not  then  exist,  having  since  come  into  existence ;  the  purpose  of 
the  statute  was  to  place  the  owner  of  the  old  water  lot  in  his  ori- 
ginal position,  that  of  still  going  to  the  water,  which  would  be 
effected  by  giving  him  the  new  water  lot,  without  inquiring  by 
whom  it  was  improved. 

But  it  is  supposed  that  the  claim  of  Pollard's  heirs  comes  within 
the  benefit  of  the  exception,  in  this  section,  which,  so  far  as  it  re- 
spects this  case,  is  in  these  words,  <^  Except  where  the  Spanish 
government  has  made  a  new  grant  or  order  of  survey  for  the  same, 
during  the  time  at  which  they  had  the  power  to  grant  the  same ; 
in  which  case,  the  right  and  claim  of  the  United  States,  shall  be, 
and  is  hereby,  vested  in  the  person  to  whom  such  grant  or  order 
of  survey  was  made,  or  in  his  legal  representatives." 

It  will  be  observed,  that  this  exception  only  extends  to  such 
grants  or  orders  of  survey,  as  were  made  by  the  Spanish  goyern- 
ment  when  they  had  power  to  make  the  same.  The  grant  from 
the  Spanish  government  to  Pollard,  which  is  supposed  to  be  within 
the  benefit  of  this  exception,  bears  date  in  1809;  if  at  that  time 
the  Spanish  government  had  not  power  to  make  the  grant,  then  the 
exception,  by  its  very  terms,  does  not  embrace  Uie  case. 
2n2  54 
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Now  this  Court  solemnly  decided  in  Foster  anu  Elam  ns  Neilson, 
2  Peters,  254,  and  again  in  Garcia  vs.  Lee,  12  Peters,  511,  that  ir 
1809,  the  date  of  Pollard's  grant,  the  Spanish  government  had  not 
the  power  to  make  grants  in  the  territory  of  which  the  lot  in  ques- 
tion was  a  part ;  and  that  all  such  as  were  made  after  the  treaty  of 
St.  Ildefonso  were  void. 

Consistently  with  these  decisions,  T  think,  that  at  the  date  of  Pol 
lard's  grant,  the  Spanish  government  had  not  the  power  to  make  it ; 
and  it  follows,  that  it  is  not  within  the  benefit  of  the  exception. 

Some  reliance  seemed  to  be  placed  upon  the  proviso  to  this  section, 
which  is  in  these  words :  <<  Provided,  that  nothing  in  this  act  con 
tained,  shall  be  construed  to  affect  the  claim  or  claims,  if  any  such 
there  be,  of  any  individual  or  individuals,  or  of  any  body  politic  or  cor- 
porate." Now,  it  is  too  clear  for  argument,  that  this  proviso  cannot 
aid  the  claim  of  Pollard's  heirs,  upon  the  assumption  that  they  claim 
under  the  exception ;  because  the  object  of  the  proviso  is  to  guard  any 
possible  claim  of  others  against  being  affected  by  the  grant  of  Con- 
gress ;  either  in  the  enacting  part  of  the  cession,  or  in  the  exception. 
I  have  not  thought  it  necessary  to  bring  the  first  section  of  the  act 
into  the  argument,  because  that  only  gives  to  the  city  of  Mobile  the 
right  and  claim  of  the  United  States  to  such  lots  as  were  not  con- 
firmed to  individuals,  by  that  or  any  former  act;  and  as  the 
second  section  does  confirm  the  claims  to  this  lot,  either,  as  I  think, 
to  the  proprietor  of  the  old  water  lot,  in  front  of  which  it  lies ;  or» 
as  is  argued,  to  Pollard's  heirs,  as  holding  a  Spanish  grant,  nothing 
passed  to  th^  city  of  Mobile,  whichsoever  construction  shall  prevail; 
and  I  will  add,  that  if  aoy  thing  did  pass  to  the  city  of  Mobile,  it 
appears  by  the  record,  that  their  title  or  claim  was  vested  in  the  de- 
fendant. 

Finally,  it  was  argued,  that  the  title  of  Pollard's  heirs  was  per- 
fected by  the  act  of  Congress  of  July,  1836,  which  confirmed  to  them 
the  lot  in  question  by  metes  and  bounds :  but  the  decisive  answer 
to  that  is,  that  that  act  contains  a  proviso,  that  it  should  only  ope- 
rate as  a  relinquishment,  on  the  part  of  the  United  States,  of  all 
their  right  and  claim  to  the  lot,  and  should  not  interfere  with  or 
affect  the  claim  or  claims  of  third  persons.  Now,  if,  as  I  clearly 
think,  the  right  of  the  United  States  had  passed  by  the  act  of 
1824,  to  the  owner  of  the  old  water  lot,  in  front  of  which  the  one 
in  question  lay,  then  the  United  States  had  no  right  or  claim  to  re- 
linquish by  the  act  of  1836.  And  the  same  consequence  precisely 
would  follow,  if,  as  the  plaintifis  contend,  the  right  of  the  United 
States  passed  to  them  by  virtue  of  the  exception  in  the  act  of  1824. 
So  that  whatsoever  may  be  the  construction  of  the  enacting  part  of 
that  act,  or  of  the  exception,  it  would  equally  follow,  that  there  was 
no  claim  or  title  in  the  United  States,  which  the  act  of  1836  could 
operate  to  convey  or  relinquish. 

For  these  reasons,  I  am  clearly  of  opinion  that  the  judgment  of 
the  Supreme  Court  of  Alabama  is  correct,  and  ought  to  be  af« 
firmed. 
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Mr.  Justice  Catbon,  dissenting. 

The  town  of  Mobile  was  first  settled  and  gorerned  by  France ; 
and  by  the  treaty  of  1763,  ceded  to  Great  Britain,  and  attached  to 
Florida :  by  the  treaty  of  1783,  Florida  was  ceded  by  Great  Britain 
to  Spain.  Florida  proper,  previous  to  the  treaty  of  1763,  extended 
to  the  river  Perdido,  and  only  included  the  country  east  of  it ;  which 
river  was  the  boundary  between  France  and  Spain,  from  the  first 
settlement  of  the  country  up  to  1763.  2  Peters,  300.  After  1783, 
and  up  to  1800,  Spain  owned  Florida  and  Louisiana;  that  power 
then  retroceded  to  France  Louisiana  to  the  same  extent  it  had 
when  France  owned  it ;  that  is,  all  west  of  the  Perdido ;  disregard- 
ing the  fact  that  Great  Britain  had  attached  the  country  west  of  the 
Perdido  to  Florida,  and  that  for  the  purposes  of  government,  Spain, 
after  1783,  had  continued  to  recognise  and  govern  as  Florida,  all 
the  country  east  of  the  Mississippi,  north  of  the  Iberville,  and 
south  of  our  boundary  or  the  30°  of  latitude.  But  that  the  country 
passed  to  France  as  far  east  as  the  Perdido,  by  the  treaty  of  St.  Ilde- 
fonso  of  1800,  is  the  established  doctrine  of  this  government,  and 
which  is  fully  recognised  by  this  Court.  And  by  the  treaty  of  ces- 
sion of  1803,  the  French  Republic  ceded  Louisiana  to  the  United 
States,  in  full  sovereignty,  with  <<  all  public  lots  and  squares,  vacant 
lands,  and  all  public  buildings,  fortifications,  barracks,  and  other 
edifices,  which  are  not  private  property.*' 

Owing  to  the  confusion  growing  out  of  the  circumstance,  that 
Great  Britain,  after  1763,  had  attached  the  country  west  of  the  Per- 
dido to  Florida,  and  Spain  had,  after  1783,  treated  and  governed  it 
as  part  of  Florida ;  it  was  assumed  by  Spain,  that  no  part  of  the  pro- 
vince passed  to  France  by  the  treaty  of  1800,  or  to  the  United 
States,  by  the  cession  of  France  of  1803.  And  Spain,  for  some 
nine  years  after  the  cession,  continued  to  bold  and  govern  the  coun- 
try, and  until  we  took  forcible  possession  of  it. 

All  title  to  the  vacant  lots  and  squares  in  the  town  of  Mobile, 
having  been  vested  in  France,  by  the  treaty  of  1800,  and  in  the 
United  States,  by  the  cession  of  1803,  no  interest  in  the  soil  after- 
wards remained  in  the  king  and  government  of  Spain  ;  and  all 
attempts  to  grant  lands  by  that  power  were  merely  void.  Such  is 
the  settled  doctrine  of  this  Court,  as  holden  in  Foster  and  Elam  vs. 
Neilson,  2  Peters,  and  re-affirmed  in  Garcia  vs.  Lee,  12  Peters*  So 
Congress  has  uniformly,  firom  1804,  regarded  our  title,  and  the  as- 
sumptions of  Spain*    2  Peters,  304. 

The  rapid  growth  and  extensive  commerce  of  the  city  of  Mobile, 
in  1824,  rendered  it  expedient  that  the  city  should  improve  its  faci- 
lities in  regard  to  navigation ;  the  bay  in  its  front  being  shallow,  ex- 
tensive wharves  and  other  improvements  were  indispensable.  To 
accommodate  the  city,  Congress  passed  an  act  (ch.  415)  of  that 
year,  vesting  in  the  mayor  and  aldermen,  and  their  successors,  <<  for 
the  sole  ute  and  benefit  of  the  city,  forever,  the  Hospital  and  Bake- 
house lots ;  and  also  all  the  right  and  claim  of  the  United  States  tc 
all  the  lots  not  sold  or  confirmed  to  individuals,  either  by  that  act,  or 
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any  former  act  of  Congress,  and  to  which  no  equitable  title  existed 
in  favour  of  any  individual,  under  that  act,  or  any  former  act." 
The  grant  to  extend  to  all  public  lots  lying  in  front  of  the  city,  and 
between  high- water  mark  and  the  channel  of  the  river,  and  between 
Church  and  North  Boundary  streets.  Such  is  the  first  section  of  the 
act ;  and  if  nothing  more  was  found  in  it,  there  can  be  no  doubt 
the  city  took  the  title  to  the  square,  a  part  of  which  is  in  contro- 
versy ;  as  the  only  exceptions  in  favour  of  outstanding  claims  are 
those  conferred  by  acts  of  Congress. 

The  plaintijSis'  claim  is  founded  on  a  concession  made  by  the 
Spanish  Governor  of  Florida,  in  1809;  and  was  a  permit  to  William 
Pollard,  to  use  and  occupy,  for  the  purpose  of  depositing  lumber 
from  his  sawmill,  the  space  between  Forbes  and  Company's  canal 
and  the  king's  wharf.  As  the  concession  made  in  1809  was  wholly 
void,  it  is  useless  to  inquire  into  its  character ;  or  the  nature  of  the 
title  intended  to  be  conferred. 

But  it  is  insisted  the  claim  is  excepted  from  the  first  section  of 
the  act  of  1824,  by  the  second ;  which  provides,  that  in  case  of  any 
lot,  &c.,  where  the  <<  Spanish  government  has  made  a  new  grant  or 
order  of  survey  for  the  same,  during  the  time  at  which  they  had 
the  power  to  grant  the  same ;  in  which  case,  the  right  and  claim  of 
the  United  States  shall  be,  and  is  hereby,  vested  in  the  person  to 
whom  such  alienation,  grant,  or  order  of  survey  was  made ;  or  in 
his  legal  representatives." 

The  concession  of  1809  was  made  in  the  face  of  the  act  of  1804, 
(ch.  38,  sec  14.  2  Story's  Laws,  939,)  pronouncing  all  grants  by 
the  Spanish  authorities  after  the  cession,  void ;  Spain  certainly  had 
no  power  to  make  it,  and  therefore  the  act  of  1824  does  not  cover 
the  claim.  If  it  had,  a  title  in  fee  by  force  of  that  act  would  have 
vested  in  Pollard's  heirs;  and  the  special  act  of  1836,  in  their  favour, 
been  superfluous.  But  neither  the  parties  interested,  nor  Congress, 
seem  to  have  supposed  the  title  confirmed  by  the  act  of  1824. 

The  statute  also  provides,  that  where  improvements  had  been 
made  on  the  new  water  lots  east  of  Water  street,  that  then  the  title 
should  vest  in  the  proprietor  of  the  old  water  lot  opposite,  on  the 
west  side  of  said  street ;  and  on  this  provision,  the  charge  of  the 
Court  below  turned ;  that  Court  holding  the  title  to  the  part  of  the 
premises  in  controversy  to  have  vested  in  Forbes  and  Company, 
because  it  was  improved  at  the  date  of  the  act  of  1824;  and  that 
it  was  immaterial  by  whom  the  improvement  had  been  made. 

That  the  improvements  referred  to  by  the  act  must  have  existed 
on  the  new  and  eastern  water  lots,  is,  as  I  think,  free  from  doubt : 
but  that  Forbes  and  Company  could  acquire  a  benefit  from  the  im- 
provement made  by  Lewis  is  somewhat  doubtful:  as,  however,  no 
critical  construction  of  the  act  on  this  point  is  called  for,  none  has 
been  made.  The  act  of  1824  passed  the  title  to  the  property  covered 
by  the  patent  issued  by  virtue  of  the  act  of  1836,  unless  it  was  ex- 
cepted firom  the  first  act,  and  this  is  the  only  question  in  the  cause : 
for  as  the  plaintiff  must  recover  by  the  strength  of  his  own  title,  it 
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is  immateriil  whether  the  city  of  Mobile,  or  Forbes  and  Company, 
took  by  the  act  of  1824.  The  charge  of  the  Court,  in  substance, 
held  the  patent  on  which  the  lessors  rely  to  be  void.  On  the  admit* 
ted  facts,  I  think  it  clearly  was  so ;  and  that  the  reasons  for  Uie 
judgment,  if  proper  on  the  whole  case,  are  immaterial. 

Such  is  the  uniform  rule  in  actions  of  ejectment,  where  a  charge 
of  an  inferior  Court  is  re-examined  on  a  writ  of  error. 

The  defendant,  however,  shows  himself  clothed  with  the  titles  of 
the  city  of  Mobile,  of  Forbes  and  Company,  and  of  Lewis,  on 
which,  the  Court  pronounced  him  to  have  the  better  right ;  and,  for 
the  reasons  above  stated,  I  think,  correctly. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  the  State  of  Alabama,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  Court,  that  the  judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed  with  costs;  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Supreme 
Court,  that  such  further  proceedings  may  be  had  therein  as  to  law 
and  justice  may  appertain. 
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The  defendant  was  indicted  for  perjaiy  in  fiUiely  taking  and  swearing  «the  owner's  oath, 
in  cases  where  goods  have  been  actually  purchased/*  as  prescribed  by  the  fourth  section 
of  the  supplementary  collection  law  of  the  first  of  March,  1823.  The  perjury  was  charged 
to  have  been  committed  in  April,  1837,  at  the  customhouse  in  New  York,  on  the  importa- 
tion of  certain  woollen  goods  in  the  ship  Sheridan.  The  indictment  charged  the  defend- 
ant with  having  intentionally  suppressed  the  true  cost  of  the  goods,  with  intent  to  defraud 
the  United  States.  2.  Charging  the  perjury  in  swearing  to  the  truth  of  the  invoice  pro- 
duced by  him  at  the  time  of  entry  of  the  goods,  the  invoice  being  felse,  6lc  It  appeared 
by  the  evidence  that  the  goods  mentioned  in  the  entry  had  been  bought  bjf  the  defendant 
from  John  Wood,  his  fether,  of  Sa^dleworth,  England.  No  witness  was  produced  by 
the  United  States  to  prove  that  the  value  or  cost  of  the  goods  was  greater  than  that  for 
which  they  were  entcved  at  the  customhouse  in  New  York.  The  evidence  of  thia,  aSend 
by  the  prosecution,  was  the  invoice  book  of  John  Wood,  and  thirty-five  original  letters 
from  the  defendant  to  John  Wood,  between  1834  and  1837,  showing  a  combination 
between  John  Wood  and  the  defendant  to  defraud  the  United  States,  by  invoicing  and 
entering^  goods  at  less  than  their  actual  cost;  that  this  combination  comprehended  the 
goods  imported  in  th^  Sheridan ;  and  that  the  goods  received  by  that  ship  had  been  entered 
by  the  defendant,  he  knowing  that  they  had  cost  more  than  the  prices  at  which  he  had 
entered  them.  This  evidence  was  objected  to  on  the  part  of  the  defendant,  as  not  com- 
petent proof  to  convict  the  defendant  of  the  crime  of  perjury ;  and  that,  if  an  inference  of 
guilt  could  be  derived  from  such  proof,  it  was  an  inference  from  circumstances,  not  suffi- 
cient, as  the  best  legal  testimony,  to  warrant  a  conviction.  Held,  That  in  order  to  a  con- 
viction, it  was  not  necessary  on  tiie  part  of  the  prosecution  to  produce  a  living  witness ; 
if  the  jury  should  believe  firum  the  written  testimony  that  the  defendant  made  a  felse  and 
corrupt  oath  when  be  entered  the  goods. 

The  cases  in  which  a  living  witness  to  the  corpus  delicti  of  the  defendant,  in  a  prosecution 
for  perjury,  may  be  dispensed  with,  are:  All  such  where  a  person  charged  with  a  peijory 
by  felse  swearing  to  a  fact  directly  disproved  by  documentaiy  or  written  testimony  springs 
ing  from  himself,  with  circumstances  showing  the  corrupt  intent :  In  cases  where  the 
peijury  charged  is  contradicted  by  a  public  record,  proved  to  have  been  well  known  to 
the  defendant  when  he  took  the  oath,  the  oath  only  being  proved  to  have  been  taken : 
In  cases  where  the  party  is  charged  with  taking  an  oath  contrary  to  what  he  must  neces- 
sarily have  known  to  tie  the  truth,  and  the  false  swearing  can  be  proved  by  hu  own  let- 
ters relating  to  the  feet  sworn  to,  or  by  other  written  testimony  existing  and  being  found 
in  the  possession  of  the  defendant,  and  which  has  been  treated  by  him  as  contaimng  the 
evidence  of  the  feet  recited  in  it 

The  letters  of  the  defendant,  showing  his  knowledge  of  the  actual  cost  of  the  goods  which 
had  been  falsely  entered  by  him,  are  the  best  evidence  which  can  be  given.  This  evi- 
dence is  good  under  the  general  principle  that  a  man's  own  acts,  conduct,  and  declara- 
tions, when  voluntary,  are  always  admissible  in  evidence  against  him.  If  the  letters  of 
the  defendant  showed  Ahat  the  invoice  book  of  the  vendor  of  the  goods ;  containing  an 
invoice  of  the  goods  enumerated  in  the  invoice  to  which  the  defendant  had  sworn  the 
owner's  oath,  in  which  book  the  goods  were  priced  higher  in  the  sale  of  them  to  the 
defendant,  recognised  the  book  as  containing  the  true  invoice ;  his  admission  supersedes 
the  necessity  of  other  proof  to  establish  the  real  price  given  by  him  for  the  goods;  and  the 
letters  and  invoice  book,  in  connection,  preponderate  against  the  oath  taken  by  the  defend- 
ant, making  a  living  witness  to  the  corpus  delicti  charged  in  the  indictment,  unoecessaiy. 

The  rule  is,  that  secondary  or  inferior  shall  not  be  substituted  for  evidence  of  a  higher 
nature  which  the  case  admits  of.  The  reason  of  that  role  is,  that  an  attempt  to  substi- 
tute the  inferior  for  the  higher,  implies  that  the  higher  would  give  a  different  aspect  to 
the  case  of  the  party  introducing  the  lesser.  **  The  ground  of  Uie  rule  is  a  suspicion  of 
fraud.*'  But  before  the  rule  is  applied,  the  nature  of  the  case  must  be  considered,  to 
make  a  right  application  of  it ;  and  if  it  shall  be  seen  that  the  fact  to  be  proved  is  an  act 
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of  the  defendant,  which  from  ito  nature  can  be  concealed  fiom  all  othen  except  luin 
whose  co-operation  was  neoessaiy  before  the  act  could  be  complete ;  then  the  admissions 
and  declarations  of  the  defendant,  either  in  writing,  or  to  others,  in  relation  to  the  act, 
become  evidence. 

ON  ft  certificate  of  division  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  defendant  was  indicted  under  the  revenue  collection  laws  for 
the  crime  of  perjury,  alleged  in  the  indictment  to  have  been  com- 
mitted by  him,  in  swearing  to  the  matters  required  to  be  stated  in 
the  <^  owner's  oath,  in  cases  where  goods,  wares,  or  merchandise  have 
been  actually  purchased,"  prescribed  by  the  fourth  section  of  the  act 
supplementary  to,  and  to  amend,  an  act  entitled  <<An  Act  to  regulate 
the  Collection  of  Dtities  on  Imports  and  Tonnage,  passed  2d  March, 
1799,  and  for  other  purposes,*' *  approved  March  21st,  1823;  that 
oath  having  been  taken  by  him  on  the  twentieth  day  of  April,  one 
thousand  eight  hundred  and  thirty-soven,  upon  the  importation  of 
woollen  goods  received  by  him,  in  the  ship  Sheridan,  from  Liver- 
pool, and  entered  by  him,  on  the  said  twentieth  day  of  April,  as  the 
owner  thereof,  at  the  customhouse  in  the  city  of  New  York. 

The  indictment  contained  two  counts;  the  first  relating  to  the 
entry,  referred  to  in  the  oath,  and  the  second  to  the  invoice  produced 
and  exhibited  at  the  time  of  making  the  oath,  and  referred  to  therein. 
In  each  count  there  were  several  assignments  of  perjury ;  charging, 
in  substance,  that  the  actual  cost  of  the  goods  in  question  was  not 
truly  stated  in  the  said  entry  and  invoice :  that  the  said  goods  had, 
in  fact,  and  within  the  knowledge  of  the  defendant,  cost  more  than 
the  prices  stated  in  the  said  entry  and  invoice:  and  that,  in  entering 
said  goods,  he  had  intentionally  concealed  and  suppressed  the  true 
cost  thereof,  with  intent  to  defraud  the  United  States. 

In  the  progress  of  the  trial,  it  appeared  that  the  goods  in  question 
had  been  shipped  to  the  defendant  by  his  father,  John  Wood,  of 
Saddleworth,  England,  in  March,  1837 ;  and  that  in  the  invoice  pro- 
duced by  the  defendant  at  the  time  of  the  entry,  and  referred  to  in 
the  oath,  the  goods  in  question  were  represented  to  have  been 
bought  by  the  defendant  of  said  John  Wood. 

It  also  appeared,  that  for  several  years  before  and  for  some  time 
after  the  importation  by  the  Sheridan,  the  defendant  had  been  in  the 
habit  of  receiving  woollen  goods  from  his  said  father,  which  were 
entered  by  the  defendant  at  the  customhouse,  in  the  city  of  Now 
York,  upon  the  oath  of  defendant,  as  owner,  and  upon  the  produc- 
tion of  invoices  representing  the  goods  to  have  been  sold  to  the 
defendant  by  the  said  John  Wood. 

One  package  out  of  every  invoice  of  the  goods  entered  by  defend- 
ant, including  the  goods  in  question,  had  been  inspected  by  the 
officers  of  customs;  and  all  the  packages  in  each  invoice  had  been 
admitted  at  the  cost  prices  stated  in  the  invoices,  and  the  duties  on 
such  cost  price  duly  paid  on  the  same. 

It  appeared,  from  the  testimony  of  the  inspectors  of  the  customs, 


Digitized  by 


Google 


438  SUPREME  COURT. 

\Th»  United  State  w.  WoodL] 

that  the  packages  designated  for  inspection,  according  to  their  ex 
amination  and  judgment,  were  not  valued  in  the  invoices  beyond 
the  actual  cost  of  similar  goods  imported  by  other  persons. 

No  witnesses  were  produced  on  the  part  of  the  prosecution  to  tes- 
tify to  the  actual  cost  of  the  goods  in  question,  at  the  ti|ue  and  place, 
when  and  where  they  were  purchased.  But  the  counsel  for  the 
United  States,  to  prove  the  charge  in  the  indictment,  to  wit,  that  the 
goods  in  question  actually  cost,  to  the  knowledge  of  the  defendant, 
more  than  the  prices  stated  in  the  invoice,  offered  and  proved  certain 
documentary  evidence,  consisting  of  an  invoice  book  of  the  above 
named  John  Wood,  and  of  thirty-five  original  letters  from  the  de- 
fendant, Samuel  R.  Wood,  to  the  said  John  Wood,  written  between 
April,  1834,  and  December,  1837;  and  it  was  alleged,  on  the  part 
of  the  prosecution,  that  this  proof  di^losed  a  combination  between 
Samuel  R.  Wood  and  John  Wood  to  defraud  the  United  States,  by 
invoicing  and  entering  the  goods  shipped  at  less  than  their  actual 
cost ;  and  also  disclosed  that  this  combination  extended  to  the  ship- 
ment by  the  Sheridan,  and  that  the  goods  received  by  that  vessel 
had  cost,  as  defendant  knew  when  he  entered  the  same,  more  than 
the  prices  stated  in  the  invoice  produced,  and  in  the  entry  made  by 
him. 

The  counsel  for  the  defendant  objected  to  the  competency  of  such 
proof  to  convict  of  the  crime  stated  in  the  indictment ;  and  insisted 
that,  even  if  an  inference  of  guilt  could  be  derived  from  such  proof, 
it  was  an  inference  from  circumstances  not  sufficient  as  the  best 
legal  testimony  to  warrant  a  conviction. 

That  the  legal  testimony  required  to  convict  of  perjury  in  this  case 
was  the  testimony  of  at  least  one  living  witness,  to  disprove  the  truth 
of  the  defendant's  oath,  as  to  the  actual  cost  of  the  goods,  at  the  time 
and  place  of  exportation. 

That  until  such  proof  was  adduced,  the  documentary  evidence 
produced  by  the  counsel  of  the  United  States  did  not  constitute  the 
legal  evidence  upon  which  the  defendant  could  be  convicted  of  the 
perjury  charged  in  the  indictment. 

.  The  question  being  discussed,  the  judges  were  divided  in  opinion 
on  the  point: 

<^  Whether  it  was  necessary,  in  order  to  convict  the  defendant  of 
the  crime  charged  in  the  indictment,  to  produce,  on  the  part  of  the 
prosecution,  at  least  one  living  witness,  corroborated  by  another  wit 
ness,  or  by  circumstances  to  contradict  the  oath  of  the  defendant.'* 

Which  point,  upon  which  the  disagreement  happened,  was  stated 
under  the  direction  of  the  said  Court  at  the  request  of  the  counsel 
for  the  parties  in  the  cause,  and  was  certified  into  the  Supreme 
Court  of  the  United  States,  pursuant  to  the  act  in  such  case  made 
and  provided. 

The  case  was  argued  by  Mr.  Gilpin,  Attorney  General,  for  the 
United  States;  and  Mr.  Maxwell  submitted  a  printed  brief  and 
points,  and  authorities,  for  the  defendant. 


Digitized  by 


Google 


JANUARY  TERM,  1840.  433 

[TIm  Umted  Statof  «•.  Wood.] 

Mr.  Gilpin,  for  the  United  States. 

This  indictment  arises  under  the  fourth  section  of  the  act  of  1st 
March,  1823.  3  Story's  Laws,  1882.  That  section  provides  for 
two  classes  of  importations,  those  made  by  the  owner  and  pur- 
chaser resident  here,  and  those  coming  to  a  consignee  or  agent,  resi- 
dent here,  the  owner  being  in  a  foreign  country.  When  the  impor- 
tation is  made  by  the  former,  he  is  required  to  swear  that  the  entry 
and  invoice,  which  he  presents  at  the  customhouse,  contain  a  just  and 
true  account  of  the  actual  cost ;  and  that  the  invoice  so  presented  is 
the  only  one  which  he  knows  or  believes  to  be  in  existence.  Where 
the  importation  is  made  by  a  mere  consignee,  who,  of  course,  in 
such  case,  cannot  know  the  actual  cost,  he  is  required  to  swear  that 
the  entry  and  invoices  contain  a  just  and  true  valuation. 

The  goods  which  were  the  subject  of  this  controversy,  were 
goods  alleged  by  the  defendant  to  have  been  actually  purchased  by 
him ;  and  he  swore,  therefore,  that  the  sum  stated  by  him  was  their 
actual  cost,  and  the  invoice  produced  the  true  and  only  invoice 
thereof.  What  may  have  been  their  value  is  immaterial.  It  is  not 
denied  that  the  oath  was  taken ;  and  therefore,  the  only  question  on 
the  trial  was,  whether  the  defendant's  statement  was  true ;  that  is, 
was  the  sum  he  swore  to  be  the  true  cost,  that  which  he  actually 
paid ;  and  was  the  invoice  he  produced  the  only  invoice  which  he 
knew  or  believed  to  exist  ? 

It  was  alleged,  on  behalf  of  the  United  States,  that  the  state- 
ment sworn  to  was  not  true  in  either  particular ;  and  to  sustain  this 
allegation,  they  offered  in  evidence  the  original  invoice  book  of  the 
person  in  England  from  whom  the  defendant  made  his  purchase ; 
and  thirty-five  original  letters  of  the  defendant  to  that  person ;  all 
going  directly  to  sustain  the  truth  of  the  allegation,  and  to  show,  by 
the  correspondence  between  the  parties,  that  the  sum  stated  was 
not  the  true  cost,  nor  the  invoice  produced  the  true  and  only  invoice. 
This  evidence  was  objected  to  as  insufficient,  solely  on  the  ground 
that  there  was  an  established  rule  of  law  which  made  it  indis- 
pensable to  produce  <'  at  least  one  living  witness,  corroborated  by 
another  witness,  or  by  circumstances,"  in  order  to  convict  the  de- 
fendant of  perjury. 

To  no  branch  of  legal  science,  perhaps,  have  the  principles  of  a 
sound  philosophy  been  applied  so  fully  as  to  evidence ;  and  with 
justice,  because  if  truth  be  the  great  end  of  moral  conduct,  our  first 
efforts  should  be  to  investigate  the  surest  means  of  attaining  it;  and 
justly  too,  because  every  thing  of  character  depends  on  what  the 
designated  tribunals  shall  declare  to  be  the  truth.  Hence  no  branch 
of  law  rests  more  on  principle  than  evidence.  By  it.  Courts  have 
been  governed  in  their  decisions,  and  it  is  not  too  much  to  say,  that 
if  they  should  find  an  arbitrary  rule  existing,  which  tended  to  ob- 
struct the  development  of  truth,  no  antiquity,  no  precedent,  would 
induce  them  to  adhere  to  it.  "^ 

If,  however,  there  be  one  rule  of  evidence  more  absolute  and 
controlling  than  all  others — to  which  all  others  must  yield— it  is 
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that  the  best  evidence  must  always  be  produced ;  not  one  sort  or 
another  indiscriminatdy — ^not  parol  or  documentary — ^but  whatever, 
in  the  particular  case,  is  the  best.  Suppose  a  man  to  be  charged 
with  stating  falsely  what  he  said  to  another ;  the  testimony  of  those 
who  heard  what  he  did  say  would  be  the  best.  Suppose  him  to  be 
charged  with  stating  falsely  what  he  had  written  to  another ;  will 
it  be  doubted  whether  the  writing  itself,  or  the  testimony  of  one 
who  had  read  it,  is  the  best  ?  An  arbitrary  rule,  which  should  sus- 
tain the  latter  in  preference  to  the  former,  could  not  stand  the  test 
of  judicial  wisdom  for  a  moment. 

In  the  present  case,  the  defendant  has  declared  on  oath,  that  he 
has  stated  truly  the  sum  he  actually  paid,  and  produced  the  only 
invoice  of  these  goods  that  he  knew  of  or  believed  to  exist.  What 
is  the  best  evidence  on  these  points  ?  The  seller  lives  in  England ; 
the  buyer  here ;  they  have  numerous  transactions ;  their  many  pay- 
ments and  shipments  are  blended  in  a  long  and  general  account. 
What  "  living  witness'*  could  prove  the  sum  paid  for  these  parti- 
cular goods,  or  dissect  the  account  to  ascertain  it  f  If  he  could, 
would  his  testimony  in  the  eye  of  reason  or  the  law  be  the  best  ? 
Would  it  be  comparable  to  the  letter — ^the  private  letter  between 
the  parties — which  states  the  sum  paid  ?  How  could  a  Court,  in 
these  circumstances,  take  the  imperfect  testimony  of  the  ^  living 
witness"  under  a  technical  rule,  in  preference  to  the  incontrovertible 
written  document ;  how  could  it  reject  what  is  primary  and  ex- 
cellent, for  what  is  secondary  and  inferior  ? 

But  there  is  no  such  rule ;  none  such  is  sustained  by  any  au- 
thority cited.  The  cases  referred  to  establish  a  sound  and  just  prin- 
ciple ;  that  the  oath  of  the  defendant  must  be  contradicted  by  a  pre-  \ 
ponderance  of  testimony ;  that  one  oath  against  another  is  insuffi-  \ 
cient ;  that  there  must  be  evidence  more  than  equivalent  to  a  single 
oath.  To  this  extent  the  general  expression  used  in  the  cases  cited, 
that  "two  witnesses  are  necessary  to  convict  of  perjury,"  was 
meant  to  apply.  Such  facts  being  usually  proved  by  parol  evidence, 
that  charging  a  person  with  guilt  ought  clearly  to  preponderate. 
Hence  it  was  said,  there  must  be  one  oath  to  balance,  and  a  second 
to  outweigh  that  of  the  defendant.  But  it  was  early  decided,  that 
the  outweighing  evidence  might  be  made  up  of  circumstances;  that 
admissions  in  letters,  and  other  written  testimony  were  as  good  as 
a  second  oath.  This  is  admitted  in  the  present  case.  Does  not  this 
yield  the  whole  principle  ?  Does  it  not  admit  that  the  rule  is  not 
oath  against  oath:  if  the  written  testimony  is  better  than  that  o£fered 
under  the  oath  ?  In  treason,  two  witnesses  to  an  overt  act  are  re- 
quired ;  yet  written  declarations  of  the  defendant  himself  are  held 
to  be  stronger  than  the  parol  statement  of  a  witness.  2  Starkie's 
Cases,  123, 125.  Suppose  a  defendant  in  Chancery  affirms  a  fact 
in  direct  response  to  the  bill — a  case  in  which  the  same  technical 
rule  exists  as  in  that  of  perjury — would  it  be  tolerated  that  he 
should  have  the  benefit  of  it,  though  two,  or  ten,  or  fifty  of  his  own 
letters  directly  contradict  him?    The  voluntary  confessions  and 
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admissions  of  a  party  are  regarded  as  the  best  possible  evidence ;  is 
it  conceivable  that  in  a  case  of  perjury  they  would,  if  made  in 
writing,  be  totally  rejected,  no  matter  how  clear,  repeated,  and  dis- 
tinct, unless  some  "  living  witness"  could  be  found  to  prove  what 
is  thus  voluntarily  acknowledged  ?  Suppose  this  defendant,  in  an 
affidavit  before  some  competent  tribunal,  had  stated  the  actual  cost 
of  the  goods  now  in  controversy  to  be  twice  as  much  as  he  has 
here  sworn  to ;  could  higher  or  more  satisfactory  proof  of  false- 
hood be  adduced  ?  Yet  to  such  difficulties  should  we  be  brought, 
if  we  were  to  set  aside  the  paramount  rule,  which  requires  and 
admits  in  all  cases,  the  best  evidence ;  and  acknowledge  in  those  of 
perjury  an  arbitrary  one,  evidently  applicable  to  particular  instances 
alone. 

But  to  whatever  extent  the  technical  rule  may  have  been  formerly 
sustained,  it  is  certainly  at  variance  with  later  abthorities.  In  the 
King  vs.  Dane,  (5  Barn,  and  Aid.  941,)  it  was  held,  that  a  defend- 
ant may  be  convicted  of  perjury,  without  any  other  proof  than  a 
contrary  deposition  of  fais  own;  for  it  was  said,  when  he  has  asserted 
and  denied  the  same  fact  by  opposite  oaths,  the  one  seems  sufficient 
to  disprove  the  other.  So  in  the  King  vs.  Enill,  (5  Barn,  and  Aid. 
939,)  there  was  no  evidence  to  sustain  the  prosecution,  except  proof 
of  contradictory  oaths  of  the  defendant  on  two  occasions;  andy 
though  it  was  insisted  that  mere  proof  of  a  contradictory  statement 
on  another  occasion  was  insufficient,  without  the  confirmation  of  a 
second  witness,  yet  the  Court  held  it  to  be  enough,  because  the  con- 
tradiction was  by  the  party  himself.  In  the  case  of  the  King  vs. 
Mayhew,  (6  Carr.  and  Payne,  315,)  a  letter  of  the  defendant's  was 
held  to  be  good  evidence  against  him ;  though  in  that  case  there 
was,  besides,  the  oath  of  a  "  living  witness."  These  cases  establish 
the  point,  that  the  rule  is  not  an  arbitrary  and  unbending  one,  set- 
ting aside  the  paramount  principle  which  requires  the  best  evidence; 
but  a  rule,  to  be  applied  merely  in  those  cases  where  the  evidence 
is  equally  balanced,  not  derived  from  the  acts  or  admissions  of  the 
party  itself,  and  depending  exclusively  on  parol  testimony. 

On  these  grounds  it  is  submitted,  that  the  evidence  derived  from 
the  defendant's  letters  and  invoice  books,  was  sufficient  to  warrant 
his  conviction ;  if  they  were  believed  by  the  jury  to  establish  the 
facts  which  they  were  produced  to  prove. 

Mr.  Maxwell,  for  the  defendant,  in  a  printed  brief. 

1.  The  rule  of  evidence  in  peirjury  is  well  established.  Direct 
proof  of  the  falsity  of  the  oath  by  a  witness,  in  addition  to  the  proof 
of  the  circumstances  affording  presumption  of  guilt,  is  always  re- 
quired. 1  Roscoe,  Crim.  Law,  28.  685.  1  Phillips*  Ev.  151.  2 
Russel,  Crim.  Law,  479.  3  Starkie's  Ev.  1144.  Archbold's  Crim. 
PI.  157.  2  Hawkins,  P.  C.  ch.  46,  sec.  2.  4  Black.  Com.  358. 
This  rule  of  the  common  law  has  been  uniformly  adopted,  as  a  rule 
of  good  sense  and  of  safety.  1  Dev.  Rep.  263.  6  Cowen,  120. 
10  Mod.  193.    6  Carr.  and  Pajme,  315.    25  Eng.  Com.  Law,  415 
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1  Nott  and  M^Cord,  547.    1 3  Petersdorff,  Ab.  tit  Perjury,  E.    Dane, 
Ab.  ch.  210,  art  3,  sec,  4.     16  Viner,  Perjury,  K. 

2.  The  reason  of  the  rule  is  stated  and  proved :  4  Black.  Com. 
358.     3  Starkie,  1144.     13  Petersdorff,  226,  tit.  Perjury,  E.  note  I. 

3.  Letters  and  declarations  not  on  oath,  are  of  no  force  as  proof 
to  convict  of  perjury,  without  direct  testimony,  in  the  first  instance 
of  the  falsity  of  the  oath.     6  Car.  and  Payne,  315.    The  Bang  vs.  , 
Carr,  Sid.  418 ;  referred  to  in  16  Viner,  Perjury,  K.  proof.  ^ 

4.  A  conviction  in  this  case  cannot  legally  be  bad  upon  secondary 
proof,  when  positive  proof  is  within  the  power  of  the  prosecutor. 

Circumstantial  evidence,  or  the  doctrine  of  presumptive,  is  never 
allowed ;  except  from  the  nature  of  the  case  positive  proof  cannot  be 
had.    3  Black.  Com.  371.    3  Chitty's  Black.  291,  note. 

5.  The  objection  to  the  legal  rule  of  evidence,  is  the  inconve- 
nience to  the  District  Attorney,  in  getting  the  proof  required  bylaw. 

In  answer  to  this  the  Court  is  referred  to  4  Black.  Coul  350. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  Court.    ■ 

This  cause  has  been  sent  to  this  Court,  upon  a  certificate  of  divi- 
sion of  opinion  between  the  judges  of  the  Circuit  Court  for  the 
Southern  District  of  New  York. 

The  defendant  was  indicted  for  perjury,  in  falsely  taking  and 
swearing  to  the  ^'  owners'  oath,  in  cases  where  goods  have  been 
actually  purchased ;"  as  prescribed  by  the  fourth  section  of  the  sup- 
plementary collection  law  of  the  1st  March,  1823.  3  Story's  Laws, 
a883j^ 

Tlie  indictment  charged  the  perjury  to  have  been  committed  on 
20th  April,  1837,  at  the  custoi^house,  in  New  York,  on  the  importa- 
tion of  certain  woollen  goods,  in  the  ship  Sheridan,  from  Liverpool, 
shipped  to  the  defendant  by  John  Wood,  of  Saddleworth,  England. 
There  were  two  counts  in  the  indictment.  The  first  count  charged 
the  perjury  in  swearing  to  the  truth  of  the  entry  of  the  goods,  and 
averred  that  the  actual  cost  of  the  goods  was  not  truly  stated  in  the 
entry ;  that  it  was  known  to  the  defendant  that  they  cost  more  than 
was  there  stated,  and  that  on  entering  them,  he  intentionally  sup- 
pressed the  true  cost,  with  intent  to  defraud  the  United  States.  The 
second  count  charged  the  perjury  in  swearing  to  the  truth  of  the 
invoice  produced  by  the  defendant  at  the  time  of  the  entry ;  and 
contained  similar  averments  as  to  its  falsity  and  the  intention  of  the 
defendant. 

In  the  progress  of  the  trial,  it  appeared  in  evidence  that  the  goods 
in  question  had  been  shipped  to  the  defendant  by  his  father,  John 
Wood,  of  Saddleworth,  England,  in  March,  1837;  and  that  in  the 
invoice  produced  by  the  defendant  at  the  time  of  entry,  and  referred 
to  in  the  oath,  the  goods  in  question  were  represented  to  have  been 
bought  by  the  defendant  of  said  John  Wood. 

It  also  appeared,  that  for  several  years  before,  and  for  some  time 
after  the  importation  by  the  Sheridan,  the  defendant  had  been  in 
the  habit  of  receiving  woollen  goods  from  his  father,  which  were 
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entered  in  the  customhouse  in  the  city  of  New  York,  upon  the  oath 
of  the  defendant,  as  owner,  and  upon  the  production  of  invoices 
representing  the  goods  to  have  been  sold  to  the  defendant  by  the 
said  John  Wood. 

It  appeared  from  the  testimony  of  the  inspectors  of  the  customs, 
that  the  packages  designated  for  inspection,  according  to  their  exam* 
ination  and  judgment,  were  not  valued  in  the  invoices  beyond  the 
actual  value  of  similar  goods  imported  by  other  persons. 

No  witnesses  were  produced  on  the  part  of  the  prosecution,  to  tes- 
tify to  the  actual  cost  of  the  goods  in  question,  at  the  time  and  place 
when  and  where  they  were  purchased.  But  the  counsel  for  the 
United  States,  to  prove  the  charge  in  the  indictment,  to  wit,  that  the 
goods  in  question  actually  cost,  to  the  knowledge  of  the  defendant, 
more  than  the  prices  stated  in  the  invoice,  offered  and  proved  an 
invoice  book  of  John  Wood,  and  thirty-five  original  letters  from  the 
defendant,  Samuel  R.  Wood,  to  the  said  John  Wood,  written  be- 
tween April,  1S34,  and  December,  1837;  and,  it  was  alleged  on 
the  part  of  the  prosecution,  that  this  proof  disclosed  a  combination 
between  Samuel  R.  Wood  and  John  Wood,  to  defraud  the  United 
^  States,  by  invoicing  and  entering  goods,  shipped  at  less  than  their 

actual  cost ;  and  also  disclosed  that  this  combination  extended  to  the 
shipment  by  the  Sheridan ;  and  that  the  goods  received  by  that  vessel 
had  cost,  as  defendant  knew,  when  he  entered  the  same,  more  than 
the  prices  stated  in  the  invoice  produced,  and  in  the  entry  made  by 
him. 

The  counsel  for  the  defendant  objected  to  the  competency  of  such 
proof  to  convict  of  the  crime  stated  in  the  indictment ;  and  insisted 
that  even  if  an  inference  of  guilt  could  be  derived  from  such  proof, 
it  was  an  inference  from  circumstances  not  sufficient,  as  the  best 
legal  testimony,  to  warrant  a  conviction.  

That  the  legal  testimony  required  to  convict  of  perjury  in  this 
case,  was  the  testimony  of  at  least  one  living  witness  to  disprove 
the  truth  of  the  defendant's  oath  as  to  the  actual  cost  of  the  goods, 
at  the  time  and  place  of  exportation.  ^ 

That  until  such  proof  was  adduced,  the  documentary  evidence 

{>roduced  by  the  counsel  of  the  United  States  did  not  constitute  the 
egal  evidence  upon  which  the  defendant  could  be  convicted  of  the 
perjury,  charged  in  the  indictment 

The  judges  were  divided  in  opinion,  "  whether  it  was  necessary, 
in  order  to  convict  the  defendant  of  the  crime  charged  in  the  indict 
ment,  to  produce,  on  the  part  of  the  prosecution,  at  least  one  living 
witness,  corroborated  by  another  witness,  or  by  circumstances,  to 
contradict  the  oath  of  the  defendant.*' 

The  rule  upon  which  the  defendant's  counsel  relies  will  be  found 
in  most  of  the  elementary  writers  and  digests  of  the  law,  very  much 
in  the  same  words.  Blackstone  in  his  Commentaries,  vol.  iv.  p.  %h^y 
says,  "•  The  doctrine  of  evidence  upon  pleas  of  the  crown,  is  in  most 
respects  the  same  as  that  upon  civil  actions.  There  are,  however, 
a  few  leading  points,  wherein,  by  several  statutes  and  resolutions,  a 
2o2 
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difference  is  made  between  civil  and  criminal  cases/'  Then  pro 
ceeding  to  state  the  differences  made  by  some  of  the  statutes  in  cases 
of  treason,  followed  by  a  general  remark  or  two ;  he  observes,  ^^  but 
in  almost  every  other  accusation,  one  positive  witness  is  sufficient :" 
and  afterwards,  contesting  the  general  accuracy  of  Baron  Mon- 
tesquieu's reflection  upon  laws  being  fatal  to  liberty,  which  condemn 
a  man  to  death  in  any  case  upon  the  deposition  of  a  single  witness ; 
he  adds,  <<  In  cases  of  indictment  for  perjury,  this  doctrine  is  better 
founded,  and  there  our  law  adopts  it,  for  one  witness  is  not  allowed 
to  convict  a  man  indicted  for  perjury,  because  then  there  is  only  one 
oath  against  another.'' 

In  Viner,  16,  Let.  E.  328,  ^^Presumption  is  ever  to  be  made  in 
favour  of  innocence ;  and  the  oath  of  the  party  will  have  regard 
paid  to  it  till  disproved.  Therefore,  to  convict  a  man  of  perjury 
probable  or  credible  evidence,  is  not  enough;  but  it  must  be  a  strong 
and  clear  evidence,  and  more  numerous  than  the  evidence  given  for 
the  defendant,  for  else  it  is  only  oath  against  oath.  A  mistake  is  not 
enough  to  convict  a  man  of  perjury ;  the  oath  must  not  only  be  false, 
but  wilful  and  malicious."     10  Mod.  193. 

In  Hawkins'  Pleas  of  the  Crown,  vol.  ii.  ch.  46,  p.  591,  "On  an 
indictment  for  perjury,  the  evidence  of  one  witness  is  not  sufficient, 
because  then  there  would  only  be  one  oath  against  another."  Citing 
10  Mod.  193,  "To  convict  a  man  of  perjury,  there  must  be  strong 
and  clear  evidence,  and  more  numerous  than  the  evidence  given  for 
the  defendant" — ^"It  does  not  appear  to  be  laid  down,  that  two 
witnesses  are  necessary  to  disprove  the  facts  sworn  to  by  the  de- 
fendant ;  nor  does  that  seem  to  be  absolutely  requisite.  But  at  least 
one  witness  is  not  sufficient,  and,  in  addition  to  his  testimony,  some 
other  independent  evidence  ought  to  be  adduced." 

In  Archbold's  Criminal  Pleading,  157,  it  is  said,  upon  an  indict- 
ment for  perjury  there  must  be  two  witnesses ;  one  alone  is  not  suf- 
ficient, because  there  is  in  that  case  only  one  oath  against  another. 
10  Mod.  193.  But  if  the  assignment  of  perjury  be  directly  proved 
by  one  witness,  and  strong  circumstantial  evidence  be  given  by 
another,  or  be  established  by  written  documents,  this  would  per- 
haps be  sufficient ;  although  it  does  not  appear  as  yet  to  have  been 
so  decided.  Regina  vs.  Lea,  M.  and  S.  2  Russel,  545.  Also,  if  the 
perjury  consist  in  the  defendant  having  sworn  contrary  to  what  he 
had  before  sworn  upon  the  same  subject,  this  is  not  within  the 
rule  mentioned ;  for  the  effect  of  the  defendant's  oath  in  the  one 
case  is  neutralized  by  his  oath  in  the  other ;  and  proof  by  one  wit- 
ness will  therefore  make  the  evidence  preponderate.  In  7  Dane's 
Abridgment,  82,  citing  Blackstone,  it  is  said,  "  It  has  been  decided, 
that  one  witness  is  not  allowed  to  convict  a  man  indicted  for  per- 
jury, because  there  is  only  oath  against  oath." — ^'^On  a  trial  for  per- 
jury, the  oath  will  be  taken  as  true,  until  it  can  be  disproved ;  and 
therefore  the  evidence  must  be  strong,  clear,  and  more  numerous,  on 
the  part  of  the  prosecution  than  that  on  the  defendant's  part ;  for 
the  law  will  not  permit  a  man  to  be  convicted  of  perjury,  unless 
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there  are  two  witnesses  at  least."    For  which  is  cited  1  Bro.  Ch. 
Rep.  419.     Crown  C.  C.  625,  626. 

In  the  second  volume  of  Starkie's  Law  of  Evidence  it  is  said,  <<It 
is  a  general  rule,  that  the  testimony  of  a  single  witness  is  insufficient 
to  warrant  a  conviction  on  a  charge  of  perjury.  This  is  an  arbitrary 
and  peremptory  rule,  founded  upon  the  general  apprehension  that  it 
would  be  unsafe  to  convict  in  a  case  where  there  is  merely  the  oath 
of  one  man  to  be  weighed  against  that  of  another.  Nevertheless, 
it  very  frequently  happens,  in  particular  cases,  that  the  testimony 
of  a  single  witness  preponderates  against  the  limited  testimony  of 
many."  In  part  iii.  399,  the  same  writer  says,  '<  So  in  the  case  of 
perjury,  two  witnesses  are  essential ;  for  otherwise  there  would  be 
nothing  more  than  the  oath  of  one  man  against  that  of  another,  upon 
which  the  jury  could  not  safely  convict." 

In  Russel  on  Crimes  and  Misdemeanours,  544,  it  is  said,  <Uhe  evi- 
dence of  one  witness  is  not  sufficient  to  convict  the  defendant  on  an 
indictment  for  perjury,  as  in  such  case  there  would  be  only  one  oath 
against  another."  10  Mod.  393.  But  Russel  gives  several  ex- 
ceptions to  the  application  of  the  rule,  resting  upon  principles  clearly 
covering  the  conclusion  to  which  the  Court  has  come  upon  the 
question  before  it. 

In  Phillips'  Evidence,  the  rule  is  also  given  as  it  is  laid  down  in 
other  writers;  and  the  case  in  10  Mod.  193,  is  referred  to.  It 
may  be  found,  too,  repeated  in  many  of  the  volumes  of  the  English 
and  American  reports,  as  well  as  in  the  case  of  the  State  vs.  Hay- 
ward,  1  Nott  and  M^Cord's  Reports,  cited  by  the  defendant's 
counsel.  The  cases  collected  in  13  Petersdorff's  Com.  Law,  affirm 
the  same  rule.  It  must  be  conceded,  no  case  has  yet  occurred 
in  our  own,  or  in  the  English  Courts  where  a  conviction  for  per- 
jury has  been  had  without  a  witness  speaking  to  the  corpus  delicti 
of  the  defendant,  except  in  a  case  of  contradictory  oaths  by  the  same  ^ 
person.  But  it  is  exactly  in  the  principle  of  the  exception,  which 
is  by  every  one  admitted  to  be  sound  law ;  that  this  Court  has  found 
its  way  to  the  conclusion  that  cases  may  occur  when  the  evidence 
comes  so  directly  from  the  defendant  that  the  perjury  may  be  proved 
without  the  aid  of  a  living  witness. 

These  citations  have  been  made  with  the  view  of  placing  the 
position  contended  for  by  the  defendant's  counsel  in  its  most  posi- 
tive form ;  and  to  show  that  the  conclusion  to  which  the  Court  has 
come,  has  not  been  without  a  due  consideration  of  the  rule. 

It  is  said  to  be  an  inflexible  rule  of  the  common  law,  applicable  to 
every  charge  of  perjury;  that  it  cannot  be  changed  but  by  the  legis- 
lative power :  that  until  some  statutory  change  is  made.  Courts  must 
enforce  it:  that  though  other  kind  of  evidence,  and  that  relied  upon 
by  the  prosecution  in  this  case,  may  establish  a  case  of  false  swear- 
ing, it  will  not  suffice  to  convict  for  peijury:  in  short,  that  a  living 
witness  is  in  every  case  indispensible. 

We  do  not  think  any  change  in  the  rule  necessary.  The  question 
is,  when  and  how  the  rule  is  to  be  applied,  that  it  may  not,  from  a 
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technical  interpretation,  or  positive  underiating  adherence  to  words, 
exclude  all  other  testimony  as  strong  and  conclusive  as  that  which 
the  rule  requires.  It  is  a  right  rule,  founded  upon  that  principle  of 
natural  justice  which  will  not  permit  one  of  two  persons,  both 
speaking  under  the  sanction  of  an  oath,  and,  presumptively,  entitled 
to  the  same  credit,  to  convict  the  other  of  false  swearing,  particu- 
larly when  punishment  is  to  follow. 

But  in  what  cases  is  the  rule  to  be  applied?  To  all,  where  to. 
prove  the  perjury  assigned,  oral  testimony  is  exclusively  relied  upon? 
Then  oath  against  oath  prove?  nothing,  except  that  one  of  the 
parties  has  sworn  falsely  as  to  the  fact  to  which  they  have  sworn 
Q  differently.  There  must  then  be  two  witnesses,  or  one  witness  cor- 
roborated by  circumstances,  proved  by  independent  testimony.  If 
we  will  but  recognise  the  principle  upon  which  circumstances  in  the 
case  of  one  witness  are  allowed  to  have  any  weight,  that  principle 
will  carry  us  out  to  the  conclusion,  that  circumstances,  without  any 
witness,  when  they  exist  in  documentary  or  written  testimony,  may 
combine  to  establish  the  charge  of  perjury ;  as  they  may  combine, 
altogether  unaided  by  oral  proof,  except  the  proof  of  their  authen- 
ticity, to  prove  any  other  fact  connected  with  the  declarations  of 
persons  or  business  of  human  life. 

That  principle  is,  that  circumstances  necessarily  make  up  a  part 
of  the  proofs  of  human  transactions;  that  such  as  have  been  reduced 
to  writing  in  unequivocal  terms,  when  the  writing  has  been  proved 
to  be  auti^entic,  cannot  be  made  more  certain  by  evidence  aliunde ; 
and  that  such  as  have  been  reduced  to  writing,  whether  they  relate 
to  the  declarations  or  conduct  of  men,  can  only  be  proved  by  oral 
testimony. 

If  it  be  true,  then — and  it  is  so — ^that  the  rule  of  a  single  witness, 
being  insufficient  to  prove  perjury  rests  upon  the  law  of  a  presump- 
tive equality  of  credit  between  persons,  or  upon  what  Starkie  terms, 
the  apprehension  that  it  would  be  unsafe  to  convict  in  a  case  where 
there  is  merely  the  oath  of  one  man  to  be  weighed  against  that  of 
another ;  satisfy  the  equal  claim  to  belief,  or  remove  the  apprehen- 
sion by  concurring  written  proofs,  which  existed,  and  are  proved  to 
have  been  in  the  knowledge  of  the  person  charged  with  the  perjury 
when  it  was  committed,  especially  if  such  written  proofs  o^me  from 
himself,  and  are  facts  which  he  must  have  known,  because  they 
were  his  own  acts ;  and  the  reajson  for  the  rule  ceases.  It  can  only 
then,  be  an  arbitrary  and  peremptory  rule ;  as  Starkie  says  it  is, 
when  it  is  applied  to  cases  in  which  oral  testimony  is  exclusively 
relied  upon  to  prove  perjury. 

And  such,  we  will  perceive  to  have  been  the  apprehension  of  this 
rule ;  and  if  we  will  scrutinize  its  chronology,  we  cannot  fail  to  see 
how  truth  has  grown  as  cases  have  occurred  for  its  application. 

At  first  two  witnesses  were  required  to  convict  in  a  case  of  per- 
jury ;  both  swearing  directly  adversely  from  the  defendant's  oath. 
Contemporaneously  with  this  requisition,  the  larger  number  of  wit- 
:iesses  on  one  side  or  the  other  prevailed.    Then,  a  single  witness 


Digitized  by 


Google 


JANUARY  TERM,  1840.  441 

[The  United  States  w.  Wood.] 

'  corroborated  by  other  witnesses,  swearing  to  circumstances  bearing 

^  directly  upon  the  imputed  corpus  delicti  of   a  defendant,  was 

>  deemed  sufficient.    Next,  as  in  the  case  of  Rex  vs»  Enill,  5  B.  and 

A.  929,  note ;  with  a  long  interval  between  it  and  the  preceding ;  a 
r  witness  who  gave  proof  only  of  the  contradictory  oaths  of  the  de- 

c  fendant  on  two  occasions,  one  being  an  examination  before  the 

House  of  Lords,  and  the  other  an  examination  before  the  House  of 
I  Commons,  was  held  to  be  sufficient.    Though  this  principle  has 

I  been  acted  on  as  early  as  1764,  by  Justice  Yates,  as  may  be  seen 

I  in  the  note  to  the  case  of  the  Kmg  vs.  Harris,  5  B.  and  A.  937,  and 

r  was  acquiesced  in  by  Lord  Mansfield,  and  Justices  Wilmot  and 

r  Aston.    We  are  aware  that  in  a  note  to  Rex  vs.  Mayhew,  6  Car- 

rington  and  Payne,  315,  a  doubt  is  implied  concerning  the  case  de- 
t  cided  by  Justice  Yates ;  but  it  has  the  stamp  of  authenticity,  from 

its  having  been  referred  to  in  a  case  happening  ten  years  afterwards, 
before  Justice  Chambre,  as  will  appear  by  the  note  in  6  B.  and  A. 
937.  Afterwards,  a  single  witness,  with  the  defendant's  bill  of  costs 
(not  sworn  to)  in  lieu  of  a  second  witness,  delivered  by  the  defend- 
ant to  the  prosecutor,  was  held  sufficient  to  contradict  his  oath ;  and 
in  that  case,  Lord  Denman  says,  **  a  letter  written  by  the  defendant, 
contradicting  his  statement  on  oath,  would  be  sufficient  to  make  it 
unnecessary  to  have  a  second  witness."  6  Carr.  and  Payne,  315. 
All  of  the  foregoing  modifications  of  the  rule,  will  be  found  in  2  Rus- 
sell, 544,  and  that  respecting  written  documents  is  stated  in  Arch- 
bold,  157,  in  anticipation  of  the  case  in  Carr.  and  Payne,  315. 

We  thus  see  that  this  rule  in  its  proper  application,  has  been  ex- 
panded beyond  its  literal  terms,  as  cases  have  occurred  in  which 
proofs  have  been  offered  equivalent  to  the  end  intended  to  be  ac* 
complished  by  the  rule. 

In  what  cases,  then,  will  the  rule  not  apply  ?  Or  in  what  cases  \ 
may  a  living  witness  to  the  corpus  delicti  of  a  defendant,  be  dis- 
pensed with,  and  documentary  or  written  testimony  be  relied 
upon  to  convict  ?  We  answer,  to  all  such  where  a  person  is  charged 
with  a  perjury,  directly  disproved  by  documentary  or  written  testi- 
mony springing  from  himself,  with  circumstances  showing  the  cor- 
rupt intent.  In  cases  where  the  perjury  charged  is  contradicted  by 
a  public  record,  proved  to  have  been  well  known  to  the  defendant 
when  he  took  the  oath ;  the  oath  only  being  proved  to  have  been 
taken.  In  cases  where  a  party  is  charged  with  taking  an  oath,  con- 
trary to  what  he  must  necessaurily  have  known  to  be  the  truth,  and 
the  false  swearing  can  be  proved  by  his  own  letters,  relating  to  the 
fact  sworn  to ;  or  by  other  written  testimony  existing  and  being 
found  in  the  possession  of  a  defendant,  and  which  has  been  treated 
by  him  as  containing  the  evidence  of  the  fact  recited  in  it 

Let  us  suppose  a  case  or  two,  in  illustration  of  the  positions  just, 
laid  down. 

A  defendant  in  two  answers  to  a  bill  in  equity,  swears  unequivo- 
cally to  a  fact,  and  as^  positively  against  it.  A  document  is  pro- 
duced executed  by  himself,  decisive  of  the  truth  of  the  fact    In 
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sach  a  case  can  a  living  witness  be  wanted ;  or  could  any  number  of 
living  witnesses  prove,  more  certainly,  the  false  swearing  than  it 
would  be  proved  by  the  document  and  the  defendant's  contradictory 
oaths  ?  Or,  take  the  case  of  defendant  being  sued  in  equity,  to  re- 
cover from  him  the  contents  of  a  lost  bond.  In  answer  to  a  call  upon 
him  to  say  whether  he  had  or  had  not  made  such  a  bond,  he  swears 
that  he  never  had  made  such  a  bond.  The  bond  is  afterwards 
found  and  proved ;  is  not  his  answer,  then,  upon  oath,  disproved  by 
a  circumstance,  stronger  than  words  can  be,  coming  from  the  mouth 
of  man  ? 

Again,  suppose  a  person,  in  order  to  obtain  a  right  under  a  statute, 
is  required  to  take  an  oath  to  a  fact  which  is  the  mutual  act  of  him- 
self and  another,  and  which  from  its  nature  is  unequivocal.  He 
swears  contrary  to  the  fact.  Subsequently  his  letters  written  before 
and  after  his  oath  are  found ;  which  disclose  not  only  the  real  fact, 
but  a  general  design  to  misrepresent  facts  of  the  same  kind,  and  a 
book  or  other  written  paper  is  produced,  bearing  directly  upon 
the  fact,  from  its  being  the  original  of  the  transaction  reduced 
to  writing  contemporaneously  with  its  occurrence,  and  recognised 
by  the  defendant  to  be  such,  though  it  is  in  the  handwriting  of 
another ;  will  not  the  defendant's  recognition  of  it,  with  the  auxi- 
liary evidence  of  the  letters,  without  a  living  witness  to  speak 
directly  to  the  corpus  delicti  of  the  defendant,  justify  the  whole 
being  put  before  a  jury,  in  a  case  of  perjury ;  for  them  to  decide 
whether  the  defendant  has  sworn  falsely  and  corruptly  ?  In  such 
a  case,  if  the  person  was  called  in  whose  handwriting  the  book 
or  other  written  paper  was,  it  might  happen  that  he  had  only 
been  the  recorder  of  the  transaction  at  the  instigation  of  one  of 
the  parties  to  it,  without  his  ever  having  had  any  communication 
with  the  other  respecting  its  contents.  The  witness  then  would 
only  prove  so  much,  without  proving  any  thing  which  bore  upou 
the  charge  of  false  swearing.  But  when  the  defendant  himself  has 
recognised  the  book  or  writing  as  evidence  of  his  act — and  such 
recognition  is  proved — there  is  no  rule  of  evidence  which  requires 
other  proof,  beyond  his  admission,  to  prove  the  contents  of  the 
book  or  paper  to  be  true.  But  suppose  the  book  or  written  paper 
to  be  also  in  the  handwriting  of  the  defendant,  and  that  several  of 
his  letters  confirm  the  fact,  that  he  has  sworn  contrary  to  the  con- 
tents of  the  first — as  all  the  evidence  comes  from  himself— we  can- 
not doubt  it  would  be  right  to  place  the  whole  before  a  jury,  for  it 
to  judge  what  was  the  truth  of  the  fact,  and  whether  the  defendant 
had  sworn  falsely  and  corruptly. 

-^  We  will  now  proceed  to  examine  the  case  before  us,  to  see  if  it 
fall  within  the  principles  and  illustrations  we  have  given. 

The  defendant  is  indicted  under  the  act  of  Congress  of  1st  March, 
1823,  3  Story,  1883,  for  falsely  and  corruptly  taking  the  owners' 
oath  in  cases  where  goods  have  been  actually  purchased.  It  must 
be  kept  in  mind,  that  this  oath  can  only  be  taken  in  cases  of  goods 
imported  from  foreign  countries.    It  places  the  importer,  then,  in  a 
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condition  to  commit  fraud  in  the  misrepresentation  of  the  price  he 
has  given  for  goods;  with  only  an  accidental  possibility  on  the  part 
of  the  United  States,  ever  being  able  to  detect  it  by  the  evidence 
of  the  person  from  whom  the  importer  has  made  the  purchase. 

The  importer  is  required  to  swear  that  the  invoice  produced  by 
him,  contains  a  just  and  faithful  account  of  the  actual  cost  of  the 
goods ;  and  that  he  has  not  in  the  invoice  concealed  or  suppressed 
any  thing,  whereby  the  United  States  may  be  defrauded  of  any  part 
of  the  duties  lawfully  due  on  the  goods,  &c.  The  oath  does  not  re- 
quire from  the  owner  the  value  of  the  goods,  but  the  cost  to  him. 
There  is  nothing  in  it  relating  to  the  quality  of  the  goods,  but  sim- 
ply the  cost  or  price  paid  by  the  importer,  as  owner.  The  defendant 
in  his  entry  did  it  upon  an  invoice  sworn  to  by  him,  to  contain  a 
just  and  faithful  account  of  the  actual  cost ;  that  there  was  nothing 
in  it  concealed  or  suppressed. 

He  is  charged  with  having  sworn  falsely  in  respect  to  the  cost 
of  the  goods  contained  in  the  invoice,  by  which  he  made  his  entry 
of  them.  To  maintain  the  charge,  the  United  States  must  prove 
that  he  paid  a  larger  price.  The  best  evidence,  it  is  admitted,  must 
be  introduced  to  establish  that  fact.  What  is  the  best  evidence  in 
respect  to  its  quality,  as  distinguished  from  quantity  or  measure ;  it 
being  in  the  former  sense  that  the  best  evidence  is  required  ?  It  is, 
that  secondary  or  inferior  evidence  shall  not  be  substituted  for  evi- 
dence of  a  higher  nature,  which  the  case  admits  of.  The  reason  of 
the  rule  is,  that  an  attempt  to  substitute  the  inferior  for  the  higher, 
implies  that  the  higher  would  give  a  different  aspect  to  the  case  of 
the  party  introducing  the  lesser.  1  Russel,  437.  "  The  ground  of 
the  rule  is  a  suspicion  of  fraud."  But  before  the  rule  is  applied, 
the  nature  of  the  case  must  be  considered,  to  make  a  right  applica- 
tion of  it ;  and  if  it  shall  be  seen  that  the  fact  to  be  proved  is  an  act 
of  the  defendant,  which,  from  its  nature,  can  be  concealed  from  all 
others  except  him  whose  co-operation  was  necessary  before  the  act 
could  be  complete,  then  the  admissions  and  declarations  by  the  de- 
fendant, either  in  writing  or  to  others,  in  relation  to  the  act,  become 
evidence.  It  is  no  longer  a  question  of  the  quality  but  of  the  quan- 
tity of  evidence,  when  it  is  said,  as  it  is  in  this  case,  that  his  associate 
in  the  transaction  should  be  introduced.  For  instance:  we  will 
suppose  that  the  letters  of  the  defendant  in  this  case  speak  of  the 
cost  of  the  goods  in  the  invoice,  to  which  the  defendant  swore,  and 
that  they  show  the  goods  did  cost  more  than  they  are  rated  at  in  the 
invoice ;  the  quality  of  the  evidence  is  of  that  character  that  it  can- 
not be  inferred  that  superior  evidence  exists,  to  make  that  fact  un- 
certain. Unless  such  inference  can  be  made,  the  evidence  offered 
is  the  best  evidence  which  the  nature  of  the  case  admits.  The  evi- 
dence is  good  under  the  general  principle  that  a  man's  awti  acts, 
conduct,  and  declarations,  where  voluntary,  are  always  admissible 
in  evidence  against  him. 

So  in  respect  to  the  invoice  book  of  John  Wood,  containing  an 
invoice  of  the  goods  enumerated  in  the  invoice  to  which  the  defend 
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aat  swore  the  owners'  oath ;  in  the  first  of  which  the  goods  are 
priced  higher  in  the  sale  of  them  to  the  defendant  If  the  letters 
show  the  book  to  have  been  recognised  by  the  defendant  as  contain- 
ing the  true  invoice,  his  admission  supersedes  the  necessity  of  other 
proof  to  establish  the  real  price  given  by  him  for  the  goods ;  and  the 
letters  and  invoice  book,  in  connection,  preponderate  against  the 
oath  taken  by  the  defendant,  making  a  living  witness  to  the  corpus 
delicti,  charged  in  the  indictment,  unnecessary.  All  has  been  done 
in  the  case  that  can  be  done  to  intercept  such  evidence  as  would  tend 
to  prejudice  or  mislead ;  and  the  case  must  then  be  confided  to  the 
good  sense  and  integrity  of  the  jury  to  determine  upon  the  sufficiency 
of  the  evidence  to  convict :  the  Court  charging  the  jury,  that  thQ 
evidence  offered  is  of  that  character  which  supersedes  the  necessity 
of  introducing  a  living  witness  to  prove  the  perjury  charged  in  the 
indictment. 

Let  it  then  be  certified  to  the  Court  below,  as  the  opinion  of  this 
Court,  that  in  order  to  convict  the  defendant  of  the  crime  charged 
in  the  indictment,  it  is  not  necessary  on  the  part  of  the  prosecution 
to  produce  a  living  witness ;  if  the  jury  shall  believe  the  evidence 
firom  the  written  testimony  sufficient  to  establish  the  charge  that  the 
defendant  made  a  &lse  and  conupt  oath  as  to  the  cost  of  the  goods 
imported  in  the  Sheridan,  enumerated  in  the  invoice,  upon  which 
the  defendant  made  an  entry,  by  taking  the  owners'  oath  at  the 
customhouse. 

Mr.  Justice  Thompson,  dissenting. 

The  question  certified  ia  the  record  is,  whether  it  was  necessary, 
in  order  to  convict  the  defendant  of  perjury,  to  produce,  on  the  part 
of  the  prosecution,  at  least  one  living  witness,  corroborated  by  an- 
other witness,  or  by  circumstances,  to  contradict  the  oath  of  the  de- 
fendant. 

The  rule,  as  we  find  it  laid  down  in  the  elementary  books  on  this 
subject,  is,  that  to  convict  a  party  of  the  crime  of  perjury,  two  wit- 
nesses are  necessary  to  contradict  him  as  to  the  fact  upon  which  the 
perjury  is  assigned :  and  the  reason  assigned  for  the  rule  is,  that  if 
one  witness  only  is  produced,  there  will  only  be  one  oath  against 
another.  This  rule,  however,  in  the  early  adjudged  cases,  was  so 
modified  as  to  require  but  one  living  witness,  corroborated  by  cir- 
cumstances, to  contradict  the  oath  of  the  defendant ;  and  with  this 
modification  the  rule  has  remained  until  the  present  day. 

In  the  present  case,  the  fact  on  which  the  perjury  was  assigned 
related  to  the  actual  cost  of  the  goods,  at  the  time  and  place  of  ex- 
portation. This  was  a  simple  question  of  fact,  susceptible  of  proof 
,  by  witnesses,  like  any  other  matter  of  fact.  There  was  nothing, 
therefore,  growing  out  of  the  nature  of  the  inquiry,  that  rendered 
the  proof  by  witnesses  impossible,  so  as  to  take  the  case  out  of  the 
rules  of  evidence,  in  relation  to  the  crime  of  perjury.  No  living 
witness  was  produced  to  contradict  the  oath  of  the  defendant  at  the 
customhouse^  as  to  the  original  cost  of  the  goods.    His  letters  and 
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certain  invoice  books  were  produced  to  sustain  the  indictment;  and 
these  might  have  been  sufficient  to  warrant  the  jury  in  convicting 
the  defendant,  if  such  evidence  is  sufficient  to  convict  a  party  of  the 
crime  of  perjury,  without  the  production  of  at  least  one  living  wit- 
ness. It  is,  as  has  been  already  mentioned,  laid  down  in  the  books 
as  a  technical  rule  in  perjury,  that  there  must  be  at  least  one  wit- 
ness and  corroborating  circumstances  to  convict  of  this  crime :  that 
there  must  be  oath  against  oath,  as  to  the  corpus  delicti. 

When  the  books  speak  of  a  witness,  they  always  mean  oral  testi- 
mony. It  would  hardly  be  considered  as  correct  legal  language,  to 
call  a  letter  of  the  defendant  a  witness  against  him.  It  was  evi- 
dence, but  not  evidence  by  a  witness.  The  rule,  as  originally  laid 
down  in  the  elementary  treatises  on  evidence,  requiring  two  wit- 
nesses to  contradict  the  party  on  the  matter  assigned  as  perjury,  was 
so  modified  or  relaxed  as  not  to  require  two  witnesses  to  disprove 
the  facts  sworn  to  by  the  defendant.  But  if  any  material  circum- 
stances are  proved  by  other  witnesses,  in  confirmation  of  the  witness 
who  gives  the  direct  testimony  of  perjury,  it  may  turn  the  scale,  and 
warrant  a  conviction.  And  in  England  one  case  occurred,  as  re- 
ported in  a  note  in  the  seventh  volume  of  the  English  Common  Law 
Reports,  page  306,  where  the  evidence  consisted  of  the  contradictory 
oaths  of  the  party  accused,  upon  the  same  maftter  of  fact  in  which 
the  perjury  was  assigned.  It  was  held,  that  In  such  case  there  was 
oath  against  oath,  and  the  perjury  might  be  assigned  upon  either ; 
and  that  it  might  be  left  to  the  jury  to  judge  of  the  motive.  The 
authority  of  this  case,  however,  has  been  very  much  doubted.  But 
the  present  case  does  not  come  within  that  rule,  even  if  we  are 
disposed  to  follow  the  English  Courts  on  that  subject ;  for  the  let- 
ters of  the  defendant  cannot  certainly  be  said  to  be  evidence  under 
oath,  so  as  to  charge  him  with  contradictory  oaths  on  the  fact 
assigned  as  perjury.  Rules  of  evidence  are  rules  of  law,  applicable 
to  the  rights  of  persons  as  well  as  to  the  rights  of  property ;  and 
parties  are  entitled  to  have  their  rights  tested  and  decided  by  such 
rules,  as  much  in  one  case  as  the  other.  This  rule,  however,  in 
perjury,  being  a  technical  rule,  may  in  many  cases  be  difficult 
if  not  impracticable  to  be  carried  into  execution.  If  it  falls  within 
the  proper  province  of  the  Court  entirely  to  dispense  with  the  rule, 
and  put  the  evidence  in  perjury  upon  the  same  footing  as  other  cri- 
minal offences,  I  should  not  be  disposed  to  dissent  frohi  it ;  if,  as  a 
new  rule,  it  was  made  to  operate  prospectively.  But  if  it  is  intended 
to  affirm  the  doctrine  urged  at  the  bar,  that  no  such  rule  of  evidence 
ever  existed,  as  to  require  in  the  case  of  perjury  at  least  one  living 
witness,  and  circumstances  in  corroboration  of  his  oath,  in  contra- 
diction to  the  party  charged  upon  the  matter  assigned  as  the  per- 
jury ;  it  wotild,  in  my  judgment,  be  at  variance  with  a  rule  univer- 
sally laid  down  in  all  the  elementary  treatises  on  the  subject  of  evi- 
dence ;  and  as  yet  never  dispensed  with,  or  ever  called  in  question  in 
any  adjudication  that  has  fallen  under  my  notice.  And  that  this 
rule  still  exists 'in  the  English  Courts,  is  shown  by  the  late  case  of 
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Rex  VS.  Mayhew,  6  Carr.  aud  Fayncy  315,  decided  in  the  year  1834. 
The  perjury  in  that  case  was  alleged  to  have  been  committed  by 
the  defendant  (who  was  an  attorney)  in  an  affidavit  made  by  him, 
to  oppose  a  motion  made  in  the  Court  of  Chancery  on  behalf  of  the 
prosecutor,  to  refer  the  defendant's  bills  of  costs  for  taxation.  To 
prove  the  perjury,  one  witness  was  called :  and  in  lieu  of  a  second 
witness,  it  was  proposed  to  put  in  the  defendant's  bill  of  costs,  deli- 
vered by  him  to  the  prosecutor.  It  was  objected  that  this  was  not 
sufficient,  as  the  bills  had  not  been  delivered  by  the  defendant  on 
oath.  But  Denman,  Chief  Justice,  said,  '<  I  have  quite  made  up  my 
mind  that  the  bill  delivered  by  the  defendant  is  sufficient  evidence, 
or  that  even  a  letter  written  by  the  defendant,  contradicting  his 
statement  on  oath,  would  be  sufficient  to  make  it  unnecessary  to 
have  a  second  witness." 

There  was  no  intimation  here,  that  a  letter,  or  any  number  of  let- 
ters, from  the  defendant, 'contradicting  his  statement  under  oath, 
would  dispense  with  the  technical  rule  in  perjury,  requiring  at  least 
one  witness,  and  corroborating  circumstances.  The  question  was, 
as  to  what  circumstances  or  evidence  would  dispense  with  a  second 
witness. 

In  the  present  case,  it  may  be  difficult  and  perhaps  impracticable 
to  procure  any  living  witness  to  contradict  the  oath  of  the  defend- 
ant. But  it  is  more  congenial  with  the  humane  principles  of  our 
criminal  law,  that  a  guilty  man  should  escape,  than  to  convict  him 
upon  evidence  heretofore  considered  as  insufficient,  according  to 
what  is  admitted  to  have  been  the  settled  rule  of  law.  Answering 
the  question  put  in  the  record  in  the  negative,  is  abolishing  that 
rule  and  introducing  one  entirely  new ;  and  putting  the  crime  of 
perjury  on  the  same  footing  as  any  other  criminal  offence,  with 
respect  to  the  evidence  necessary  to  convict  the  accused.  If  there 
are  any  great  public  considerations  calling  for  such  an  innovation 
upon  the  rule  of  evidence  in  cases  like  the  present,  let  it  be  altered 
by  the  proper  tribunal,  and  under  the  general  rules  of  evidence 
applicable  to  other  criminal  cases.  The  evidence  derived  from  the 
letters  of  the  defendant,  is  perhaps  the  best  evidence  the  natu]:e  of 
the  case  will  admit  of.  But  it  is  an  entire  misapplication  of  this 
general  rule  to  the  present  case,  if  there  is  a  special  and  technical 
rule  in  the  case  of  perjury  that  there  must  be  at  least  one  living  wit- 
ness, and  corroborating  circumstances,  to  convict  of  that  crime.  I 
do  not  feel  myself  authorized  to  dispense  with  what  I  understand  to 
be  admitted,  the  heretofore  settled  rule  of  evidence,  which  I  consider 
a  rule  of  law,  in  the  case  of  perjury ;  and  to  apply  this  new  rule  to 
the  present  case  by  giving  it  a  retrospective  operation. 

I  am  accordingly  of  opinion,  that  the  question  put  in  the  record, 
ought  to  be  answered  in  the  affirmative. 

Note.— I  Roscoe's  Crim.  Law,  28.  685.  1  Phil.  Ev.  151.  2  Rm- 
sel's  Crim.  Law,  479.  3  Starkie's  Ev.  1144.  Archbold's  Crim. 
Plead.  157.    2  Har.  PL  C.  ch.  46,  sec  2.    4  Blackstone's  Coul  358. 
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10  Mod.  193.  6  Cowen,  120.  6  Carr.  and  Payne,  315.  7  Com. 
Law  Rep.  306,  and  notes.  25  Com.  Law  Rep.  415.  13  Peters- 
dorflf,  Ab.  tit.  Perjury,  E.  Dane,  Ab.  Ch.  210,  art.  3,  sec.  4.  Sid. 
418.    Cited,  16  Viner,  Perjury,  K     1  Nott  and  M^Cord,  547. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York,  and  on  the  point  and  question  on  which  the  judges 
of  the  said  Circuit  Court  were  opposed  in  opinion,  and  which  was 
certified  to  this  court  for  its  opinion,  agreeably  to  the  act  of  Congress 
in  such  cases  made  and  provided,  and  was  argued  by  counsel.  On 
consideration  whereof,,  it  is  the  opinion  of  this  Court,  that  in  order 
to  convict  the  defendant  of  the  crime  charged  in  the  indictment,  it  is 
not  necessary  on  the  part  of  the  prosecution,  to  produce  a  living  wit- 
ness, if  the  jury  shall  believe  the  evidence  from  the  written  testi- 
mony sufficient  to  establish  the  charge,  that  the  defendant  made  a 
false  and  corrupt  oath,  as  to  the  cost  of  the  goods  imported  in  the 
Sheridan,  enumerated  in  the  invoice  upon  which  the  defendant 
made  an  entry  by  taking  the  owners'  oath  at  the  customhouse. 
Whereupon  it  is  ordered  and  adjudged  by  this  Court,  that  it  be  so 
certified  to  the  said  Circuit  Court,  accordingly. 
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The  Philadelphia  and  Trenton  Railroad  Company,  Plain- 
tiffs IN  error,  vs.  James  Stimfson,  Defendant  in  error. 

/ 

Action  for  th«  ▼iolation  of  a  patent  right,  granted  to  the  patentee  for  **  a  new  and  uaefal 
improYement  in  turning  short  curves  on  railroads." 

On  the  26ih  September,  1835,  a  second  patent  was  granted,  the  origioal  patent,  granted 
in  1831,  having  been  surrendered  and  cancelled  on  account  of  a  defective  spedfication; 
the  second  patent  being  for  fourteen  years  from  the  date  of  the  original  patent  The 
second  patent  was  in  the  precise  form  of  the  original,  except  the  recital  of  the  foct,  that 
the  former  patent  was  cancelled  **  on  account  of  a  defective  specification,''  and  the  state- 
ment of  the  time  the  second  patent  was  to  begin  to  run-  It  was  objected  that 
the  second  patent  should  not  be  admitted  in  evidence  on  the  trial  of  the  case, 
because  it  did  not  contain  any  recitals  that  the  prerequisites  of  the  act  of  Congress 
of  1836,  authorizmg  the  renewal  of  patents,  had 'been  complied  with.  Held:  that 
this  objection  cannot,  in  point  of  law,  be  maintained.  The  patent  waa  issaed  under  the 
great  seal  of  the  United  States,  and  is  signed  by  the  President,  and  connterrigned  by  the 
Secretary  of  State.  It  is  a  presumption  of  law,  that  all  public  officers,  and  especially 
such  hi£^  lunctionaries,  perform  their  proper  official  duties,  until  the  contrary  is  proved. 
Where  an  act  is  to  be  done,  or  patent  granted  upon  evidence  and  proofs  to  be  laid  before 
a  public  officer,  upon  which  he  is  to  decide,  the  feet  that  he  has  done  the  act,  in  granting 
the  patent,  is  prima  fecie  evidence  that  the  proofii  have  been  regularly  made,  and  were 
eatia&ctory.  No  other  tribunal  is  at  liberty  to  re-examine  or  controvert  the  sufficiency 
of  such  proofs,  when  the  law  has  made  the  officer  the  proper  judge  of  their'  sufficiency 
and  competency. 

Patents  for  lands,  equally  with  patents  for  inventions,  have,  in  Courts  of  justice,  been 
deemed  prima  facie  evidence  that  they  have  been  regularly  granted,  whenever  they  have 
been  produced  under  the  great  seal  of  the  government,  without  any  recitals  or  proofe  that 
the  prerequisites  of  the  acts  under  which  they  have  been  issued  have  been  duly  observed. 
In  cases  of  patents,  the  United  States  have  gone  one  step  further;  and  as  the^patentee  is 
required  to  make  oath  that  he  is  the  true  inventor,  before  he  can  obtain  a  patent,  the 
patent  has  been  deemed  prima  fecie  evidence  that  he  has  made  the  invention. 

It  is  incumbent  on  those  who  seek  to  show  that  the  examination  of  a  witness  has  been  im- 
properly rejected,  to  establish  their  right  to  have  the  evidence  admitted ;  for  the  Court 
will  be  presumed  to  have  acted  correctly,  until  the  contrary  is  established. 

To  entitle  a  party  to  examine  a  witness  in  a  patent  cause,  the  purpose  of  whose  testimooy  is 
to  disprove  the  right  of  the  patentee  to  the  invention,  by  showing  its  use  prior  to  the 
patent  by  others,  the  provisions  of  the  patent  act  of  1836,  relative  to  notice,  must  be 
strictly  complied  with. 

It  is  incumbent  on  those  who  insist  upon  the  right  to  put  particular  questions  to  a  witness, 
to  establish  that  right  beyond  any  reasonable  doubt,  for  the  veiy  purpose  stated  by  them ; 
and  they  are  not  afterwards  at  liberty  to  desert  that  purpoee,  imd  to  show  the  pertinency 
or  relevancy  of  the  evidence  for  any  other  purpose  not  then  suggested  to  the  Court. 

A  party  has  no  right  to  cross-examine  any  witness,  except  as  to  fects  and  circumstances 
connected  with  the  matters  stated  in  his  direct  examination.  If  he  wishes  to  examine 
him  on  other  matters,  he  must  do  so  by  making  the  witness  his  own ;  and  calling  him  as 
such,  in  the  subsequent  progress  of  the  cause.  A  party  cannot,  by  his  own  omission  to 
take  an  objection  to  the  admission  of  improper  evidence,  brought  out  on  a  croas-examin- 
ation,  found  a  right  to  introduce  testimony  in  chief,  to  rebut  it  or  explain  it 

Parol  evidence,  beving  upon  written  contracts  and  papers,  ought  not  to  be  admitted  in  evi- 
dence, without  the  production  of  such  written  contracts  or  papers;  so  as  to  enable  both 
the  Court  and  the  jury  to  see  whether  or  not  the  admission  of  the  parol  evidence  in  any 
manner,  will  trench  upon  the  rule  that  parol  evidence  is  not  admissihle  to  vary  or  contra- 
dict written  contracts  or  papers. 

As  a  general  rule,  and  upon  general  principles,  the  declarations  and  conversations  of  the 
plaintiff  are  not  admissible  evidence  in  fevour  of  his  own  rights.  This  is,  however,  but 
a  general  rule,  and  admits  and  requires  various  exceptions.  There  are  many  cases  in 
which  a  party  may  show  his  declarations  comport  with  acts  in  his  own  fevour,  as  a  part 
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of  the  Tee  geeta.  There  aie  other  caaea  in  which  hia  material  declarationa  have  been 
admitted 

In  an  action  for  an  aaaanlt  and  battery  and  wounding,  the  declarationa  of  the  plaintiff  to 
his  internal  paina,  achea,  injuriea,  and  aymptoma,  So  the  physician  attending  him,  are 
admiaaible  for  the  purpose  of  showing  the  nature  and  extent  of  the  iojuries  done  to  him. 
In  many  cases  of  inventions,  it  is  hardly  possible  in  any  other  manner  to  ascertain  the 
precise  time  and  exact  origin  of  the  invention. 

The  conversations  and  declarations  of  a  patentee,  merely  affirming  that  at  aome  former 
period  he  had  invented  a  particular  machine,  may  well  be  objected  to.  But  his  conver- 
sations and  declarationa,  stating  that  he  had  made  an  invention,  and  describing  its  details, 
and  explaining  its  operations,  are  properly  deemed  an  assertion  of  his  right,  at  that  time, 
aa  an  inventor,  to  the  extent  of  the  facts  and  details  which  he  then  makes  known,  although 
not  of  their  existence  at  an  anterior  time.  Such  declarations,  coupled  with  a  description 
of  the  nature  and  objects  of  the  invention,  are  to  be  deemed  a  part  of  the  res  geste,  and 
legitimate  evidence  Uiat  the  invention  waa  then  known  and  claimed  by  him ;  and  thus 
its  origin  may  be  fixed  at  least  as  eariy  as  that  period. 

If  the  rejection  of  evidence  is  a  matter  resting  in  the  sound  discretion  of  the  Court,  this 
cannot  be  assigned  as  error. 

The  mode  of  conducting  trials,  the  order  of  introducing  evidence,  and  the  times  when  it 
is  to  be  introduced,  are  properly  matters  belonging  to  the  practice  of  the  Circuit  Courts, 
with  which  the  Supreme  Court  ought  not  to  interfere;  unless  it  shall  chose  to  prescribe 
some  fixed  general  rules  on  the  subject,  under  the  authority  of  the  act  of  Congress. 
The  Circuit  Courts  possess  this  discretion  in  as  ample  a  manner  aa  other  judicial  tribu- 


Testimony  waa  not  offered  by  a  defendant,  or  stated  by  him  aa  matter  of  defisnce,  in  the 
stage  of  the  cause  when  it  is  usually  introduced  according  to  the  practice  of  the  Court 
It  was  offered  after  the  defendant's  counsel  had  stated,  in  open  Court,  that  they  had 
dosed  their  evidence,  and  after  the  plaintiff)  in  consequence  of  that  declaration,  had 
dischaiged  his  own  witness.  The  Circuit  Court  refused  to  admit  the  testimony.  Held, 
that  this  decision  waa  proper. 

IN  error  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

At  the  April  session  of  the  Circuit  Court,  James  Stimpson  insti- 
tuted an  action  against  the  plaintiffs  in  error,  for  the  recovery  of 
damages,  for  the  violation  of  a  patent  granted  to  him  by  the  United 
States,  on  the  26th  day  of  September,  1835,  for  <<a  new  and  useful 
improvement  in  the  mode  of  turning  short  curves  on  railroads.'' 

The  case  was  tried  on  the  16th  day  of  February,  1839;  and  a 
verdict  was  rendered  for  the  plaintiff,  for  the  sum  of  four  thousand 
two  hundred  and  fifty  dollars.  On  the  6th  of  May,  1839,  a  remit- 
titer  was  entered  on  the  docket  of  the  Court,  for  the  sum  of  one 
thousand  dollars ;  and  a  judgment  was  entered  for  the  plaintiff  for 
three  thousand  two  hundred  and  fifty  dollars. 

On  the  trial  of  the  cause,  the  defendants  tendered  a  bill  of  ex- 
ceptions to  the  decision  of  the  Court,  on  their  admitting  the  patent 
to  the  plaintiff  in  evidence ;  and  to  other  rulings  of  the  Court  in  the 
course  of  the  trial.    The  defendants  prosecuted  this  writ  of  error. 

The  patent  granted  by  the  United  States  to  James  Stimpson  was 
as  follows : 

'^  The  United  States  of  America ;  to  all  to  whom  these  letters 
patent  shall  come. 

^<  Whereas,  James  Stimpson,  a  citizen  of  the  United  States,  hath 
alleged  that  he  has  invented  a  new  and  useful  improvement  in  the 
2  p  2  57 
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mode  of  turning  short  curves  on  railroads,  for  which  letters  patent 
were  granted  the  twentv-third  day  of  August,  1831 ;  which  letters 
being  hereby  cancelled  on  account  of  a  defective  specification; 
which  improvement,  he  states,  has  not  been  known  or  used  before 
his  application,  hath  made  oath  that  he  does  verily  believe  that  he 
is  the  true  inventor  or  discoverer  of  the  said  improvement,  hath 

f)aid  into  the  treasury  of  the  United  States,  the  sum  of  thirty  dol- 
ars,  delivered  a  receipt  for  the  same,  and  presented  a  petition  to 
the  Secretary  of  State,  sig^fying  a  desire  of  obtaining  an  exclu- 
sive property  in  the  said  improvement,  and  praying  that  a  patent 
may  be  granted  for  that  purpose.  These  are,  therefore,  to  grant 
according  to  law,  to  the  said  James  Stimpson,  his  heirs,  adminis- 
trators, or  assigns,  for  the  term  of  fourteen  years  from  the  twenty- 
third  day  of  August,  1831,  the  full  and  exclusiva  right  and  liberty 
of  making,  constructing,  using,  and  vending  to  others  to  be  used, 
the  said  improvement,  a  description  whereof  is  given  in  the  words 
of  the  said  James  Stimpson  himself,  in  the  schedule  hereto  an- 
nexed." 

Tested  at  Washington,  under  the  seal  of  the  United  States,  on 
the  26th  day  of  September,  1836,  by  the  President  of  the  United 
States ;  and  certified  in  the  usual  form  by  the  Attorney  General  of 
the  United  States. 

<<  The  schedule  referred  to  in  these  letters  patent,  and  making  a 
part  of  the  same,''  contained  <^  a  description  in  the  words  of  ibe 
said  James  Stimpson  himself,  of  his  improvement  in  the  mode  of 
turning  short  curves  on  railroads,  for  which  letters  patent  were 
granted,  dated  the  twenty-third  day  of  August,  1831,  which  letters 
patent  being  hereby  cancelled,  on  account  of  a  defective  specifica- 
tion." 

The  specification  describes  the  invention  with  minute  particu- 
larity, and  concludes :  "What  I  claim  as  my  invention,  or  improve- 
ment, is  the  application  of  the  flanches  of  the  wheels  on  one  side 
of  railroad  carriages,  and  of  the  treads  of  the  wheels  on  the  other 
side,  to  turn  curves  upon  railways,  particularly  such  as  turning  the 
corners  of  the  streets,  wharves,  &c.,  in  cities  and  elsewhere,  operating 
upon  the  principle  herein  set  forth." 

The  bill  of  exceptions  stated,  that  the  counsel  for  the  plaintiff 
offered  in  evidence  the  patent  and  specification,  to  the  admission  of 
which  in  evidence,  the  counsel  for  the  defendant  objected ;  but  ttie 
objection  was  overruled  by  the  Court,  and  the  evidence  was  ad- 
mitted. 

2.  The  defendants  offered  to  give  in  evidence,  by  Josiah  White, 
the  description  of  a  flange  upon  one  side  of  the  railroad  cars,  and 
the  running  upon  the  tread  of  the  wheel  upon  the  other  side,  with 
the  flange  in  a  groove,  for  the  turning  of  curves,  which  he  had  seen 
in  use  before  the  date  of  plaintiff's  patent ;  which  was  objected  to 
by  the  counsel  for  the  plaintiff,  and  the  objection  sustained  by  the 
Court.  The  objection  of  the  counsel  for  the  plaintiff  to  the  intro- 
duction of  the  testimony  of  Josiah  White,  was  founded  on  the  ab- 
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sence  of  the  notice  required  by  the  act  of  Congress  of  the  nse  of 
the  machine  at  Mauch  Chunk;  at  which  place,  it  was  said,  his 
testimony  would  show  it  had  been  used. 

3.  The  third  exception  was  to  the  refusal  of  the  Court  to  allow 
the  defendants  to  introduce  proof  of  the  conversations  between  the 
patentee  and  the  counsel  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany, while  an  arrangement  of  a  suit  against  the  Company  was 
made,  as  to  the  character  and  effects  of  the  arrangements. 

4.  The  counsel  for  the  plaintiff,  by  rebutting  evidence,  to  extend 
his  claim  to  the  invention  prior  to  the  time  at  which  the  defendants 
had  proved  the  reduction  of  the  same  into  use  and  practice  by 
others,  offered  to  give  evidence  by  witnesses  of  the  conversations 
of  the  patentee  on  the  subject  of  his  invention  at  an  anterior  period ; 
which  conversations  were  intended  to  show  the  making  of  the  in- 
vention by  the  patentee,  before  and  at  the  period  when  the  same 
took  place.  The  counsel  for  the  defendants  objected  "to  tEeacP^^- - 
mission  of  this  testimony ;  but  the  Court  overruled  the  objection. 

5.  The  fifth  exception  was  to  the  refusal  of  the  Court  to  ad^t 
the  examination  of  Dr.  Thomas  P.  Jones.  The  plaintiff  had  dis- 
charged his  witnesses  on  the  declaration  of  the  defendants'  counsel 
that  they  had  closed  their  evidence.  The  testimony  asked  from 
Dr.  Jones,  was  to  new  facts.  The  Court  refused  to  admit  the 
testimony,  on  the  ground  that  the  testimony  was  improper,  and  that 
it  was  offered  too  late. 

The  case  was  argued  by  Mr.  Coxe,  and  Mr.  Southard,  for  the 
plaintiffs  in  error;  and  by  Mr.  J.  R.  Ingersoll,  for  the  defendant. 

Mr.  Coxe  and  Mr.  Southard,  on  the  first  exception. 

The  patent  should  not  have  been  admitted  in  evidence.  On  its 
face  it  is  inoperative,  and  invalid.  It  is  not  a  patent  under  the  act 
of  Congress  of  1793 ;  but  it  purports  to  be  a  substituted  patent  for 
one  which  had  been  surrendered.  It  gives  to  the  patentee  the  same 
privileges  as  those  which  were  given  by  the  first  patent.  It,  there- 
fore, should  be  in  strict  and  exact  conformity  with  the  law  of  1793, 
as  well  as  with  the  subsequent  act  of  Congress,  authorizing  the  sur- 
render of  a  patent  for  an  imperfect  specification,  and  the  issue  of 
another. 

The  act  of  gist  February,  1793,  requires^by  its  third  section,  that 
the  applicant  shall  be  the  true  inventor  of  the  machine,  &c.    This  y 
is  made  a  sine  qua  non  to  the  granting  the  patent,  and  the  oath  of 
the  claimant  is  required  to  this  fact    This  provision  makes  the  oath      ^ 
necessary,  before  the  Secretary  of  State  has  authority  to  grant  the 
patent.    There  is  no  remedy,  if  this  has  been  omitted. 

There  was  no  decision  before  the  case  of  Morris  vs,  Huntington, 
Paine's  Reports,  348,  which  affirmed  the  right  of  a  patentee  to  sur- 
render his  patent  for  an  erroneous  or  imperfect  specification.  After 
this  case,  Congress  authorized  such  a  surrender.    Act  of  Congress 
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of  July  3dy  1832.    By  this  act  the  cause  of  the  surrender  must  be 
made  out  to  the  satisfaction  of  the  Secretary  of  State,  when  a  ; 
second  patent  is  asked  for.    It  has  been  decided,  that  a  patent  is 
prima  facie  evidence  of  the  statements  on  the  face  of  the  pateoL  ' 
This  does  not  give  any  other  validity  to  those  statements ;  and  it  is 
not  sufficient  that  some  of  the  requirements  of  the  act  of  Congress  ^ 
are  stated.    All  must  be  set  fortbi  and  an  averment  must  be  made^' 
that  every  thing  has  been  done.    There  is  no  halting  point.    Those 
requirements  exist  as  to  any  patent  granted  after  the  surrender  of  a/ 
patent    The  errors  or  imperfections  in  the  specification,  on  which 
the  surrender  has  been  made,  should  be  stated.    Grant  vs.  Ray-/ 
mond,  6  Peters,  218.    In  the  case  cited,  there  was  a  recital  of  the  v 
surrender  of  the  patent,  and  the  cause  of  its  surrender. 

There  is  in  the  patent  which  was  before  the  Circuit  Oourt,  no 
recital  of  the  imperfections  of  the  first  specification ;  no  all^ation 
that  there  was  no  fraud  in  the  transaction.  There  is  nothing  shown 
but  the  gratuitous  act  of  the  officer  in  granting  the  second  patent 
And  yet  all  the  prerequisites  to  the  granting  of  a  second  patent  should 
appear  in  it,  as  wpU  as  be  of  record  in  the  patent  office. 

Without  these  essential  features  in  a  patent  given  on  the  surrender  v 
of  a  previous  one  for  the  same  invention,  it  caniiot  be  read  in  evi- 
dence to  a  jury.  The  requirements  in  both  the  acts  of  Congress  of 
1 792,  and  1832,  must  appear  in  it.  If  all  those  matters  are  not  shown, 
the  second  patent  stands  as  a  new  patent :  and  by  allowing  it  to  be 
given  in  evidence,  the  Court  altogether  disregard  the  law.  If  the 
patent,  in  this  imperfect  form,  is  admitted  as  prima  facie  proof,  all 
the  burden  of  contradicting  it  is  thrown  on  the  opposite  party.  Cited, 
on  these  points,  Shaw  vs.  Cooper,  7  Peters,  245. 

In  support  of  the  second  exception,  the  counsel  contended  that 
the  notice  given  was  sufficient  to  authorize  the  introduction  of  the 
testimony  of  Josiah  White.  Cited,  on  this  point,  Evans  vs.  Eaton, 
Peters'  C.  C.  R.  322.  Wheat  Rep.  S.  C.  The  notice  would 
have  been  sufficient  under  the  act  of  Congress  of  1793,  and  why  not 
under  the  act  of  July  3d,  1836  ? 

The  objection  to  the  introduction  of  the  evidence  by  the  counsel 
for  the  defendants,  which  was  sustained  by  the  Court,  and  which  is 
the  subject  of  the  defendants'  third  exception,  was  well  taken.  It 
was  in  the  power  of  the  plaintiff  to  have  produced  his  contract 
with  the  Baltimore  and  Ohio  Railroad  Company,  and  have  rendered 
this  evidence  unnecessary.     He  did  not  do  so. 

As  to  the  fourth  exception.  It  is  admitted,  that  it  was  the  right 
of  the  plaintiff  to  prove,  by  legal  rebutting  evidence,  that  the  inven- 
tion made  by  him,  and  for  which  he  held  the  patent,  was  in  use  be- 
fore the  period  in  which  the  defendant  had  proved  the  invention 
by  him.  But  this  evidence  could  not  be  given,  by  showing  the  con- 
versations of  the  plaintiff  on  the  subject  of  the  invention  before  the 
date  of  the  first  patent 

Conversations  on  the  subject  of  an  mvention  are  not  the  inven- 
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tion ;  nor  are  the  ideas  of  the  invention,  its  actual  development 
There  must  be  an  application  of  the  thought,  in  the  construction 
of  the  machine. 

This  is  an  attempt  to  give  the  declarations  of  a  party  in  evi- 
dence, after  the  actual  occurrence  of  the  transaction.  No  declara- 
tion of  a  person  that  he  intended  to  take  out  a  patent,  could  be 
given  in  evidence.  Cited,  on  this  point,  1  Wheat  Rep.  313.  10  Serg. 
and  Rawle,  27.  5  Serg.  and  Rawle,  295.  Roscoe  on  Evidence,  21. 
4  Washington  C.  C.  R.  58.     5  Mason,  6.     1  Gallis,  C.  C.  R.  438. 

As  to  the  fifth  exception,  the  counsel  contended,  that  the  evi- 
dence of  Dr.  Jones  was  rebutting  evidence,  and  was  regular ;  as  it 
was  offered  to  meet  and  to  disprove  the  plaintiff's  declarations, 
which  the  Court  had  admitted  as  testimony. 

Mr.  IngersoU,  for  the  defendants  in  error. 

1.  The  objection  to  the  certificate  of  the  Secretary  of  State  should 
apply  rather  to  the  effect  than  the  admissibility  of  the  document. 
That  officer  is  authorized  by  law  to  issue  patents,  and  the  presump- 
tion is,  that  he  has  done  so  rightfully.  Possession  of  the  document 
does  not  affect  the  intrinsic  rights  of  any  one.  Every  question  of 
merit  is  still  open.  It  enables  the  patentee  to  sue ;  but  it  neither 
secures  him  in  the  enjoyment  of  the  alleged  invention,  nor  precludes 
others  from  contesting  the  validity  of  his  claims.  In  the  different 
cases  cited,  the  patent  appears  to  have  been  received  in  evidence 
exactly  in  the  form  now  exhibited,  although  it  may  have  availed 
nothing  to  the  plaintiff  afterwards.  > 

Sullivan  vs.  Redfield,  1  Paine,  447 :  "  The  patent  is  prima  facie 
evidence  of  the  right."  The  Margaretta,  2  Gall.  519 :  Remission, 
though  not  valid,  was  given  in  evidence.  See  also  Bingham  vs. 
Cabot,  3  Dall.  19.  Bell  vs.  Morrison,  1  Peters,  355.  Keene  vs. 
Meade,  3  Peters,  6.  The  United  States  vs.  Liddle,  2  Wash.  C.  C. 
Rep.  205. 

2.  The  testimony  of  Josiah  White  would  have  been  admitted  under 
the  sixth  section  of  the  law  of  1793.  But  the  fifteenth  (or  corres 
ponding)  section  of  the  law  of  1836,  requires  notice  of  place,  person, 
and  residence.  As  the  law  previously  btood,  great  injustice  might 
have  been  done,  unless  the  Court  had  construed  it  so  as  to  invest 
the  judge  with  power  to  prevent  the  plaintiff  from  b^ng  taken  by 
surprise.  Evans  vs.  Eaton,  3  Wheat  505.  The  law  now  wisely 
anticipates  the  necessity  for  an  exercise  of  judicial  discretion  and 
possible  delay ;  and  requires  notice  of  the  place  where  the  improve- 
ment is  supposed  by  a  defendant  to  have  been  previously  used. 
This  was  not  given,  and  the  testimony  was  necessarily  rejected. 

3.  Although,  in  truth,  the  offer  to  examine  Mr.  Latrobe  upon  cer- 
tain points  was  not  rejected  by  the  Court,  but  withdrawn  by  the 
counsel,  yet  as  it  appears  by  the  record  to  have  been  a  point  decided, 
I  will  submit  to  treat  it  accordingly.  The  testimony  would  no  doubt 
have  been  rejected  if  the  offer  had  been  persisted  in,  and  the  delay 
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that  would  be  requisite  to  put  the  record  right  would  be  deeply  in- 
jurious to  my  client 

(1.)  The  inquiries  suggested  for  the  witness  are  impracticable,  and 
they  lead  to  impracticable  results.  The  inquiry  refers  to  a  ^  nego- 
tiation/' <' arrangement/'  and  ^'settlement"  It  asserts  the  fact  that 
a  "grant"  or  "contract,"  was  made.  Negotiation  is  the  necessary 
preliminary  to  a  contract,  is  absorbed  in  it,  and  forms  a  part  of  it 
How  can  you  separate  them  ?  Out  of  one  identified  existence,  two 
things  are  to  be  made,  essentially  distinct  from  each  other.  That  is 
impossible. 

(2.)  The  inquiries  are  irrelative.  The  arrangement  contemplated 
was  res  inter  alios  acta.  The  plaintiffs  in  error  were  altogether 
strangers  to  it  Many  inducements  may  lead  to  a  settlement  with 
one  person  which  would  not  render  it  desirable  with  another.  If  it 
were  not  that  Ross  Winans  had  previously  been  cross-examined  by 
the  counsel  for  the  plaintiffs  in  the  Circuit  Court,  to  the  point  of 
settlement  with  the  Baltimore  and  Ohio  Company,  no  pretence  for 
the  inquiry  would  exist  If  that  was  wrong,  this  will  not  make  it 
right  It  was  not  objected  to.  If  not  strictly  cross-examination,  we 
had  no  right  to  resort  to  it  EUmaker  vs.  Buckley,  16  Serg.  and 
Rawle.  If  it  was  regular  cross-examination,  it  cannot  justify  the 
proposed  irregularity.  But  we  were  bound  to  put  the  witness  on 
his  guard  as  to  a  collateral  fact  which  might  impeach  his  testimony. 
Rule  in  the  Queen's  case. 

(3.)  The  object  attempted  to  be  proved  was  a  mere  entity;  an 
abstraction :  nothing  actually  done,  but  at  best  something  omitted 
or  avoided :  a  conclusion  or  construction :  a  contingency  without  a 
substantial  thing  to  support  it. 

(4.)  It  was  an  attempt  to  prove  by  parol  some  known  written 
arrangement,  which  was  susceptible  of  being  produced. 

4.  Explanations  of  the  patentee  himself  were  good  evidence  to 
prove  the  genuineness  of  his  claims  to  originality.  It  is  necessary 
to  understand  the  manner  in  which  this  testimony  was  produced. 
Plaintiff  at  first  simply  produced  his  patent,  and  called  a  witness 
who  proved  its  utility  and  the  infringement  by  the  defendants. 
Then  the  defendants  went  at  large  into  proof  of  alleged  priority  of 
invention  by  other  persons.  AU  of  this  went  to  show  a  use  beifore 
the  date  of  the  plaintiff's  patent  A  necessity  was  therefore  thrown 
upon  him  of  proving  that  his  invention  existed,  and  was  communi- 
cated by  him  to  different  persons  at  a  still  earlier  period.  No  doubt 
of  the  importance  of  such  proof.  It  consisted  of  evidence  of  plain- 
tiff's invention  prior  to  defendants'  knowledge,  or  the  knowledge 
of  those  persons  on  whom  they  relied.  To  meet  this  particular  exi- 
gency, that  is,  to  show  invention,  it  is  difficult  to  conceive  what  can 
be  authentic  except  what  comes  from  the  inventor  himself.  He 
therefore  produced  several  individuals,  who  stated  that  he  described 
the  improvement  to  them  at  a  period  considerably  earlier  than  de- 
fendants had  fixed  for  its  earliest  use.  If  he  described  it,  he  must 
have  known  it    If  he  knew  it  before  any  other  person,  he  must 
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have  invented  it    That  prior  knowledge  was  invention ;  and  that 
was  the  very  thing  to  be  proved. 

Two  objections  were  taken  to  the  character  of  the  proof:  Ist.  That 
it  was  derived  from  the  plaintiff  himself;  2d.  That  the  alleged  im- 
provemeDt  was  not  then  brought  into  practical  use  by  him. 

Answer  1st  It  was  an  invention ;  else  not  patentable :  in  o^er 
words,  it  must  spring  from  himself.  An  exhibition  of  it  must  neces-  , 
sarily  in  some  shape  or  other  be  his  act  Whatever  might  be  said 
or  done  by  others  could  not  be  available  to  him.  The  exhibition 
might  be  effected  by  deeds,  signs,  or  words.  It  matters  not  in  what 
particular  manner  the  effect  is  produced,  but  the  discovery  must 
make  manifest  its  paternity;  and  it  can  do  so  only  through  the  me- 
dium of  its  proper  parent 

This  may  be  done  by  his  works — a  machine  constructed.  Let  it 
be  produced ;  original,  practical,  perfect  in  all  its  parts.  Nothing 
is  gained  by  the  author  unless  something  more  than  all  this  appears, 
viz.  authorship.  However  eloquent  the  machine  may  be  as  to  its 
uses,  it  cannot  speak  for  itself,  as  to  its  author.  The  nearest  it  can 
come  to  speech  would  be  an  inscription  or  label  on  its  front:  ^^  J.  S. 
fecit,"  for  example. 

That  would  at  best  be  a  written  declaration.  What  difference 
would  it  make  that  the  writing,  or  stamping,  or  printing,  should  be 
in  a  book  ?  That  description  of  evidence  in  a  sister  department  of 
the  law,  is  conclusive  of  important  rights.  In  maintaining  copy- 
rights, the  writing  of  the  party  is  the  essence  of  the  discovery,  and 
the  sole  proof  of  invention  or  originality.  If,  instead  of  writing  with 
his  own  hand,  the  same  author  dictates  to  another  person,  cannot 
the  amanuensis  prove  the  dictation,  and  hence  the  authorship  ?  A 
blind  author  has  often  given  to  the  world  the  result  of  his  genius, 
through  the  pen  of  another.  On  a  question  of  authorship,  surely 
the  testimony  of  the  scribe  would  be  received  as  competent 

Another  species  of  proof  of  invention  remains,  namely,  oral  ex- 
planation alone.  Why  may  it  not  be  received  ?  It  is  the  very  thing 
itself.  To  speak  it,  was  to  create  it,  if  it  did  not  already  exist  in 
thought ;  and  if  it  did,  it  must  prove  it  The  proof  was  given  to 
counteract  the  allegation  of  earlier  discovery.  It  produces  the  effect 
by  showing  that  the  earlier  discoverers,  as  they  are  regarded,  re- 
ceived from  the  plaintiff  the  information  which  enabled  them  to  put 
the  invention  in  use,  and  then  attempt  to  deny  the  right  of  showing 
how  the  information  was  communicated  and  obtained.  One  of  the 
very  pieces  of  testimony  objected  to  consisted  of  a  conversation 
with  the  person  who  claimed  to  be  an  inventor  in  preference  to  the 
plaintiff. 

The  declaratidns  did  not  stand  alone ;  they  were  accompanied  by 
two  drawings  and  a  model.  The  date  of  the  existence  of  these 
monuments  is  clearly  proved.  The  conversations  became  but  a  part 
of  the  res  gestae. 

There  are  many  occasions  on  which  one's  own  sayings  and  doings 
are  good  evidence ;  in  some  instances  the  best,  and  in  others  the  only 
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evidence.  The  present  is  an  anomaly  unless  it  concurs.  It  does 
not  follow  that  the  expressions  of  an  individual  are  the  illegal  crea- 
tion of  testimony  for  himsel£  Such  are,  1.  Various  kinds  of  declara- 
tions ante  litem  motam ;  2.  When  the  sayings  are  the  doings,  as  in 
cases  of  notice ;  3.  Where  the  expressions  of  an  individual  are  the 
test  of  a  given  state  of  things,  as  intellect ;  4.  Proof  of  a  contract, 
as  marriage,  by  words  de  presenti ;  5.  Almost  any  other  discovery 
or  invention,  not  connected  with  the  useful  arts.  A  reward  is 
offered  for  lost  property:  the  finder  informs  of  the  finding  of  it :  the 
declarations  can  be  proved. 

Answer  2d.  As  to  the  objection  that  the  explanations  were  not 
reduced  to  practice.  Here,  too,  the  objection  loses  sight  of  the  fact 
that  our  evidence  was  not  original,  but  merely  designed  to  meet  a 
collateral  issue  as  to  the  period  of  inyention,  and  not  exactly  as  to 
invention  itself.  On  any  ground,  however,  the  question  of  inven- 
tion does  not  depend  upon  whether  the  thing  has  been  reduced  to 
practice,  but  whether  it  can  be.  Not  whether  it  is  actually  prac- 
tised, but  practicable.  Drawings,  descriptions,  and  models  are  sent 
to  the  patent  office.  These  are  miniature  likenesses,  not  the  thing 
itself.  Any  other  course  would,  in  many  instances,  be  quite  imprac- 
ticable. A  ship,  a  house,  a  town,  are  often  the  recipients  of  an  im- 
provement which  cannot  be  practically  exhibited,  except  in  connec- 
tion with  the  vast  object  to  which  it  is  applied.  Sometimes  the 
reducing  to  practice  might  be  destructive  of  life  or  property.  A 
guillotine  need  not  be  rehearsed  in  order  to  prove  its  power. 

Besides,  it  might  destroy  the  very  intention,  to  insist  on  practical 
exercise.  It  might  be  regarded  as  giving  the  invention  to  the  pub- 
lic, and  theil  the  patent  right  is  gone  forever. 

5.  Thomas  P.  Jones  was  called  by  the  defendants  after  all  the 
testimony  in  chief,  on  both  sides;  and  the  plaintiff's  rebutting  testi- 
mony also  had  been  given,  and  his  witnesses  dismissed ;  and  much 
time  had  been  occupied  in  giving  rebutting  testimony  for  the  defend- 
ants. The  declared  object  was  to  prove  that  the  invention  described 
in  the  plaintiff's  patent  of  1835,  was  different  from  the  invention 
described  by  him  in  his  patent  of  1831:  in  other  words,  that  the 
patent  which  purported  to  be  a  mere  correction  of  form,  was  in  sub- 
stance a  totally  different  thing.  We  are  struck  at  once  with  an  in- 
consistency between  this  point,  and  the  whole  tenor  of  the  defend- 
ants' case.  The  notice  which  they  gave,  the  aim  of  their  evidence, 
their  great  design,  is  to  show  that  the  thing  relied  on  by  the  plain- 
tiff, which  was  patented  by  him  in  1835,  was  well  known  and  used 
in  1831;  known  to  everybody,  publicly,  notoriously.  Yet  we  are 
now  told  that  it  was  not  known  even  to  the  plaintiff  himself;  but 
that  he  found  it  necessary  four  years  afterwards  to  desert  the  alleged 
invention  of  1831,  and  surreptitiously  to  foist  in  a  different  thing, 
which  then  became  known  to  him  for  the  first  time.  Unless  this  is 
the  true  meaning  of  the  point,  it  has  none. 

The  evidence  offered  was  original  and  direct.  It  contradicted 
nothing  already  asserted  in  evidence.    It  was  directed  to  a  point  in 
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no  way  collateral.  It  went  immediately  to  the  essential  merits  of 
the  case.  It  was  of  great  importance,  undoubtedly.  Nothing  could 
be  more  conclusive  against  the  plaintiff.  Not  only  would  it  be  de- 
structive of  his  claim  to  originality;  but  it  would  prove  a  most  auda- 
cious fraud,  abortively  attempted,  and  calculated,  when  detected,  to 
deprive  him  of  all  standing  in  or  out  of  Court,  and  to  render  his 
defeat  as  disgraceful  as  it  was  inevitable. 

Notice  of  all  this  ought  to  have  been  given,  perhaps.  It  is  not 
urged,  however,  as  an  argument,  that  none  was  received ;  although 
it  might  have  been  calculated  to  take  the  plaintiff  by  surprise.  But 
it  was  a  fact  above  all  others,  requiring,  and  in  its  nature  admitting 
of  countervailing  proofl  Not  a  clerk  in  the  office,  probably,  could 
have  failed  to  give  material  testimony  in  reply.  These  persons  were 
at  a  distance  ;  and  we  should  have  been  left  to  the  question  of  pro- 
bability, whether  a  man,  in  any  extremity  of  impudent  fraud,  would 
have  ventured  to  place  two  totally  different  patents  side  by  side  in 
the  office,  asserting  that  they  were  in  substance  identical. 

The  evidence  offered  was  not  the  best  the  nature  of  the  case  admit- 
ted of.  Contradiction  was  to  be  proved  between  t^o  written  instru- 
ments, with,  perhaps,  a  model  accompanying  each  of  them.  Copies 
would  be  the  proper  sources  of  illustration.  Were  copies  not  acces- 
sible? We  do  not  know.  No  inquiry  was  made.  A  thousand 
copies  may  have  been  made  before  the  patent  office  was  destroyed. 
Plaintiff  himself,  no  doubt,  had  such  copies  in  hij  possession.  No 
notice  was  given  to  him  to  produce  them,  before  this  violent  attempt 
was  made  to  introduce  secondary  evidence. 

To  get  rid  of  all  this,  the  argument  was  that  the  difference  was 
only  to  be  inferred  between  the  patents  from  a  difference  between 
the  conversation  and  one  of  them.  But  that  would  rebut  nothing. 
No  person  denied  that  plaintiff's  conversations  with  the  witnesses 
he  produced,  were  as  they  were  sworn  to  be.  Other  conversations 
with  other  persons  might  show  descriptions  of  other  inventions ;  but 
they  could  not  possibly  show  that  the  first  conversations  did  not 
take  place.  The  judge  gave  two  reasons  for  rejecting  the  testimony. 
One  was,  that  it  was  offered  at  too  late  a  stage  of  the  cause.  That 
was  ruled  in  his  sound  discretion.  From  the  exercise  of  that  discre- 
tion there  is  no  appeal.  No  attempt  was  made  to  take  one.  On 
both  of  his  grounds  he  was  right.  But  one  was  sufficient  to  cover 
the  whole  question,  and  it  is  inaccessible  to  review  here. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court 

This  is  a  writ  of  error  to  the  judgment  of  the  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania,  rendered  in  an  action  brought 
by  Stimpson,  the  defendant  in  error,  against  the  plaintifis  in  error, 
for  a  violation  of  a  patent  right  granted  to  him  for  a  new  and  useful 
improvement  in  the  mode  of  turning  short  curves  on  railroads. 

A  patent  was  originally  granted  to  Stimpson,  for  the  same  inven- 
tion, on  the  23d  day  of  August,  1831 ;  and  the  renewed  patent, 
upon  which  the  present  suit  is  brought,  was  granted  on  the  26th  of 
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September,  1835,  upon  the  former  letters  patent  <<  being  cancelled  on 
account  of  a  defective  specification ;"  and  the  renewed  patent  was 
for  the  term  of  fourteen  years  from  the  date  of  the  original  patent. 
With  the  exception  of  the  recital  of  the  fact  that  the  former  letters 
patent  were  cancelled  <<  on  account  of  a  defective  specification/'  and 
f he  statement  of  the  prior  date  from  which  the  renewed  patent  was 
^to  begin  to  run,  the  renewed  patent  is  in  the  precise  form  in  which 
original  patents  are  granted. 

At  the  trial  upon  the  general  issue,  a  bill  of  exceptions  was  taken 
to  certain  ruling^  of  the  Court  upon  points  of  evidence,  to  the  con- 
sideration of  which  we  shall  at  once  proceed  without  any  further 
preface. 

The  first  exception  taken  is  to  the  admission  of  the  renewed 
patent  as  evidence  in  the  cause  to  the  jury.   The  patent  act  of  1832, 
ch.  162,  sec.  3,  under  which  this  patent  was  obtained,  provides,  that 
whenever  any  patent  shall  be  inoperative  or  invalid,  by  reason  that 
^  any  of  the  terms  or  conditions  prescribed  by  the  prior  acts  of  Con- 
jgress,  have  not,  by  inadvertence,  accident,  or  mistake,  and  without 
^^y  fraudulent  or  deceptive  intention,  been  complied  with  on  the 
vpart  of  the  inventor,  it  shall  be-4awful  for  the  Secretary  of  State, 
upon  the  surrender  to  him  of  such  patent,  to  cause  a  new  patent  to 
be  granted  to  the  inventor,  for  the  same  invention,  for  the  residue 
of  the  period  then  unexpired  for  which  the  original  patent  was 
granted,  upon  his  compliance  with  the  terms  and  conditions  pre- 
scribed by  the  third  section  of  the  act  of  the  21st  of  February,  1793, 
ch.  55. 

Now,  the  objection  is,  that  the  present  patent  does  not  contain 
any  recitals  that  the  prerequisites  thus  stated  in  the  act  have  been 
complied  with,  viz.  that  the  error  in  the  former  patent  has  arisen  by 
inadvertency,  accident,  or  mistake,  and  without  any  fraudulent  or 
deceptive  intention ;  and  that  without  such  recitals,  as  it  is  the  case 
/  of  a  special  authority,  the  patent  is  a  mere  nullity,  and  inoperative. 
We  are  of  opinion  that  the  objection  cannot,  in  point  of  law,  be 
maintained.  The  patent  was  issued  under  the  great  seal  of  the 
United  States,  and  is  signed  by  the  President,  and  countersigned-by 
the  Secretary  of  State.  It  is  a  presumption  of  law,  that  all  public 
officers,  and  especially  such  high  functionaries,  perform  their  proper 
official  duties  until  the  contrary  is  proved.  And  where,  as  in  the 
present  case,  an  act  is  to  be  done,  or  patent  granted  upon  evidence 
and  proofi  to  be  laid  before  a  public  officer,  upon  which  he  is  to  de- 
cide, the  fact  that  he  has  done  the  act  or  granted  the  patent,  is  prima 
facie  evidence  that  the  proofs  have  been  regularly  made,  and  were 
V  satisfactory.  No  other  tribunal  is  at  liberty  to  re-examine  or  con- 
trovert the  sufficiency  of  such  proofs,  if  laid  before  him,  when  the 
law  has  made  such  officer  the  proper  judge  of  their  sufficiency  and 
competency.   It  is  not,  then,  necessary  for  the  patent  to  contain  any 

I     recitals  that  the  prerequisites  to  the  grant  of  it  have  been  duly  com- 
plied with,  for  the  law  makes  the  presumption ;  and  if,  indeed,  it 
**  were  otherwise,  the  recitals  would  not  help  the  case  without  th 
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auxiliary  proof  that  these  prerequisites  had  been,  de  facto,  complied 
with.  This  has  been  the  uniform  construction,  as  far  as  we  know 
in  all  our  Courts  of  justice  upon  matters  of  this  sort.  Patents  for 
lands,  equally  with  patents  for  inventions,  have  been  deemed  prima 
facie  evidence  that  they  were  regularly  granted,  whenever  they 
have  been  produced  under  the  great  seal  of  the  government ;  with- 
out any  recitals  or  proofs  that  the  prerequisites  of  the  acts  under 
which  they  have  been  issued  have  been  duly  observed.  In  cases 
of  patents,  the  Courts  of  the  United  States  have  gone  one  step  fur- 
ther, and  as  the  patentee  is  required  to  make  oath  that  he  is  the  true 
inventor,  before  he  can  obtain  a  patent,  the  patent  has  been  deemed 
prima  facie  evidence  that  he  has  made  the  invention.  This  objec- 
tion, then,  is  overruled ;  and  there  was  no  error  in  the  Circuit  Court 
in  the  admission  of  the  patent 

The  next  exception  is  to  the  refusal  of  the  Court  to  allow  a  wit- 
ness, Josiah  White,  to  give  a  description  of  an  invention  which  be 
had  seen  on  the  Mauch  Chunk  railroad,  in  1827,  which  had  a 
groove  on  one  side,  and  run  on  the  other  on  a  flange  for  crossing, 
for  the  purpose  of  showing  that  the  supposed  invention  of  the  plain- 
tiff was  known  and  in  use  by  others,  before  the  date  of  bis  patent 
By  the  patent  act  of  1836,  (which  was  applicable  to  the  present 
point,)  it  is  provided  in  the  fifteenth  section,  that  whenever  the  de- 
fendant relies  in  his  defence  on  the  fact  of  a  previous  invention, 
knowledge,  or  use  of  the  thing  patented,  he  shall  state  in  his  notice 
of  special  matter  to  be  used  in  his  defence,  the  names  and  places  of 
residence  of  those,  whom  he  intends  to  prove  to  have  possessed  a 
prior  knowledge  of  the  thing,  and  where  the  same  had  been  used. 
The  object  of  this  most  salutary  provision  is  to  prevent  patentees 
being  surprised  at  the  trial  of  the  cause,  by  evidence  of  a  nature 
which  they  could  not  be  presumed  to  knbw,or  be  prepared  to  meet,and 
thereby  to  subject  them  either  to  most  expensive  delays,  or  to  a  loss 
of  their  cause.  It  is  incumbent  on  those  who  seek  to  show  that  the 
examination  of  a  witness  has  been  improperly  rejected,  to  establish 
their  right  to  have  the  evidence  admitted ;  for  the  Court  will  be 
presumed  to  have  acted  correctly,  until  the  contrary  is  established. 

In  the  present  case,  there  is  no  proof  on  the  record  that  notice 
had  been  given  according  to  the  requirements  of  the  statute,  that 
White  was  to  be  a  witness  for  the  purpose  above  stated.  Unless 
such  notice  was  given,  it  is  plain  that  the  examination  could  not  be 
rightfully  had.  The  onus  probandi  is  on  the  defendants  to  show  it, 
and  unless  they  produce  the  notice,  the  objection  must  fail.  In 
point  of  fact,  it  was  admitted  by  counsel,  at  the  argument,  that  no 
such  notice  was  given.  In  either  view,  then,  from  the  admission, 
or  from  the  defect  of  the  preliminary  proof  of  notice  in  the  record, 
the  exception  is  not  maintainable. 

The  next  exception  is  to  the  refusal  of  the  Court  to  allow  certain 
questions  to  be  put  by  the  defendants  to  John  H.  B.  Latrobe,  a  wit- 
ness introduced  by  the  defendants  to  maintain  the  issue  on  their 
part    Latrobe,  on  his  examination,  stated,  ^  I  know  Mr.  Stimpson 
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by  sight  and  character.  He  granted  to  the  Baltimore  and  Ohio 
Railroad  Company  the  privilege  of  using  the  curved  ways  on 
their  railroad,  and  all  lateral  roads  connected  therewith.  I  fix  the 
date  of  the  contract  in  the  early  part  of  October,  1834,  because  T 
have  then  a  receipt  of  Mr.  Stimpson's  counsel,  for  two  thousand 
five  hundred  dollars.  Mr.  Stimpson  laid  his  claim  against  the  Bal- 
timore Company  for  an  infringement  of  his  patent,  in  1832.  It  was 
referred  to  me  by  the  Company,  and  I  advised  them."  The  counsel 
for  the  defendants  then  offered  to  prove  by  the  same  witness,  the 
declarations  of  the  plaintiff  and  his  agent,  to  the  witness,  that  the 
settlement  made  with  the  Baltimore  and  Ohio  Railroad  Company 
with  the  plaintiff,  was  not  an  admission  by  the  said  company  of  the 
plaintiff's  right  in  the  alleged  invention,  but  a  mere  compromise  of 
a  pending  suit,  disconnected  with  a  grant,  in  writing,  made  by  the 
plaintiff*  to  the  said  company;  and  to  that  end  proposed  to  put  the 
following  questions,  respectively,  and  in  order,  to  the  witness:  "1.  Do 
you  know  who  was  the  agent  or  attorney  of  James  Stimpson,  in 
negotiating  the  arrangement  and  settlement  between  him  and  the 
company  referred  to  ?  Who  was  he  ?  2.  State  if  any  conversa- 
tions occurred  between  James  Stimpson,  or  his  agent  or  counsel,  at 
any  time,  during  the  negotiations,  regarding  the  rights  claimed  by 
him  in  the  patent  for  curved  ways,  without  reference  to  the  exist- 
ence of  a  written  contract,  or  its  contents  ?  3.  What  were  they  ?" 
The  Court  refused  to  allow  these  questions  to  be  put,  for  the  purpose 
aforesaid. 

Now,  (as  has  been  already  intimated,)  it  is  incumbent  upon  those 
who  insist  upon  the  right  to  put  particular  questions  to  a  witness, 
tp  establish  that  right  beyond  any  reasonable  doubt,  for  the  very 

Surpose  stated  by  them ;  and  they  are  not  afterwards  at  liberty  to 
esert  that  purpose,  and  to  show  the  pertinency  or  relevancy  of  the 
evidence  for  any  other  purpose,  not  then  suggested  to  the  Court.  It 
was  not  pretended  at  the  argument,  that  the  evidence  so  offered  was 
good  evidence  in  chief,  in  behalf  of  the  defendants  upon  the  issue 
in  the  cause.  It  was  res  inter  alios  acta,  and  had  no  tendency  to 
disprove  the  defendant's  title  to  the  invention,  or  to  support  any 
title  set  up  by  the  defendants ;  for  no  privity  was  shown  between 
the  defendants  and  the  Baltimore  Company.  As  evidence  in  chief, 
therefore,  it  was  irrelevant  and  inadmissible.  The  sole  purpose  for 
which  it  was  offered,  so  far  as  it  was  then  declared  to  the  Court, 
was  to  show,  that  the  compromise  with  the  Baltimore  Company 
was  not  founded  on  any  admission  of  the  plaintiff's  right  in  the  in- 
vention. Be  it  so;  it  was  then  inconsequential;  for  it  certainly 
had  no  just  tendency  to  disprove  his  right.  If  the  compromise  had 
been  offered  on  the  part  of  the  plaintiff,  for  the  purpose  of  establishing 
his  right  to  the  invention,  there  is  no  pretence  to  say  that  it  would 
have  been  admissible  against  the  defendants.  In  the  converse  case, 
it  is  equally  inadmissible  for  the  defendants. 

But  it  is  now  said  that  the  evidence  was  in  fact  offered  for  the 
purpose  of  rebutting  or  explaining  certain  statements  made  by  one 
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Ross  WinanSy  a  witness  called  by  the  defendants,  in  his  answers 
upon  his  cross-examination  by  the  plaintiff's  counsel.  Now,  this 
purpose  is  not  necessarily,  or  even  naturally,  suggested  by  the  pur- 
pose avowed  in  the  record.  Upon  his  cross-examination,  Winans 
stated:  <<I  understood  there  were  arrangements  made  with  the 
Baltimore  Company.  I  heard  the  Company  paid  five  thousand 
dollars.''  Now,  certainly  these  statements,  if  objected  to  by  the 
defendants,  would  have  been  inadmissible  upon  two  distinct  grounds. 
1.  First,  as  mere  hearsay;*  2.  And,  secondly,  upon  the  broader 
principle,  now  well  established,  although  sometimes  lost  sight  of  in 
our  loose  practice  at  trials,  that  a  party  has  no  right  to  cross-ex- 
amine any  witness  except  as  to  facts  and  circumstances  connected 
with  the  matters  stated  in  his  direct  examination.  If  he  wishes  to 
examine  him  to  other  matters,  he  must  do  so  by  making  the  wit- 
ness his  own,  and  calling  him,  as  such,. in  the  subsequent  progress 
of  the  cause.  The  question  then  is  presented,  whether  a  party  can, 
by  his  own  omission  to  take  an  objection  to  the  admission  of  im- 
proper evidence  brought  out  on  a  cross-examination,  found*  a  right 
to  introduce  testimony  in  chief  to  rebut  it  or  explain  it.  If  upon 
the  cross-examination,  Winans'  answer  had  been  such  as  was  un- 
favourable to  the  plaintiff,  upon  the  collateral  matters  thus  asked, 
which  were  not  founded  in  the  issue,  he  would  have  been  bound 
by  it,  and  not  permitted  to  introduce  evidence  to  contradict  it.  There 
is  great  difficulty  in  saying  that  the  defendants  ought  to  be  in  a 
more  favoured  predicament,  and  to  acquire  rights  founded  upon  the 
like  evidence  to  which  they  did  not  choose  to  make  any  objection, 
although  otherwise  it  could  not  have  been  in  the  cause.  But  waiv- 
ing this  consideration,  the  grounds  on  which  we  think  the  refusal 
of  the  Court  was  right,  are;  first,  that  it  was  not  distinctly  pro- 
pounded to  the  Court,  that  the  evidence  was  offered  to  rebut  or 
explain  Winans'  testimony;  and,  secondly,  that  in  the  form  in 
which  it  was  put,  it  proposed  to  separate  the  writteh  contract  of 
compromise  from  the  conversations  and  negotiations  which  led  to 
It,  and  to  introduce  the  latter  without  the  former,  although  it  might 
turn  out  that  the  written  paper  might  most  materially  affect  or  con- 
trol the  presumptions  deducible  from  those  conversations,  and  nego- 
tiations. We  think,  that  upon  the  settled  principles  of  law,  parol 
evidence  bearing  upon  written  contracts  and  papers,  ought  not  to 
be  admitted  without  the  production  of  such  written  contracts  or 
papers,  so  as  to  enable  both  the  Court  and  the  jury  to  see  whether 
or  not  the  admission  of  the  parol  evidence  in  any  manner  will 
trench  upon  the  rule,  that  parol  evidence  is  not  admissible  to  vary 
or  contradict  written  contracts  or  papers. 

The  next  exception  is  to  the  admission  of  the  evidence  of  William 
A.  Stimpson,  Richard  Caton,  and  George  Neilson,  as  to  certain  de- 
clarations, and  statements,  and  conversations  of  the  plaintiff,  as  to 
his  invention  prior  to  the  date  of  his  original  patent;  in  order  to 
rebut  the  evidence  of  the  defendants,  as  to  the  invention  or  use  by 
other  persons  of  the  same  contrivance^  before  that  date.  The  ob- 
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jection  is,  that, upon  general  principles,  the  declarations  and  conver- 
sations of  a  plaintiff^  are  not  admissible  evidence  in  favoar  of  his 
own  rights.  As  a  general  rule^  this  is  undoubtedly  true.  It  is, 
however,  but  a  general  rule,  and  admits,  and  requires  various  ex- 
ceptions. There  are  many  cases  in  which  a  party  may  show  his 
declarations  conflict  with  acts  in  his  own  favour,  as  a  part  of  the 
res  gestae.  There  are  other  cases,  again,  in  which  his  material  de- 
clarations have  been  admitted.  Thus,  for  example,  in  the  case  of 
an  action  for  an  assault  and  battery,  and  wounding,  it  has  been 
held,  that  the  declarations  of  the  plaintiff,  as. to  his  internal  pains, 
aches,  injuries,  and  symptoms,  to  the  physician  called  to  prescribe 
for  him,  are  admissible  for  the  purpose  of  showing  the  nature  and 
extent  of  the  injuries  done  to  him.  See  1  Phillips  on  Evidence, 
ch.  12,  sec.  1,  p.  200 — ^202,  eighth  ed.,  1838.  In  many  cases  of  in- 
ventions, it  is  hardly  possible  in  any  other  manner  to  ascertain  the 
precise  time  and  exact  origin  of  the  particular  invention.  The  in- 
vention itself  is  an  intellectual  process  or  operation ;  and,  like  all 
other  expressions  of  thought,  can  in  many  cases  scarcely  be  made 
known,  except  by  speech.  The  invention  may  be  consummated 
and  perfect,  and  may  be  susceptible  of  complete  description  in 
words,  a  month,  or  even  a  year  before  it  can  be  embodied  in  any 
visible  form,  machine,  or  composition  of  matter.  It  might  take  a 
year  to  construct  a  steamboat,  after  the  inventor  had  completely 
mastered  all  the  details  of  his  invention,  and  had  fully  explained 
them  to  all  the  various  artisans  whom  he  might  employ  to  construct 
the  different  parts  of  the  machinery.  And  yet  from  those  very  de- 
tails and  explanations,  another  ingenious  mechanic  might  be  able  to 
construct  the  whole  apparatus,  and  assume  to  himself  the  priority 
of  the  invention.  The  conversations  and  declarations  of  a  patentee, 
merely  affirming  that  at  some  former  period  he  invented  that  parti- 
cular machine,  might  well  be  objected  to.  But  his  conversations 
and  declarations,  stating  that  he  had  made  an  invention,  and  de- 
scribing its  details  and  explaining  its  operations,  are  properly  to  be 
deemed  an  assertion  of  his  right,  at  that  time,  as  an  inventor  to  the 
extent  of  the  facts  and  details  which  he  then  makes  known ;  al- 
though not  of  their  existence  at  an  antecedent  time.  In  short,  such 
conversations  and  declarations,  coupled  with  a  description  of  the 
nature  and  objects  of  the  invention,  are  to  be  deemed  a  part  of  the 
res  gestae;  and  legitimate  evidence  that  the  invention  was  then 
known  to  and  claimed  by  him,  and  thus  its  origin  may  be  fixed  at 
least  as  early  as  that  period.  This  view  of  the  subject  covers  all 
the  parts  of  the  testimony  of  the  witnesses  objected  to  in  the  Cir- 
cuit Court;  and  we  are  of  opinion,  that  the  Court  were  right  in  ad- 
jmtting  the  evidence. 
^The  next  and  last  exception  is,  to  the  rejection  of  the  evidence 
of  Dr.  Jones,  who  was  offered  to  prove  that  there  were  material 
differences  between  the  patent  oif  1831,  and  the  renewed  patent  of 
1835,  and  to  explain  these  differences.  No  doubt  can  be  entertained 
'  that  the  testimony  thus  offered  was,  or  might  be,  most  material  to 
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the  merits  of  the  defence.  And  the  question  is  not  as  to  the  com- 
petency or  relevancy  of  the  evidence,  but  as  to  the  propriety  of  its 
being  admitted  at  the  time  when  it  was  offered.  It  appears  Uiat  the 
testimony  was  not  offered  by  the  defendants,  or  stated  by  them  as  a  ' 
matter  of  defence,  in  the  stage  of  the  cause  when  it  is  usually  in- 
troduced according  to  the  practice  of  the  Court.  It  was  offered 
after  the  defendants'  counsel  had  stated  in  open  Court,  that  they 
had  closed  their  evidence,  and  after  the  plaintiff,  in  consequence  oi 
that  declaration,  had  discharged  his  own  witnesses.  The  question, 
then,  is,  whether  it  was  at  that  time  admissible  on  the  part  of  the 
defendants  as  a  matter  of  right ;  or  whether  its  admission  was  a 
matter  resting  in  the  sound  discretion  of  the  Court.  If  the  latter, 
then  it  is  manifest  that  the  rejection  of  it  cannot  be  assigned  as 
error. 

The  mode  of  conducting  trials,  the  order  of  introducing  evidence, 
and  the  times  when  it  is  to  be  introduced,  are,  properly,  matters  be- 
longing to  the  practice  of  the  Circuit  Courts,  with  which  this  Court 
ought  not  to  interfere ;  unless  it  shall  choose  to  prescribe  some  fixed, 
general  rules  on  the  subject,  under  the  authority  of  the  act  of  Con- 
gress. Probably  the  practice  in  no  two  states  of  the  Union  is  ex- 
actly the  same ;  and  therefore,  in  each  state,  the  Circuit  Courts  must 
necessarily  be  vested  with  a  large  discretion,  in  the  regulation  of 
their  practice.  If  every  party  had  a  right  to  introduce  evidence  at 
any  time,  at  his  own  election,  without  reference  to  the  stage  of  the 
trial  in  which  i^48  offered,  it  is  obvious  that  the  proceedings  of  the 
Court  would  often  be  greatly  embarrassed,  the  purposes  of  justice 
be  obstructed,  and  the  parties  themselves  be  surprised  by  evidence 
destructive  of  their  rights,  which  they  could  not  have  foreseen,  or 
in  any  manner  have  guarded  against  It  seems  to  us,  therefore, 
that  all  Courts  ought  to  be,  as  indeed  they  generally  are,  invested 
with  a  large  discretion  on  this  subject,  to  prevent  the  most  mis- 
chievous consequences  in  the  administration  of  justice  to  suitors ; 
and  we  think  that  the  Circuit  Courts  possess  this  discretion  in  as 
ample  a  manner  as  other  judicial  tribunals.  We  do  not  feel  at 
Uberty,  therefore,  to  interfere  with  the  exercise  of  this  discretion ; 
and,  indeed,  if  we  were  called  upon  to  say  upon  the  present  record, 
whether  this  discretion  was,  in  fact,  misapplied  or  not,  we  should 
be  prepared  to  say,  that  we  see  no  reason  to  doubt  that  it  was, 
under  all  the  circumstances,  wisely  and  properly  exercised.  It  is 
sufficient  for  us,  however,  that  it  was  a  matter  of  discretion  and 
practice,  in  respect  to  which  we  possess  no  authority  to  revise  the 
decision  of  the  Circuit  Court. 

Upon  the  whole,  we  are  of  opinion,  that  the  judgment  of  the 
Circuit  Court  ought  to  be  affirmed  with  costs. 
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'Sf  Si(  '^^^  United  States  vs.  Isaac  Morris. 

I  J3f  ^  OldictDient  under  the  aecond  and  third  aectioxu  of  the  act  of  Congren,  entitled,  ^An  Act  to 
14p  4641  prohibit  the  canyiog  on  the  Slare-trade,  from  the  United  States  to  any  foreign  Plaoe  or 
.^IL?^  Countiy;"  passed  10th  May.  1800. 

^  ^  The  schooner  Butterfly,  canying  the  flag  of  the  United  States,  and  documented  aa  a  Teasel 
14p  4641  of  the  United  Statee,  and  having  the  usual  equipments  of  vessels  engaged  in  the  a]av»> 
U6  f  294  trade,  sailed  from  Havana  towards  the  coast  of  Africa,  on  the  27th  July,  1839.    She  was 

captured  by  a  British  brig  of  war,  and  sent  into  Sierra  Leone,  on  suspicion  of  being 
Spanish  property.  At  the  time  of  the  capture,  Isaac  Morris  was  in  command  of  the  tea- 
sel, and  was  described  in  the  ship's  papers,  and  described  himself  as  a  citizen  of  the  United 
States.  The  vessel  was  sent,  by  the  British  authorities  at  Sierra  Leone,  to  be  dealt  with  by 
the  authorities  of  the  United  Statea.  Held,  that  to  constitute  the  ofifence  denounoediin  the 
1  second  section  of  the  act  of  1 0th  May,  1 800,  it  was  not  neoessaiy  that  there  should  have  been 
an  actual  transportation  or  carrying  of  slaves  in  the  vessel  of  the  United  Statea,  in  which 
the  party  indicted  served.  2.  The  voluntary  service  of  an  American  citizen  on  board  a 
vessel  of  the  United  States,  in  a  voyage  commenced  with  intent  that  the  veasel  afaould  be 
employed  in  the  slave-trade,  from  one  foreign  place  to  another,  is  an  oflfenoe  against  the 
second  section  of  the  law,  although  no  slaves  had  been  transported  in  such  vessel,  or 
received  on  board  of  her.  3.  To  constitute  the  oflence  under  the  third  section  of  the 
act,  it  was  not  necessary  that  there  should  be  an  actual  transportation  <if  slavea  in  a 
foreign  vessel,  on  board  of  which  the  party  indicted  served.  4.  The  voluntary  aervice 
of  an  American  citizen  on  board  a  foreign  vessel,  in  a  voyage  commenced  with  intent 
that  the  vessel  should  be  employed  and  rnade  use  of  in  the  transportation  of  slates,  from 
one  foreign  country  to  another,  is  in  itself^  and  where  no  slaves  have  been  transported  in 
such  vessel,  or  received  on  board  of  her,  an  offence  under  the  third  section  of  the  act 
In  expounding  a  penal  statute,  the  Court,  certainly,  will  not  extend  it  beyond  the  plain 
meaning  of  its  words ;  for  it  has  been  long  and  well  settled  that  such  statntas  must  be 
construed  strictly.  Yet  the  evident  intention  of  the  legislature  ought  not  to  be  defeated 
by  a  forced  and  over  strict  construction. 

ON  a  certificate  of  division  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  defendant,  Isaac  Morris,  was  indicted  under  the  second  and 
third  sections  of  the  act  entitled  <^An  Act  in  addition  to  an  Act  enti- 
tled 'An  Act  to  prohibit  the  carrying  on  the  Slave-trade  from  the 
United  States  to  any  foreign  Place  or  Country/  '^  approved  on  the 
10th  of  May,  1800. 

The  first  count  of  the  indictment  charges  that  the  defendant  did 
on  the  high  seas,  from  the  15th  day  of  June,  until  the  26th  day  oi 
August,  in  the  year  1839,  voluntarily  serve  on  board  of  the  schooner 
Butterfly,  a  vessel  of  the  United  States ;  employed  and  made  use  of 
in  the  transportation  of  slaves  from  some  foreign  country  or  place  to 
some  other  foreign  country  or  place :  the  said  defendant  being  a  citi- 
zen of  the  United  States. 

The  second  count  charges,  that  the  defendant  did,  on  the  high 
seas,  from  the  15th  day  of  June  to  the  26th  day  of  August,  volun- 
tarily serve  on  board  of  the  schooner  Butterfly,  being  a  foreign  ves- 
sel employed  in  the  slave-trade:  the  defendant  being  a  citizen  of  the 
United  States. 
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It  was  proved,  on  the  trial,  on  the  part  of  the  prosecution,  that  the 
.schooner  Butterfly,  carrying  the  flag  of  the  United  States,  and  docu- 
mented as  a  vessel  of  the  United  States,  (her  register  being  dated  thq 
24th  day  of  May,  1839,  and  issued  by  the  collector  of  New  Orleans 
to  Nathan  Famsworth,  a  citizen  of  the  United  States,  as  owner,)  was 
boarded  and  examined,  on  the  26th  day  of  August,  1839,  on  the  high 
seas,  in  latitude  5P  25*  north,  longitude  30^  east,  near  Cape  St.  Paul's, 
on  the  coast  of  Africa,  by  the  British  brig  of  war  Dolphin,  on  suspi- 
cion of  being  a  Spanish  vessel  engaged  in  the  slave-trade,  in  contra- 
vention of  the  treaty  between  Great  Britain  and  Spain  for  the  sup- 
pression of  the  slave-trade.  That  on  such  examination,  the  vessel 
was  found  to  be  on  her  voyage  from  Havana,  in  the  island  of  Cuba, 
which  port  she  had  left  on  the  27th  day  of  July,  1839,  bound  to  St 
Thomas,  in  the  island  of  Principe,  near  the  coast  of  Africa;  that  the 
vessel  had  on  board  twenty-four  large  leagers  capable  of  containing 
each  from  two  hundred  and  fifty  to  three  hundred  gallons  of  water; 
eighteen  of  these  were  in  shocks,  that  is,  the  staves  were  in  bundle 
not  fitted;  four  of  them  contained  water,  and  two  contained  bread; 
there  was  a  quantity  of  plank  stowed  away  in  the  hold,  similar  to 
the  planks  used  in  framing  slave-decks,  but  this  plank  could  not 
have  been  fitted  as  a  slave-deck  until  the  vessel  had  discharged  her 
cargo ;  and  that  such  leagers  and  slave-decks  were  commonly  found 
to  be  a  part  of  the  equipments  and  fittings  of  vessels  engaged  in  the 
slave-trade  on  the  coast  of  Africa ;  that  she  had  on  board  a  full 
cargo,  consisting  of  various  commodities,  adapted  either  to  the  traffic 
in  negroes,  or  to  any  lawful  trade  carried  on  by  trading  vessels  upon 
the  coast  of  Africa;  that  the  prisoner  was  in  command  of  the  vessel; 
that  he  was  described  in  the  ship's  papers,  and  represented  himself 
as  a  citizen  of  the  United  States;  that  the  rest  of  the  ship's  company 
were  represented  in  the  crew-list  as  Spaniards,  or  Portuguese,  who 
had  been  shipped  at  Havana;  that  there  were  also  on  board  fourteen 
Spaniards  who  had  been  received  at  Havana  as  passengers ;  that 
the  cargo  had  been  shipped  at  the  same  place,  and  according  to  the 
invoice  and  bill  of  lading  was  to  have  been  delivered  at  St  Thomas, 
in  the  island  of  Principe,  aforesaid,  and  appeared,  by  the  documents, 
to  be  owned  by  persons  residing  at  Havana;  that  two  log-books, 
one  in  English  and  the  other  in  Spanish,  were  found  on  board;  that 
various  documents  in  the  Spanish  language  were  also  found  on 
board ;  that  under  these  circumstances,  the  vessel  was  captured  by 
the  Dolphin,  suspecting  the  same  to  be  Spanish  property,  and  sent 
for  adjudication  to  Sierra  Leone  to  be  proceeded  against  in  the 
Mixed  Commission  Court  at  that  place,  which  Court  declined  taking 
cognisance  of  the  case  on  account  of  the  vessel  being  documented  as 
an  American  vessel;  that  she  was  then  sent  to  the  port  of  New  York, 
to  be  dealt  with  by  the  authorities  of  the  United  States  as  they  might 
think  proper. 

No  slaves  were  found  on  board  the  vessel  at  the  time  of  her  cap- 
ture ;  and  it  was  testified  by  the  witnesses  for  the  prosecution,  that 
from  the  cargo  and  situation  in  which  the  vessel  was  found,  no 
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slaves  could  have  been  carried  or  transported  in  her  at  any  time 
during  the  voyage  on  which  she  was  then  engaged :  that  it  would 
have  been  necessary  to  have  discharged  the  cargo  before  slaves 
could  have  been  taken  on  board:  that  the  vessel  was  short  of  water, 
having  only  about  eleven  gallons  on  board  when  she  was  captured  : 
and  that  Cape  St.  Paul's  is  a  conunon  watering  place  on  that  coast, 
being  about  five  hundred  miles  distant  from  the  island  of  Principe. 

Upon  the  foregoing  state  of  facts,  the  judges  were  divided  in  opi- 
nion  upon  the  four  following  questions ;  which  were  presented  on 
the  facts  aforesaid  for  their  decision: 

1st  Whether  it  is  necessary,  in  order  to  constitute  the  offence  de- 
nounced in  the  second  section  of  the  act  of  the  10th  of  May,  ISOO, 
above  referred  to,  that  there  should  be  an  actual  transportation  or 
carrying  of  slaves  in  the  vessel  of  the  United  States  on  board  of 
which  the  party  indicted  is  alleged  to  have  served. 

2d.  Whether  it  is  necessary,  in  order  to  constitute  the  offence 
denounced  in  die  third  section  of  the  act  of  the  10th  of  May,  1800, 
above  referred  to,  that  there  should  be  an  actual  transportation  or 
carrying  of  slaves  in  a  foreign  vessel,  on  board  of  which  the  party 
indicted  is  alleged  to  have  served. 

3d.  Whether  the  voluntary  service  of  an  American  citizen  on 
board  a  vessel  of  the  United  States,  on  a  voyage  conunenced  with 
the  intent  that  the  vessel  should  be  employed  and  made  use  of  in 
the  transporting  or  carrying  of  slaves  from  one  foreign  country  or 
place  to  another,  is  in  itself^  and  where  no  slaves  had  been  trans- 
ported in  such  vessel,  or  received  on  board  her,  an  offence  under  the 
said  second  section. 

4th.  Whether  the  voluntary  service  of  an  American  citizen,  on 
board  a  foreign  vessel,  on  a  voyage  commenced  with  the  intent  that 
the  vessel  should  be  employed  and  made  use  of  in  the  transportation 
and  carrying  of  slaves,  from  one  foreign  country  or  place  to  another, 
is  in  itself,  and  where  no  slaves  had  been  transported  in  such  vessel, 
or  received  on  board  her,  an  offence  under  the  said  third  section. 

Which  points  were  stated  under  the  direction  of  the  Court,  at 
the  request  of  the  counsel  for  the  parties  in  the  cause,  and  ordered 
to  be  certified  into  the  Supreme  Court  of  the  United  States,  pursuant 
to  the  act  in  such  cases  made  and  provided. 

The  case  was  argued  by  Mr.  Gilpin,  Attorney  General  of  the 
United  States,  for  the  plaintiffs ;  and  by  Mr.  Nelson,  for  the  de- 
fendant Mr.  Philip  Hamilton  submitted  a  written  ai^ument  for 
the  defendant 

Mr.  Gilpin,  for  the  United  States. 

The  questions  that  present  themselves  in  this  case  are  these : 
1.  Whether  the  voluntary  service  on  board  of  an  American  ves- 
sel, on  a  voyage  conunenced  with  the  intent  that  she  shall  be  em- 
ployed in  the  transportation  and  carrying  of  slaves,  is  a  violation  of 
the  second  section  of  the  act  of  10th  May,  1800,  (1  Story's  Laws^ 
780,)  without  any  slaves  being  actually  transported  or  carried. 
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2.  Whether  the  voluntary  service  on  board  of  a  foreign  vessel, 
on  a  voyage  coipmenced  with  the  intent  that  she  shall  be  employed 
in  the  slave-trade,  is  a  violation  of  the  third  section  of  the  same  act, 
without  any  slaves  being  actually  transported  or  carried. 

In  the  construction  of  a  statute,  the  first  inquiry  is,  what  was  the 
intention  of  the  legblature  ?  The  second,  whether  that  intention  is 
so  clearly  expressed  as  to  embrace  within  its  prohibition  the  acts 
complained  of 

I.  The  whole  scope  of  the  enactments  of  Congress  shows  their 
intention  to  punish  every  American  citizen  who  engages  in  the 
slave-trade.  As  early  as  1794,  they  passed  an  act  ^^  to  prohibit  cai;- 
rying  on  the  slave-trade."  1  Story's  Laws,  319.  This  was  followed, 
in  1800,  by  an  additional  act  for  th6  same  purpose.  1  Story's  Laws, 
780.  In  1807,  and  in  1818,  acts  were  passed,  <^to  prohibit  the  im- 
portation of  slaves  into  the  United  States."  2  Story's  Laws,  1050. 
S  Story's  Laws,  1698.  In  1819,  additional  prohibitions  against 
"the  slave-trade"  were  adopted.  3  Story's  Laws,  1752.  Ahd, 
finally,  in  1830,  it  was  declared  to  be  piracy.  3  Story's  Laws,  1798. 
Tliis  series  of  acts  evinces  the  evident  intention  of  Congress  to  pre- 
vent the  slave-trade,  the  traffic;  whether  to  the  United  States,  or  to 
foreign  countries. 

When  we  examine  the  particular  provisions  of  these  various 
laws,  the  same  intention  is  yet  more  apparent.    The  fitting  out  of 
vessels  for  the  trade,  their  sailing  outward,  their  employment  in  the 
actual  traffic,  their  bringing  slaves  to  the  United  States,  or  taking  them 
to  foreign  ports,  are  all  matters  of  minute  regulation.    No  citizen 
can  fit  out  or  equip  a  vessel  for  the  slave-trade,  either  in  any  part 
of  the  United  States,  or  in  any  other  place,  to  sail  from  the  United 
States ;  nor  can  he  hold  any  property,  directly  or  indirectly,  in  a 
vessel  engaged  in  transporting  slaves  between  two  foreign  coun- 
tries ;  nor  can  a  vessel  sail  from  the  United  States  to  engage  in  such 
traffic ;  and  if  she  clears  out  for  the  coast  of  Africa,  security  against 
her  engaging  in  such  traffic  may  be  required,  and  must  be  given. 
1  Story's  Laws,  319.  780.     3  Story's  Laws,  1698.    These  are  pro- 
visions to  guard  against,  prevent,  and  punish  the  preparatory  or 
previous  steps  connected  with  this  traffic.    Again,  the  President  is 
to  cause  an  armed  vessel  to  cruise  on  the  African  coast,  and  to  bring 
into  our  ports  all  American  vessels  intended  to  transport  slaves; 
severe  penalties  are  provided  against  any  citizens  who  shall  there 
take  slaves  on  board,  or  transport  them  to  a  foreign  country,  or  to 
the  United  States;  or  be  found  with  any  so  brought  for  the  purposes 
of  sale,  in  any  of  our  ports  or  bays;  or  hold,  sell,  or  dispose  of  them. 
1  Story's  Laws,  319.    2  Story's  Laws,  886.  1050.    3  Story's  Laws, 
1698.  1752.    Here,  then,  is  a  series  of  enactments,  providing  against 
every  contingency  in  which  American  citizens  can  be  connected 
with  this  traffic,  except  their  service  in  American  or  foreign  vessels, 
during  the  outward  voyage.  Is  it  possible  that  Congress  could  omit 
to  provide  for  this  also  ?    Yet  such  is  the  fact,  unless  they  have 
done  so  by  the  second  and  third  sections  of  the  act  of  loth  May, 
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1800*  1  Story's  Laws,  780.  It  is  a  well  established  rule,  that  the 
cause  producing  a  law,  and  the  general  object  to  be  attained,  are  to  ' 
be  considered  in  construing  it.  Preston  vs.  Browder,  1  Wheat.  124. 
If  this  rule  be  applied,  the  inference  is  irresistible  that  the  legisla- 
ture intended  by  diese  sections  to  include  that  portion  of  the  traffic 
which  is  not  elsewhere  provided  for  ^  that  they  intended  the  volun- 
tary participation  of  our  citizens  in  it  should  be  punished,  independ- 
ently or  equally  with  other  conduct  connected  with  such  participa-  ' 
tion. 

11.  Is  this  intention  so  expressed  in  the  act,  as  to  subject  an 
offender  to  its  penalties  ?  Is  he  adequately  warned  by  its  language 
of  the  nature  of  the  offence  ?  No  doubt  is  expressed  as  to  the  clear- 
ness with  which  Uie  intention  of  Congress  is  made  known  on  all 
points  but  one.  The  person,  the  service,  the  vessel,  are  clearly 
designated.  But  <<  the  voyage,''  which  it  was  intended  to  prohibit, 
is  supposed  to  be  doubtful  It  is  alleged,  that  <<  emplojrment  in  the 
transportation  and  carrying  of  slaves,"  cannot  refer  to  the  outward 
voyage ;  but  relates  exclusively  to  one  during  which  the  vessel  has 
slaves  actually  on  board.  Is  this  the  import  of  the  words?  Are 
they  not  a  general  designation  of  the  prohibited  traffic  ?  Do  they 
not  signify  the  business  in  which  the  vessel  is  employed  ?  Coaches 
are  engaged  ^  in  the  transportation  of  passengers :"  surely,  the  occa- 
sional want  of  a  passenger  does  not  change  the  character  or  descrip- 
tion of  their  employment  Carriers  are  engaged  in  the  transportation 
of  merchandise,  though  their  vehicles  may  be  sometimes  empty. 
Vessels  are  engaged  in  the  fisheries,  though  a  voyage  of  thousands 
of  miles  is  necessary  before  they  r^ch  the  place  where  they  are 
actually  employed  in  fishing.  Carriers  of  the  mail  are  properly  so 
designated,  though  no  mall  be  at  a  particular  moment  in  &eir 
charge.  Persons  are  employed  in  the  post-office,  though  not  per- 
forming at  every  instant  the  duties  annexed  to  their  office.  Ton- 
nage duties  are  payable  by  vessels  <<  employed  in  the  transportation 
of  goods  coastwise,"  at  every  entry,  though  they  may  be  occasion- 
ally without  a  cargo.  This  construction  is  sanctioned  by  numerous 
acts  of  Congress,  relating  to  navigation,  the  fisheries,  and  the  post- 
office  establishment.  1  Story's  Laws,  5. 208.  2  Story's  Laws,  1353. 
3  Story's  Laws,  1986.  4  Story's  Laws,  2256. 

But  this  signification  is  made  more  obvious  by  an  examination 
of  the  particular  statutes  on  this  subject.  The  act  of  1794  is  enti 
tied,  "  to  prohibit  carrying  on  the  slave-trade,"  (1  Story's  Laws, 
319;)  yet  it  provides  against  the  ^<  fitting  out"  of  vessels  in  our 
ports.  How  is  this  <^  carrying  on  the  slave-trade,"  unless  all  parts  of 
the  general  design  are  included  in  that  phrase  ?  So  the  act  of  3d 
March,  1819,  (3  Story's  Laws,  1752,)  was  passed  ^to  prohibit  the 
slave-trade ;"  yet  it  subjects  vessels  ^  intended  for  the  purpose  of 
carrying  slaves,"  to  forfeiture.  So  the  act  of  10th  May,  1800 ;  (1 
Story's  Laws,  780,)  upon  the  construction  of  which  the  present  case 
turns,  and  which  provides  both  for  the  punishment  of  persons,  and 
the  forfeiture  of  vessels;  condenms  a  vessel  for  being  engaged  in  the 
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business  of  the  slave-trade.  Can  it  be  contended  that  the  outward 
voyage  of  a  vessel  fitted  out  for  the  slave-trade,  is  not  included  in 
that  language ;  and,  if  so,  is  it  possible  to  exclude  from  the  punish- 
ment prescribed  by  the  act,  a  person  voluntarily  and  knowingly 
serving  on  board  the  vessel,  when  its  object  was  evidently  to  reach 
the  one  as  well  as  the  other  ?  Again,  the  third  section  punishes  a 
citizen  of  the  United  States  who  voluntarily  serves  on  board  of  a 
foreign  vessel  engaged  in  the  slave-trade;  the  second  section 
punishes  a  citizen  of  the  United  States  who  voluntarily  serves  on 
board  of  an  American  vessel  engaged  in  transportation  and  carry- 
ing of  slaves.  Gould  Congress  intend  to  make  the  same  act  of  a 
^  citizen  of  the  United  States  more  or  less  criminal  in  the  one  case 

than  in  the  other  ?  Yet  so  it  must  do,  if  a  different  meaning  is  to 
be  given  to  the  language  used  in  the  two  sections. 

The  construction  contended  for  is  also  sanctioned  by  judicial  de- 
cisions.   The  case  of  the  Alexander,  3  Mason,  1 75,  was  an  indictment 
for  holding  a  right  of  property  in  a  vessel  '<  employed  in  the  trans- 
I  portation  and  carrying  of  slaves.''    The  vessel  was  prepared  for  that 

purpose,  but  had  taken  no  slaves  on  board ;  yet  the  defendant  was^ 
f  convicted.    In  the  case  of  the  Fortuna,  1  Dodson,  81,  the  outward 

I  voyage  was  held  to  be  a  violation  of  the  slave-trade  acts.     In 

i  the  case  of  the  Ponna  Marianna,  1  Dodson,  91,  Sir  William  Scott 

I  condemned  a  vessel  on  the  outward  voyage,  and  not  having  taken 

;  any  slaves  on  board,  under  the  act  of  23d  May,  1806,  (23  Raith- 

!  by's  Stat,  at  Large,  326,)  although  the  words  of  that  act  only  em- 

I  brace  a  vessel  in  which  slaves  ^  shall  be  exported,  transported,  car- 

f  ried,"  &c.    These  are  direct  judicial  decisions  on  the  point  in  ques- 

r  tion.    The  same  principle  of  interpretation  may  be  recognised  in 

other  cases.    The  Emily  and  Caroline,  9  Wheat  381,  was  a  libel 
under  the  act  of  22d  March,  1794,  which  condemns  a  vessel  if  she 
shall  be  fitted  out  for  the  slave-trade.    Her  fitting  out  was  but  just 
I  begun,  yet  it  was  held  sufficient.    In  the  Merino,  9  Wheat  391,  two 

I  points  are  established:  that  the  act  of  10th  May^  1800,  was  meant 

to  prevent  any  citizen  of  the  United  States  from  participating  in  or 
affording  facilities  for  the  slave-trade ;  and  that  this  general  intent 
was  to  be  regarded  in  its  construction.  The  Plattsburgh,  10  Wheat 
133,  was  condemned  for  being  fitted  out,  under  the  act  of  22d  March, 
1794,  though  the  equipment  was  only  commenced.  In  the  United 
States  vs.  Gooding,  12  Wheat  460,  the  vessel  sailed  from  Baltimore 
without  any  fitments,  they  being  sent  in  another  vessel  to  St  Tho- 
mas, where  she  was  to  put  them  on  board ;  yet  this  was  held  to  be 
a  fitting  out  at  Baltimore.  In  the  United  States  vs.  Quincy,  6  Peters, 
464,  an  indictment  for  fitting  out  a  vessel,  with  intent  to  employ  her 
in  committing  hostilities,  was  sustained,  although  the  fitments  were 
admitted  to  be  insufficient 

The  result  is,  that  where  the  general  intent  of  a  statute  is  to  pre- 
vent certain  acts,  the  subordinate  proceedings,  necessarily  connected 
with  them  and  coming  within  that  intent,  are  embraced  in  its  pro- 
nsions.    It  is  true,  that  in  penal  laws  a  more  rigid  rule  of  construe- 
Vol.  XIV.— 2  R 
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tion  prevails  than  in  relation  to  other  statutes;  but  that  rale  does 
not  authorize  or  contemplate  a  merely  literal  interpretation,  at  the 
expense  of  an  evident  intent,  so  expressed  as  to  be  well  known  to 
a  person  violating  it  5  Wheat  76. 95.  2  Mason,  L44.  Paine,  209. 
The  act  forbidden  to  be  done  was,  voluntarily  serving  in  this  voy- 
age, which  was  a  voyage  for  the  purpose  of  transporting  slaves; 
whether  or  not  that  purpose  was  niUy  effected  is  immaterial,  if  it 
has  been  proved  to  the  satisfaction  of  the  jury  that  such  was  in  fact 
the  purpose  of  the  voyage  then  in  progress;  and  that  the  participa-  . 
tion  of  the  defendant  in  it  was  voluntary  on  his  part,  with  a  know- 
ledge of  that  purpose. 

Mr.  Philip  Hamilton,  for  the  defendant,  submitted  the  following 
written  argument: 

Though  four  points  are  presented  on  the  record,  there  are  sub- 
stantially but  two,  viz.  the  first  and  fourth.  These  decided,  dispose 
of  the  odiers. 

1.  To  sustain  the  prosecution,  the  case  of  the  Alexander,  3  Ma- 
son, is  chiefly  relied  on.  The  analogy,  though  ingenious,  does  not 
seem  just ;  as  between  a  fostered  trade  and  a  pursuit  denounced  by 
a  penal  statute,  to  interpret  that  statute. 

The  language  used  by  Congress  in  reference  to  the  fisheries  should 
not  be  adopted  in  reference  to  the  slave-trade;  as  the  act  in  relation 
to  the  former  speaks  of  ^'canying  on  fisheries ;''  <<  employed  in  the 
fisheries ;"  <<  a  fishing  voyage ;''  without  defining  any  acts  that  shall 
constitute  the  pursuit  or  employment :  it  is  otherwise  in  regard  to 
the  slave-trade.  See  acts  of  Congress  of  18th  February,  1793, 
(1  Story's  Laws  U.  S.  285;}  act  of  June  19th,  1813,  sec.  1,  2, 
(2  Story's  Laws,  1315.) 

2.  It  is  improbable  that  the  act  of  1800,  section  third,  aimed  to 
reach  intent ;  as  the  intent  could  not  have  been  manifested  in  any 
other  manner  than  by  the  precise  acts  inhibited  by  the  second  sec- 
tion, viz.  the  carrying,  &c. 

The  honest  and  the  guilty  trade  would  have  been  precisely  simi- 
lar to  a  certain  point  Both  vessels  would  go  to  the  coast  Both 
would  be  similarly  equipped.  Both  would  there  take  slaves  on 
board. 

The  next  movement  indicates  the  intent,  and  is  the  very  carrying 
trade  denounced  by  the  second  section.  It  would  be  a  strange 
anomaly  to  legislate  in  regard  to  intent,  after  having  legislated  in 
regard  to  the  particular  fact,  when  the  intent  could  only  be  estab- 
lished by  the  consummation  of  the  act  forbidden. 

Contemporaneous  circumstances  and  interests  repel  the  idea  that 
intent  was  aimed  at,  as  the  friends  of  the  trade  would  never  jeopard 
it  by  exposing  the  lawful  trader  to  be  captured  on  her  outward  voy- 
age, in  order  to  discover,  from  the  vessel,  evidence  that  she  intended 
to  prosecute  an  unlawful  trade. 

3.  If  Congress  aimed  at  intent,  it  would  have  been  so  expressed 
in  the  act    No  acts  were  ever  more  deliberated  on,  or  more  artifi- 


Digitized  by 


Google 


JANUARY  TERM,  1840.  471 

[ThA  United  Steles  u.  Uixm,] 

cially  prepared  than  the  early  slave  acts.  The  friends  of  the  trade 
vatched  the  legislation  with  too  much  jealousy,  not  to  detect  that 
lurking  object  if  it  had  existed.  Refer  to  all  the  acts,  and  it  will  be 
found  that  wherever  intent  has  been  aimed  at,  it  has  been  distinctly 
expressed.  1st,  2d,  and  3d  sec.  of  the  act  of  March,  1794,  (1  Story's 
Laws  U.  S.  319  ;)  2A  and  3d  sec.  of  the  act  of  20th  April,  1818, 
(3  Story's  Laws  U.  S.  1698.)  i 

4.  If  the  prosecutor  can  claim  that  intent  was  involved  in  the 
third  section  of  the  act  of  1800,  why  may  he  not  say  it  was  also  the 
subject  of  the  fourth  section  of  the  act  of  May  15th,  1820  ?  both  acts 
using  synonymous  expressions — ^the  act  of  1800,  ^^  employed  in  the 
slave-trade ;"  act  of  1820,  "carrying  on  the  slave-trade." 

So  the  tlurd  section  of  die  same  act  subjects  the  offenders  to  capi* 
tal  punishment,  who,  "  engaged  in  a  piratical  cruise  or  enterprise," 
shall  land  and  commit  robbery.  The  expressions  are  as  general  as 
"  carrying  on  fisheries ;"  " a  nshing  voyage:"  yet,  could  a  man  be 
guilty  of  the  capital  offence  who  was  on  board  of  a  vessel  designed 
for  <<  carrying  on  the  slave-trade,"  who  did  not  decoy,  or  land  and 
forcibly  seize  slaves ;  or  who  was  "  engaged  in  a  piratical  cruise  or 
enterprise,"  and  did  not  land  and  commit  robbery  ? 

In  this  prosecution,  the  United  States  seek,  by  blending  the  second 
and  third  sections  of  the  act  of  1800,  to  sustain  the  construction  that 
intent  was  aimed  at  With  the  same  propriety  they  might  contend, 
that  the  moment  this  vessel  sailed  from  her  home  port  she  was  guilty 
of  piracy,  under  the  act  of  1820,  because  she  might  have  been  de- 
signed for  the  purposes  therein  specified. 

This  expanding  and  enlarging  of  statutes  by  construction ;  this 
adaptation  of  statutes  to  the  varying  facts  and  circumstances  of  each 
case,  rather  than  applying  the  varying  facts  to  the  immutable  statute, 
is  wholly  inadmissible ;  especially  so  in  criminal  jurisprudence. 

5.  In  the  case  of  the  Alexander,  the  learned  judge  interprets  the 
first  and  second  sections  by  the  third  and  fourth,  and  thinks  Con- 
gress intended  the  same  thing.  Admitting  that  to  a  certain  extent . 
they  mean  the  same,  we  still  contend  that  the  third  and  fourth  sec- 
tions are  to  be  interpreted  by  the  first  and  second.  The  meaning 
of  the  second  section  we  get  from  the  act  itself,  viz.  the  actual  car- 
rying of  slaves.  Section  first  ( 1 800}  gives  double  the  value  of  slaves 
which  may  have  been  transported  or  carried.  Section  fourth  forfeits 
all  but  the  slaves  which  may  have  been  found  on  board :  also,  pre- 
cludes the  right  to  claim  slaves  found  on  board.  The  language 
of  the  second  section  so  clearly  and  explicitly  expresses  the  offence 
intended  to  be  denounced,  that  every  man  who  reads  must  un- 
derstand what  is  forbidden :  hence  there  is  no  room  for  construc- 
tion ;  and  the  language  must  be  taken  in  its  natural  sense  and  ordi- 
nary signification  and  import  1  Kent's  Com.  462.  The  words 
of  a  statute  are  to  be  taken  in  their  natural  sensQ^  and  ordinary  sig- 
nification and  import 

In  the  United  States  vs.  Wilberger,  5  Wheat  96,  it  is  held :  Where 
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there  is  no  ambiguity  in  the  words,  there  is  no  room  for  construc- 
tion. The  case  must  be  a  strong  one  indeed  to  justify  a  Court  in 
departing  from  the  plain  meaning  of  words,  especially  in  a  penal 
act,  in  search  of  an  intention  which  the  words  themselyes  did  not 
suggest 

That  the  second  section  is  limited  to  the  actual  transportation  as 
we  claim  for  it,  will  appear  from  a  brief  historical  view  of  the 
slave  acts. 

The  Constitution,  article  one,  section  nine,  declares,  that  the 
migration  or  importation  of  such  persons,  as  any  of  the  states  now 
existing  (1789)  shall  think  proper  to  admit,  shall  not  be  prohibited 
by  Congress  prior  to  the  year  1806.  That  article  secures  the  import 
trade  for  a  given  period  In  1794,  the  current  of  public  sentiment 
became  irresistible,  and  by  the  act  of  that  date  the  traffic  was  cut  up 
so  far  as  measures  suggested  themselves  to  the  wisdom  of  Congress, 
and  were  consistent  with  the  sacred  obligation  of  that  instrument. 
The  cardinal  objects  of  the  trade  which  could  be  reached,  were 
the  export  and  carrying  trade.  The  subjects  in  regard  to  which 
Congress  could  legislate,  were  vessels  and  persons.  They  might 
legislate  over  the  property  of  citizens  and  foreigners  residing  wi^in 
the  United  States,  as  well  as  over  their  persons. 

By  sec  1  of  the  act  of  1794,  vessels  of  citizens  or  foreigners 
fitted  out  from  the  United  States  to  be  employed  in  the  export  or 
carrying  trade,  were  forfeited.  By  the  second  section  of  that  act, 
they  reached  the  persons  of  citizens  or  foreigners  in  the  United 
States,  by  a  severe  penalty,  who  should  fit  out  the  vessels.  Thus 
the  subject  rested  until  the  year  1800,  when  it  was  ascertained  that 
the  act  of  1794,  did  not  eflfectually  accomplish  its  object ;  as  inge- 
nuity, sharpened  by  the  hope  of  gain,  soon  devised  means  to  evade 
that  law.  The  carrying  trade  was  found  so  lucrative,  that  though 
vessels  might  not  be  fitted  out  from  the  United  States,  still  Ameri- 
can capital  might  be  embarked  in  foreign  vessels.  By  sec.  1  of  the 
act  of  1800,  all  right  and  property  directly  or  indirectly  owned  in 
any  vessel  (American  or  foreign)  employed  in  the  carrying  trade, 
was  forfeited.  Thus  American  capital  and  American  vessels  being 
excluded.  Congress  determining  still  further  to  cut  up  the  trade,  pro- 
hibited American  citizens  from  rendering  their  personal  services  to 
promote  it,  and  did  so  by  the  second  and  third  sections  of  the  act  of 
1800.  The  act  of  1 800  was  merely  auxiliary  to  the  act  of  1 794 ;  and 
from  a  careful  examination  of  both,  it  will  appear,  that  Congress 
therein  exhausted  all  their  powers  of  legislation  on  the  subject,  em- 
barrassed as  it  was  by  the  Constitution. 

6.  It  thus  appearing  that  to  prevent  American  citizens  from  serv- 
ing on  board  of  American  vessels  employed  in  the  carrying  trade, 
was  an  essential  link  in  the  system,  it  is  obvious,  that  the  second 
3ection  is  to  be  expounded  precisely  as  the  concise  and  perspicuous 
language  expresses,  and  that  there  is  no  room  for  construction.  In 
the  third  section  a  different  form  of  expression  is  adopted.   It  would 
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perhaps,  be  assuming  too  much  to  say,  that  the  change  was  not  a 
change  of  substance,  rather  than  a  loose  and  inartificial  employ- 
ment of  language. 

We  contend,  that  the  third  section  means  the  same  thing  as  the 
second,  and  something  more.  It  means  the  slave-trade  in  foreign 
vessels,  in  all  its  illegal  branches,  .so  declared  by  Congress.  The 
second  section  is  connned  to  one  portion  of  it  It  could  not  refer 
to  the  slave-trade  prohibited  by  the  laws  of  any  other  country, 
for  two  obvious  reasons :  1.  Because  American  citizens  are  not  to 
be  punished  by  the  laws  of  the  United  States,  for  a  violation  of 
the  municipal  laws  of  any  other  power.  2.  If  otherwise,  in  point 
of  fact,  the  slave  trade  was  a  lawful  trade  in  all  its  branches 
throughout  the  world,  until  long  after  tfiis  period.  In  1807,  the  first 
act  of  the  Parliament  of  England  was  passed  on  this  subject 

If  this  proposition  be  correct,  then  the  slave-trade  punished  by 
the  third  section,  was  the  trade  prohibited  by  Congress,  viz. :  the 
carrying  trade  and  the  export  trade  on  board  of  foreign  vessels ;  to 
embrace  these  two  branches,  the  general  expression,  ^<  slave-trade," 
was  peculiarly  appropriate.  Whatever  might  have  been  the  object 
of  Congress,  it  is  evident,  by  collating  the  acts  and  the  sections  of 
each,  that  the  construction  claimed  for  it  by  the  prosecution  cannot 
be  sustained. 

7.  In  addition  to  these  considerations,  the  defect  of  wisdom  should 
not  be  attributed  to  Congress  of  passing  a  law  that  must  inevitably 
result  in  the  consummation  of  a  wicked  purpose.  Once  embarked 
in  the  pursuit,  it  is  more  dangerous  to  recede  than  to  advance; 
when  to  go  forward  presents  the  alluring  prospects  of  gain,  with 
the  same,  and,  perhaps,  greater  chances  of  impunity. 

Mr.  Nelson,  for  the  defendant,  stated  that  he  would  only  ask  the 
attention  of  the  Court  to  the  acts  of  Congress. 

The  act  of  1794,  was  intended  to  embrace  two  descriptions  of 
cases.  First,  transporting  of  slaves  from  a  foreign  country  to  the 
United  States.  Second,  transporting  slaves  to  foreign  countries. 
It  also  applies  to  fitting  out  vessels  to  carry  on  the  slave-trade. 
This  was  the  condition  of  the  law  when  the  act  of  1800  was 
passed ;  and  the  object  of  that  act  was  to  make  the  penalties  of  the 
former  act  applicable  to  vessels  not  built  in  the  United  States. 

The  purpose  of  this  prosecution  is  not  to  forfeit  the  vessel,  but  to 
punish  persons  serving  on  board  of  a  vessel  engaged  in  the  slave- 
trade.  The  employment  of  a  person  on  board  a  vessel  engaged  in  the 
transportation  and  carrying  of  slaves,  is  a  very  different  thing  from 
the  employment  of  a  vessel,  or  person  on  board  of  a  vessel,  designed 
to  be  employed  in  the  slave-trade.  Whenever  the  legislature  design 
to  punish  intention,  they  so  express  it 

I  Mr.  Chief  Justice  Tahbt  delivered  the  opinion  of  the  Court 

!  This  case  comes  before  us  upon  a  certificate  of  division  from  the 

I  Circuit  Court  of  the  United  States,  for  the  Southern  District  of  New 

I  York,  in  the  second  circuit 
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The  defendant,  Isaac  Morris,  is  indicted  under  the  second  and 
third  sections  of  tfie  act  entitled  <<  An  Act  in  addition  to  an  Act  en- 
titled ^  An  Act  to  prohibit  the  carrying  on  the  Slave-trade  from  the 
United  States  to  any  foreign  Place  or  Country/'  approved  on  the 
10th  of  May,  1800. 

The  first  count  of  the  indictment  charges  that  the  defendant  did, 
on  the  high  seas,  from  the  15th  of  June  until  the  26th  of  August, 
in  the  year  1839,  voluntarily  serve  on  board  of  the  schooner  But- 
terfly, a  vessel  of  the  United  States,  employed  and  made  use  of  in 
the  transportation  of  slaves  from  some  foreign  country  or  place,  to 
some  other  foreign  country  or  place,  the  said  defendant  being  a  citi- 
zen of  the  United  States. 

The  second  count  charges  that  the  defendant  did,  on  the  high 
seas,  from  the  15th  day  of  June  to  the  86th  day  of  August,  volun- 
tarily serve  on  board  of  the  schooner  Butterfly,  being  a  foreign 
vessel  employed  in  the  slave-trade ;  the  defendant  being  a  citizen 
of  the  United  States. 

It  was  proved  on  the  trial,  on  the  part  of  the  prosecution,  that 
the  schooner  Butterfly,  carrying  the  flag  of  the  United  States,  and 
documented  as  a  vessel  of  the  Unit^  States,  sailed  from  Havana, 
for  the  coast  of  Africa,  on  the  27th  of  July,  1839,  having  on  board 
the  usual  and  peculiar  equipments  of  vessels  engaged  in  the  trans- 
portation of  slaves  from  the  coast  of  Africa  to  other  places.  Be- 
fore she  reached  the  African  coast,  and  before  any  slaves  were 
taken  on  board,  she  was  captured  by  the  Dolphin,  a  British  brig  of 
war,  and  carried  into  Sierra  Leone ;  upon  suspicion  of  being  Spanish 
property,  to  be  proceeded  against  in  the  Mixed  Commission  Court 
at  that  place.  At  the  time  of  her  capture,  Isaac  Morris  was  in 
command  of  the  vessel,  and  was  described  in  the  ship's  papers  and 
represented  himself  as  a  citizen  of  the  United  States.  The  Court 
at  Sierra  Leone  declined  taking  cognisance  of  the  case,  because 
the  vessel  was  documented  as  an  American  vessel ;  and  she  was 
then,  sent  to  New  York,  to  be  dealt  with  by  the  authorities  of  the 
United  States,  as  they  might  think  proper. 

Upon  the  foregoing  state  of  facts,  the  judges  were  divided  in  opi- 
nion upon  the  four  following  questions,  which  were  presented  on 
the  facts  aforesaid  for  their  decision : 

1.  Whether  it  is  necessary  in  order  to  constitute  the  offence  de- 
nounced in  the  second  section  of  the  act  of  the  10th  of  May,  1800, 
above  referred  to,  that  there  should  be  an  actual  transportation  or 
carrying  of  slaves  in  the  vessel  of  the  United  States,  on  board  of 
which  the  party  indicted  is  alleged  to  have  served. 

2.  Whether  it  is  necessary  in  order  to  constitute  the  offence  de- 
nounced in  the  third  section  of  the  act  of  the  10th  of  May,  1800, 
above  referred  to,  that  there  should  be  an  actual  transportation  or 
carrying  of  slaves  in  a  foreign  vessel,  on  board  of  which  the  party 
indicted  is  alleged  to  have  served. 

3.  Whether  the  voluntary  service  of  an  American  citizen,  on 
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board  a  iressel  of  the  United  States,  in  a  voyage  commenced  with 
the  intent  that  the  vessel  should  be  employed  and  made  use  of  in 
the  transporting  or  carrying  of  slaves  from  one  foreign  country  or 
place  to  another,  is  in  itsetf,  and  where  no  slaves  had  been  trans- 
ported in  such  vessel,  or  received  on  board  her,  an  offence  under  the 
said  second  section* 

4.  Whether  the  voluntary  service  of  an  American  citizen,  on 
board  a  foreign  vessel,  in  a  voyage  commenced  with  the  intent  that 
the  vessel  should  be  employed  and  made  use  of  in  the  transportation 
and  carrying  of  slaves  from  one  foreign  country  or  place  to  another, 
is  in  itself,  and  where  no  slaves  have  been  transported  in  such 
vessel,  or  received  on  board  her,  an  offence  under  the  said  third 
section. 

And  these  points  having  been  certified  to  this  Court,  we  proceed 
to  express  our  opinion  upon  them. 

The  second  section  of  the  act  of  Congress  above  mentioned,  de- 
clares, ^'that  it  shall  be  unlawful  for  any  citizen  of  the  United 
States,  or  other  person  residing  therein,  to  serve  on  board  any  vessel 
of  the  United  States,  employed  or  made  use  of  in  the  transportation 
or  carrying  of  slaves  from  one  foreign  country  or  place  to  another ; 
and  any  such  citizen  or  other  person  voluntarily  serving  as  afore* 
said,  shall  be  liable  to  be  indicted  therefor,  and  on  conviction  thereof 
shall  be  liable  to  a  fine  not  exceeding  two  thousand  dollars,  and  be 
imprisoned  not  exceeding  two  years." 

The  first  and  third  points  certified  from  the  Circuit  Court,  depend 
on  the  construction  of  this  section. 

In  expounding  a  penal  statute  the  Court  certainly  will  not  extend 
it  beyond  the  plain  meaning  of  its  words ;  for  it  has  been  long  and 
well  settled,  that  such  statutes  must  be  construed  strictly.  Yet  the 
evident  intention  of  the  legislature  ought  not  to  be  defeated  by  a 
forced  and  overstrict  construction.    5  Wheat  95. 

The  question  in  this  case  is,  whether  a  vessel  on  her  outward 
voyage  to  the  coast  of  Africa,  for  the  purpose  of  taking'on  board  a 
cargo  of  slaves,  is  '^  employed  or  made  use  of"  in  the  transportation 
or  carrying  of  slaves  from  one  foreign  country  or  place  to  another, 
before  any  slaves  are  received  on  board  ? 

To  be  <^  employed"  in  any  thing,  means  not  only  the  act  of  doing 
it,  but  also  to  be  engaged  to  do  it ;  to  be  under  contract  or  orders  to 
do  it.  And  this  is  not  only  the  ordinary  meaning  of  the  word,  but 
it  has  frequently  been  used  in  that  sense  in  other  acts  of  Congress. 
Thus,  for  example,  the  second  section  of  the  act  of  March  dd,  1825, 
entitled,  '^an  act  to  reduce  into  one,  the  several  acts  establishing  and 
regulating  the  post-office  department,"  declares,  <<  that  the  Postmas- 
ter-general, and  all  other  persons  'employed'  in  the  general  post- 
office,  or  in  the  care,  custody,  or  conveyance  of  the  mail,  shall,  pre- 
vious to  entering  upon  the  duties  assigned  to  them,"  take  the  oath 
prescribed  by  that  section.  Here  the  persons  who  have  contracted 
to  perform  certain  duties  in  the  general  post-office,  are  described  as 
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^  employed''  in  that  department,  before  they  enter  upon  the  duties 
assigned  them.  So,  also,  in  the  twenty-first  section  of  the  same 
law,  various  offences,  such  as  the  embezzling  or  destroying  any 
letter,  are  enumerated,  and  the  punishment  prescribed,  when  com- 
mitted by  any  person  <<  employed  in  any  of  the  departments  of  the 
post-office  establishment"  Yet  it  cannot  be  supposed  that  the  party 
must  be  actually  engaged  in  transacting  his  official  duties  when  the 
letter  was  embezzled  or  destroyed,  in  order  to  constitute  the  offence 
described  in  this  section. 

Again,  the  act  of  July  2d,  1813,  sec.  8,  (2  Story,  1353,)  declares, 
that  certain  vessels  '<  employed"  in  the  fisheries,  shall  not  be  entitled 
to  the  bounties  therein  granted,  unless  the  master  makes  an  agree- 
ment, in  writing  or  in  print,  with  every  fisherman  employed  therein 
before  he  proceeds  on  any  fishing  voyage.  Here  the  vessel  is  spoken 
of  as  <' employed"  in  the  fisheries,  before  she  sails  on  the  voyage. 

So,  also,  the  act  of  March  3d,  1831,  (4  Story,  2256,)  entitled,  <<an 
act  concerning  vessels  employed  in  the  whale  fishery,"  authorizes 
vessels  owned  by  any  incorporated  company,  and  **  employed 
wholly  in  the  whale  fishery,"  to  be  registered  or  enrolled,  and 
licensed  in  a  particular  manner,  ^  so  long  as  any  such  vessel  shall 
be  wholly  employed  in  the  whale  fishery."  The  register  or  enrol- 
ment and  license,  must  be  obtained  before  the  vessel  sails  on  her 
outward  voyage  to  the  whaling  grounds ;  and,  consequently,  in  that 
voyage  she  must  be  <<  employed"  in  the  whale  fishery,  in  the 
sense  in  which  these  words  are  used  in  the  act  of  Congress;  other- 
wise, she  would  not  be  entitled  to  the  register  or  enrolment  and 
license  authorized  by  this  W. 

In  like  manner,  the  vessel  in  question  was  employed  in  the  trans- 
portation of  slaves,  within  the  meaning  of  the  act  of  Congress  of 
May  lOth,  1800,  if  she  was  sailing  on  her  outward  voyage  to  the 
African  coast,  in  order  to  take  them  on  board,  to  be  transported  to 
another  foreign  country.  In  such  a  voyage,  the  vessel  is  employed 
in  the  business  of  transporting  and  carrying  slaves  from  one  foreign 
country  to  another.  In  other  words,  she  is  employed  in  the  slave- 
trade.  And  any  citizen  of  the  United  States,  who  shall  voluntarily 
serve  on  board  any  vessel  of  the  United  States,  on  such  a  voyage, 
is  guilty  of  the  offence  mentioned  in  the  second  section  of  th&  act 
of  Congress.  It  is  hardly  necessary  to  add,  that  *^  voluntarily,"  in 
this  section,  means,  ^  with  knowledge"  of  the  business  in  which  she 
is  employed.  And  in  order  to  constitute  the  offence,  the  party  must 
have  knowledge  that  the  vessel  was  bound  to  the  coast  of  Afirica, 
for  the  purpose  of  taking  slaves  on  board,  to  be  transported  to  some 
other  foreign  country. 

The  same  reasoning  applies  to  the  third  section  of  the  law,  under 
which  the  second  and  fourth  points  certified  to  this  Court  have 
arisen.  The  vessel  is  **  employed  in  the  slave-trade"  when  sailing 
to  the  Afiican  coast  for  the  purpose  of  taking  the  slaves  on  board. 

We  therefore  answer  the  first  and  second  questions  in  the  nega- 
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tive,and  the  third  and  fourth  in  the  affirmative ;  and  it  will  be  certi- 
fied accordingly  to  the  Circuit  Court 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York,  and  on  the  points  and  questions  on  which  the  judges 
of  the  said  Circuit  Court  were  opposed  in  opinion,  and  which  were 
certified  to  this  Court  for  its  opinion,  agreeably  to  the  act  of  Con- 
gress in  such  case  made  and  provided,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  the  opinion  of  this  Court : 

1.  That  it  is  not  necessary,  in  order  to  Constitute  the  oifence  de- 
nounced in  the  second  section  of  the  act  of  the  10th  of  May,  1800, 
referred  to,  that  there  should  be  an  actual  transportation  or  carrying 
of  slaves  in  the  vessel  of  the  United  States,  on  board  of  which  the 
party  indicted  is  alleged  to  have  served. 

2.  That  it  is  not  necessary,  in  order  to  constitute  the  oSence  de- 
nounced in  the  third  section  of  the  act  of  the  10th  of  May,  1800, 
above  referred  to,  that  there  should  be  an  actual  transportation  or 
carrying  of  slaves  in  a  foreign  vessel,  on  board  of  which  the  party 
indicted  is  alleged  to  have  served. 

3.  That  the  voluntary  service  of  an  American  citizen  on  board  a 
vessel  of  the  United  States,  in  a  voyage  commenced  with  the  intent 
that  the  vessel  should  be  employed  and  made  use  of  in  the  trans- 
porting or  carrying  of  slaves  from  one  foreign  country  or  place  to 
another,  is  in  itseLT,  and  where  no  slaves  had  been  transported  in 
such  vessel,  or  received  on  board  her,  an  offence  imder  the  said 
second  section. 

4.  That  the  voluntary  service  of  an  American  citizen  on  board 
a  foreign  vessel,  in  a  voyage  commenced  with  the  intent  that  the 
vessel  should  be  employed  and  made  use  of  in  the  transportation  and 
carrying  of  slaves  from  one  foreign  country  or  place  to  another,  is  in 
itself,  and  where  no  slaves  had  been  transported  in  such  vessel,  or 
received  on  board  her,  an  ofience  under  the  said  third  section. 

Whereupon,  it  is  now  here  ordered  and  adjudged  that  it  be  so 
certified  to  the  said  Circuit  Court  accordingly. 
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The  United  States,  Appellants,  vs.  The  Heirs  of  Elbazer 
Waterman,  Appellees. 

a  grmnt  of  land  by  ^  govemment  of  Florida,  made  befim  the  oeaaioii  of  Florida  to  the 
United  Statea  l^  Spain,  confirmed :  every  point  involTed  in  die  caae  having  been  eon- 
diidvely  aettled  by  the  Court  in  their  former  adjodicationa  in  aimilar  caaea. 

APPEAL  from  the  Superior  Court  of  East  Florida, 

The  case  was  submitted  to  the  Court,  on  the  record,  by  Mr.  Gil- 
pin, Attorney  General,  for  the  United  States. 

Mr.  Justice  Baldwin. 

This  case  comes  up  by  appeal  from  the  Superior  Court  of  East 
Florida,  in  which  the  claim  of  the  appellees  to  a  tract  of  land 
described  in  the  record,  was  confirmed  by  a  decree  of  that  Court, 
proceeding  pursuant  to  the  acts  of  Congress  for  the  final  adjustment 
of  claims  to  land  in  that  territory. 

It  has  been  very  candidly  and  properly  admitted  by  the  Attorney 
General,  that  every  point  involved  in  the'case  has  been  conclusively 
settled  by  this  Court,  in  their  former  adjudications  on  similar  cases ; 
it  therefore  becomes  unnecessary  to  state  the  nature  of  the  claim  now 
before  us,  further  than  that  it  is  founded  on  a  lawful  grant,  on  condi- 
tions which  have  been  fully  performed  by  the  grantee.  This  Court 
therefore  orders,  adjudges,  and  decrees,  that  the  decree  of  the  Coun 
below,  adjudging  that  the  title  of  the  appellees  is  valid  under  the 
treaty  of  22d  February,  1821,  between  the  United  States  and  Spain, 
the  laws  and  customs  of  Spain,  the  law  of  nations,  and  of  the  United 
States,  be,  and  the  same  is  hereby,  affirmed ;  and  the  cause  is  re* 
manded  to  the  Court  below,  with  directions  to  further  proceed  there* 
in,  and  to  cause  such  further  proceedings  to  be  had  as  by  law  is 
directed. 
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William  amd  James  Brown  and  Company,  Plaintiffs  in  erbob, 
vs.  Thomas  M^Gban,  Defendant  in  ebbob. 

\a  action  was  instituted  against  the  consignees  of  two  hundred  bales  of  cotton,  shipped  by  \WisS» 
the  direction  of  the  owner  to  Liverpool,  on  which  the  owner  had  receiyed  sn  advance  by  j^Up^  479{ 
an  acceptance  of  his  bills  on  New  York ;  which  acceptance  was  paid  out  by  bills  drawn  -"^'"^ 
on  the  consignees  of  the  cotton  in  LiverpooL  Some  time  after  the  shipment  of  the  cot> 
ton,  the  owner  wrote  to  the  consignees  in  Liverpool,  expressing  his  '*  wishes"  that  the 
cotton  should  not  be  sold  until  they  should  hear  further  from  him.  In  answer  to  this 
letter,  the  consignees  say,  **  Your  wishes  in  respect  to  the  cotton  are  noted  accordingly." 
No  other  provision  than  from  the  sale  of  the  cotton  for  the  payment  of  the  advance,  was 
made  by  ^  consignor,  when  the  same  was  shipped;  and  no  instructions  for  iti  reserva- 
tion firom  sale  were  given,  when  the  shipment  was  made.  Immediately  after  the  accepts 
ance  of  the  bill  drawn  against  the  cotton,  on  the  consignees  in  Liverpool,  they  sold  the 
same  for  a  profit  of  about  ten  per  cent  on  the  shq>ment  Cotton  rose  in  price  in  Liver- 
pool to  more  than  fifty  per  cent  profit  on  the  invoice,  between  the  acceptance  of  the  bill 
of  exchange,  and  the  arrival  of  the  same  at  maturity.  The  shipper  instituted  an  action 
against  the  consignees  for  the  recoveiy  of  the  difference  between  Uie  actual  sales  and  the 
sum  the  same  would  have  brought  had  it  been  sold  at  the  subsequent  high  prices  at 
Liverpool. 

It  is  certainly  true,  as  a  general  rule,  that  the  interpretation  of  written  instrumentB  properly 
belongs  to  the  Court,  and  not  to  the  juiy.  But  there  certainly  are  cases  in  which,  firom 
the  dSbrent  senses  of  the  words  used,  or  their  obscure  and  indeterminate  reference  to 
unexplained  dieumstanoes,  the  true  interpretation  of  the  language  may  be  left  to  the  con- 
sideration of  the  jury,  for  the  purpoee  of  carrying  into  e£kct  the  real  intention  of  the 
parties.  This  is  especially  applicable  to  cases  of  conmiereial  correspondence,  where  the 
real  objects,  and  intentions,  and  agreements  of  the  parties  are  often  to  be  arrived  at  only 
by  allusions  to  circumstances  which  are  but  imperfectly  developed. 

There  can  be  no  reasonable  doubt  that  in  particular  dreumstances,  a  wish  expresaed  by  a 
(^      consignor  to  a  foctor,  may  amount  to  a  positive  command. 

In  the  case  of  a  simple  consignment  of  goods,  without  any  interest  in  the  consignee,  or  any 
advance  or  liability  incurred  on  account  thereof,  the  wishes  of  the  consignor  may  fidrly 
be  presumed  to  be  orders ;  and  the  **  noting  the  wishes  accordingly,"  by  the  consignees,  an 
assent  to  follow  them.  Butveiy  difibrent  considerations  might  apply  where  the  con- 
signee &ould  be  one  clothed  with  a  special  interest,  and  a  special  property,  founded  upon 
advances  and  liabilities. 

Whenever  a  consignment  is  made  to  a  foctor  for  sale,  the  conngnor  has  a  right,  generally, 
to  control  the  sale  thereof  according  to  his  own  pleasure,  horn  time  to  time,  if  no  advances 
have  been  made,  or  liabilities  incurred,  on  account  thereof;  and  the  foctor  is  bound  to 
obey  his  orders.  This  arises  from  the  ordinary  relation  of  prindpal  and  agent  I^  how- 
ever, the  foctor  makes  advances,  or  incnn  liabiUties  on  account  of  the  consignment,  by 
which  he  acquires  a  spedal  property  in  the  goods,  then  the  foctor  has  a  right  to  sell  so 
mudi  of  the  consignment  as  may  be  necessary  to  reimburse  such  advances,  or  meet  such 
liatnlities;  unless  there  is  some  agreement  between  himself  and  die  consignor  which  oon-'j 
tracts  or  varies  this  right  I 

If,  cotemporaneous  with  the  consignment  and  advances  or  liabilities,  there  are  orders  given  by 
the  consignor,  which  are  assented  to  by  the  factor,  that  the  goods  shall  not  be  soU  before 
a  fixed  time,  in  such  a  case  the  consignment  is  presumed  to  be  received  subject  to  such 
order ;  and  the  factor  is  not  at  liberty  to  sell  the  goods  to  reimburse  his  advances,  until 
after  that  time  has  elapsed.  80  when  ordera  are  given  not  to  sell  below  a  fixed  price; 
unless  the  consignor  oiall,  after  due  notice  and  reque^  refuse  to  provide  other  meansto 
rdmburse  the  foctor.  In  no  case  will  the  foctor  be  at  liberty  to  sell  the  consignment,  con- 
trary to  the  QrdecB  of  the  consignor,  although  he  has  made  advances  or  incurred  liabilities 
thereon;  if  the  conngnor  stands  ready  and  often  to  reimburse  and  discharge  such  advances 
and  liaKiliti^w. 

When  tibe  consignment  is  made  generally,  without  any  specific  orders  as  to  the  time  and 
mode  of  salei^  and  tie  foctor  makes  advances  or  incurs  liabilities  on  the  footing  of  such 
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'  conjngnment,  the  legal  preaumption  ii,  that  the  factor  is  intended  to  be  doAed  with  the 
ordinary  rights  of  fiutors,  to  sell,  in  the  exercise  of  a  sound  discretion,  at  such  time  and 
in  snch  manner  as  the  usage  of  trade  and  his  general  duty  require,  and  to  reimlinrM 
himself  for  his  liabilities,  out  of  the  proceeds  of  the  sale:  and  the  consignor  has  no  right, 
by  any  subsequent  orders,  given  after  adTsnces  have  been  mide,  or  liaUlities  incurred  by 
the  fiaictor,  to  suspend  or  control  thii  right  of  sale,  except  so  fiu  as  respects  the  surplus 

'  of  the  consignment  not  necessary  for  the  reimbnrwment  of  such  advances  or  liabilities. 

If  a  Bale  of  cotton  in  Liverpool,  by  a  factor,  has  been  made  on  a  particular  day,  tortioosly, 
and  against  the  orders  qf  the  owner,  the  owner  has  a  right  to  claim  damages  for  the  value 
of  the  cotton  on  the  day  the  sale  was  made^  as  for  a  tortious  conversion.  If  the  sale  of 
the  cotton  by  the  Actor  was  authorized  on  a  n^sequent  day,  and  the  cotton  had  been 
sold  against  orders,  before  that  d||y,  the  damagAo  which  the  owner  would  be  entitled 
would  be  regulated  by  the  price  of  cotton  on  thnHay.  But  the  rate  of  damages  ahould 
not  be  obtained  from  the  prices  of  cotton  at  any  nme  between  the  day  when  the  cotton 
was  sold,  against  the  orders  of  the  owner,  and  the  day  on  which  the  sale  was  authoriied 
by  him. 

IN  error  to  the  Circuit  Court  of  the  United  States,  for  the  District 
of  Georgia. 

In  the  Inferior  Court  of  Richmond  county,  in  the  state  of 
Georgia,  Thomas  M^Gran,  the  defendant,  instituted  a  suit  by  at- 
tachment against  the  plaintiffs  in  error,  to  recover  damages  for  the 
sale  of  two  hundred  bales  of  cotton,  shipped  by  him  to  the  plain- 
tiffs in  error,  as  his  factors ;  the  cotton  having  been  sold  for  a  less 
price  than  the  same  would  have  produced  had  the  sales  been  made 
according  to  the  instructions  of  the  shipper. 

The  declaration  contained  three  counts,  all  upon  the  shipment  of 
the  two  hundred  bales  of  cotton,  by  Thomas  M^Gran  to  William 
and  James  Brown  and  Company,  at  Liverpool,  as  the  £su;tors  of  the 
shipper. 

/  The  first  count  alleges,  that  while  the  cotton  remained  in  the 
nands  of  the  consignees,  the  shipper  ordered  him  to  hold  the  cotton 
until  they  should  hear  from  him  again ;  but  the  same  was  sold  in 
violation  of  the  order,  and  to  the  damage  of  the  shipper. 
/The  second  count  charges  the  consignees  with  not  having  ex- 
ercised reasonable  diligence  in  keeping  and  selling  the  cotton ;  but 
that  they  dealt  with  the  same  so  negligently  and  carelessly,  so  that 
it  was  sold  at  a  loss  to  the  shipper. 

The  third  count  alleges,  that  the  consignees  did  not  sell  the  cot- 
ton to  the  best  interests  of  the  shipper,  nor  did  they  obey  his  in- 
structions ;  but  on  the  contrary,  managed  the  same  carelessly  and 
negligently,  and  sold  the  same  contrary  to  orders,  with  a  reasonable 
prospect  of  rise  of  the  article,  for  three  thousand  dollars  less  than  the 
value  of  the  cotton,  at  the  time  the  same  was  sold. 

The  case  was  removed,  under  the  provisions  of  the  Judiciiuy 
Act  of  1789,  to  the  Circuit  Court  of  the  United  States,  for  the  Dis- 
trict of  Georgia ;  the  defendants  below  not  being  citizens  of  the 
state  of  Georgia,  and  not  residing  in  that  state. 

The  defendants  pleaded  the  general  issue,  and  the  cause  having 
been  tried  in  the  Circuit  Court,  Uie  jury  gave  a  verdict  for  the  plain- 
ti^  Thomas  M^Oran,  under  the  directions  of  the  Court,  for  four 
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thousand  nine  hundred  and  seventy-five  dollars  and  fifty-seven 
cents.  The  defendants  excepted  to  the  ruling  of  the  Circuit  Court  j 
on  questions  submitted  during  the  trial  of  this  cause,  and  they 
prosecuted  this  writ'of  error. 

On  the  trial  it  was  given  in  evidence,  that  two  hundred  bales  of 
cotton  were  shipped  by  defendant  in  error,  from  Mobile,  to  the 
plaintiffs  in  error,  at  Liverpool,  as  his  factors,  to  be  sold  by  them 
under  a  del  credere  commission.  That  this  cotton  was  received  by 
them  about  the  9th  ol  April,  1833,  and  cost,  per  invoice,  nine  thou- 
sand one  hundred  and  nfty-one  dollars  and  seventy-seten  cents. 
That  the  plaintiffs  in  error,  through  Brown,  Brothers,  and  Company, 
their  house  in  New  York,  accepted,  early  in  March,  1833,  a  draft 
of  defendant  in  error,  for  nine  thousand  dollars,  drawn  against  said 
cotton,  upon  their  said  house  in  New  York ;  that  when  this  draft 
arrived  at  maturity,  the  said  house  in  New  York  paid  the  same, 
and  in  order  to  reimburse  themselves,  and  in  pursuance  of  an  ar- 
rangement between  plaintiffs  in  error  and  defendant  in  error,  drew 
upon  the  plaintiffs  in  error,  at  Liverpool  at  sixty  days'  sight,  for  one 
thousand  eight  hundred  and  seventy-one  pounds  and  nine  pence 
sterling.  This  draft  was  dated  May  7th,  1833,  was  accepted  by 
plaintiffs  in  error,  at  Liverpool,  June  3d,  1833,  and  fell  due  and 
was  paid  by  them  on  the  5th  of  August  following.  /'That  by  the 
contract  between  the  plaintiffs  in  error,  and  the  defenciant  in  error, 
the  cotton  in  question  became  pledged  by  the  defendant  in  error  to 
the  plaintiffs  in  error,  to  enable  them  to  meet  their  acceptances  and 
repay  their  advance  thereon.^ 

^  After  shipping  the  cotton  and  drawing  against  it  as  aforesaid,  the 
defendant  in  error  became  insolvent.' 

On  June  3d,  1833,  plaintiffs  in  error  sold  said  two  hundred  bales 
of  cotton  for  two  thousand  and  seventy-three  pounds  four  shillings 
and  sixpence,  cash,  September  16th,  1833;  being  a  profit  of  about 
ten  per  cent.  On  the  same  day  on  which  they  sold  this  cotton,  they 
sold  six  hundred  and  seventy-seven  bales,  in  which  their  Baltimore 
house  was  interested ;  and,  in  a  week  previous,  had  sold  two  hun- 
dred and  sixteen  bales,  in  which  their  Baltimore  house  was  also  in- 
terested. 

At  the  time  of  the  sale  of  the  two  hundred  bales  of  cotton,  the  . 
defendant  in  error  was  indebted  to  plaintiffs  in  error  in  a  large  sum. 

During  the  week  in  which  the  two  hundred  bales  were  sold,  the 
sales  of  cotton  amounted  to  forty-seven  thousand  two  hundred  and 
fifty  bales :  a  larger  amount  than  in  any  previous  week  for  about 
eight  years. 

On  April  20th,  1833,  the  defendant  in  error  wrote  to  plaintiffs  in 
error :  <<  If  you  have  any  cottons  on  hand  when  this  reaches  you, 
in  which  I  am  interested,  I  wish  you  to  hold  them  until  you  hear 
from  me  again." 

This  letter  wa3  received  by  William  and  James  Brown  and  Com- 
pany, on  the  23d  of  May,  1833 ;  and  on  the  day  following,  the  24th 
of  May,  1833,  they  wrote  to  Thomas  M^Gran :  "  We  are  in  pos- 
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session  of  your  esteemed  favour  of  the  20th  ultimo,  and  your  wishes 
.in  respect  to  the  cotton  we  now  hold  on  your  account,  are  noted  ac- 
cordingly." 

On  June  Qth^follo wing,  the  plaintiffs  in  error  wrote  to  defendant,  an- 
nexing a  circular,  showing  the  extensive  business  done  in  cotton 
during  the  week,  and  a  material  improvement  in  prices ;  and  in- 
formed him  that,  believing  this  advance  would  probably  equal 
the  expectations  he  had  formed  when  he  last  wrote,  and  think- 
ing it  desirable  to  close  his  cotton  in  their  hands,  as  they  had 
then  been  drawn  upon  for  the  advance  on  it,  they  had  taken  ad- 
vantage of  this  brisk  demand  to  dispose  of  the  two  hundred  bales 
at  an  advance  of  one-half  to  five-eighths  of  a  penny  per  pound 
upon  its  value  when  first  landed. 

On  July  30th,  1833,  the  defendant  in  error  replied  to  the  last  letter, 
referring  to  his  previous  letter  of  April  20th,  and  asked  of  plaintifls 
in  error,  <<  why  did  you  sacrifice  my  cottons  as  the  draft  drawn  by 
Brown,  Brothers,  and  Company,  at  sixty  days,  on  account  of  these 
cottons,  could  not  have  been  accepted  more  than  a  day  or  two  be- 
fore ?  Therefore,  you  had  sixty  days  before  you  had  any  money 
to  pay  for  me.''  He  adds :  ^  I  do  not  recognise  the  sale ;  and  do 
not  consider  you  authorized  to  sell  the  cotton  before  the  time  the 
draft  drawn  on  you  by  Brown,  Brothers,  and  Company,  against  this 
cotton,  falls  due.  If  the  price  is  higher  on  that  day  than  the  day 
you  sold  it,  I  will  expect  you  to  allow  me  the  difference ;  and  if  it 
is  lower,  I  will  be  prepared  to  pay  you  any  balance  I  may  owe 
you." 

rOn  September  4th,  1833,  the  plaintiffs  in  error  replied,  that  there  had 
been  a  balance  iue  to  them  from  defendant;  that  the  two  hundred 
bales  were  sold  at  an  advance,  and  barely  squared  the  accounts.  >  That 
defendant  had  been  obliged  to  stop  payment,  that  any  loss  would 
be  certain  to  fall  on  them,  and  profit  not  likely  to  go  to  him,  but  to 
his  creditors.  That  the  cotton  was  not  sacrificed,  but  sold  at  a  profit, 
such  as  is  not  frequently  realized  on  that  article;  that  they  sold  some 
on  account  of  their  Baltimore  house,  and  some  immediately  before, 
and  immediately  after,  in  which  their  said  Baltimore  house  was  in- 
terested. That  near  fifty  thousand  bales  changed  hands  in  the 
same  week.  That,  situated  as  the  defendant  in  error  then  was,  he 
could  not  reasonably  have  expected  them  to  hold  the  cotton,  without 
pointing  out  in  what  manner  they  should  be  indemnified  in  event  of 
loss  thereby.  That  the  fact  that  Brown,  Brothers,  and  Company's 
draft  was  not  due  did  not  alter  the  case,  as  they  had  become  respon- 
sible some  months  before,  by  Brown,  Brothers,  and  Company's  ac- 
ceptance of  the  draft  of  the  shippers. 

On  July  22d,  1833,  the  defendant  in  error  wrote  to  plaintiffs,  that 
he  had  received  their  favour  of  the  24th  of  May,  and  noted  the 
contents.  That  they  would  please  to  sell  the  two  hundred  bales  soon 
after  the  receipt  of  the  letter,  unless  they  were  of  opinion  they  could 
do  better  by  holding  a  little  longer.  This  letter  was  received  by 
the  plaintiffs  in  error,  August  23d,  1833. 


Digitized 


*  by  Google 


JANUARY  TERM,  1840.  483 

[Brown  and  Compcny  m.  M'Onn.] 

The  counsel  for  the  defendant  below,  prayed  the  Court  to  instruct 
the  jury,  that  the  matters  given  in  evidence  on  the  part  of  the  de- 
fendants were  sufficient,  and  ought  to  be  admitted  to  bar  the  plain- 
tiff's action ;  which  instruction  the  Court  refused  to  give. 

And  the  Court  further  refused  to  instruct  the  jury : 

1.  That  the  advance  by  the  house  of  Browns,  in  New  York,  was 
in  effect  an  advance  by  the  house  in  Liverpool;  and  after  the  ad- 
vance so  made,  the  shipper  had  no  right  to  alter  the  instructions 
which  were  given  at  the  time  of  such  advance. 

2.  That  the  house  in  Liverpool  jfiaving  advanced  so  large  an 
amount  on  this  cotton,  having  a  large  previous  unsettled  claim 
against  the  shipper,  and  the  said  shipper  having  afterwards,  and 
before  the  sale  of  the  cotton,  become  insolvent ;  the  house  in  Liver- 
pool had  a  right  to  sell  for  their  reimbursement,  notwithstanding  the 
subsequent  orders  of  the  shipper. 

And  the  Court  instructed  the  jury  that  it  was  their  exclusive 
province  to  decide  from  the  evidence  in  the  cause,  whether  the  de- 
fendants had  advanced  any  money  to  the  plaintiff  on  the  cotton 
shipped  by  the  Mary  and  Harriet.  Whether,  when  the  defendants 
sold  said  cotton,  the  plaintiff  was  indebted  to  them  upon  a  previous 
unsettled  claim,  and  whether  the  plaintiff  had  become  insolvent  be- 
fore the  sale  of  said  cotton ;  and  also  further  instructed  the  jury, 
that  if  they  found  from  the  evidence  in  the  cause,  that  the  plaintiff 
had  given  instnictions  to  the  defendants  by  his  letter  of  the  20th  of 
April,  1833,  not  to  sell  any  cottons  which  the  defendants  might 
have  on  hand  when  that  letter  reached  them,  in  which  the  plaintiff 
was  interested,  until  the  defendants  heard  from  him  again,  and  that 
such  instructions  were  received  and  recognised  by  the  defendants, 
by  the  evidence  in  the  cause,  and  particularly  by  a  letter  given  in 
evidence  as  one  from  the  defendants  to  the  plaintiff,  dated  the  24th 
of  May,  1833,  in  reply  to  the  plaintiff's  letter  to  them  of  the  20th 
of  April,  1833 ;  that  then  the  defendants  were  not  justifiable  in  law 
in  the  sale  of  the  3d  of  June,  1833,  on  account  of  the  defendants 
having  on  that  day  accepted  Brown,  Brothers,  and  Company's  draft 
for  one  thousand  eight  hundred  and  seventy-one  pounds  and  nine- 
pence,  dated  7th  of  May,  1833,  at  sixty  days'  sight. 

And  the  Court  further  instructed  the  jury,  that  if  they  found  from 
the  evidence  in  the  cause,  that  cottons  were  selling  for  a  higher  price 
from  the  3d  June,  1833,  when  the  draft  was  accepted,  and  when 
the  cotton  was  sold,  until  the  time  when  the  said  draft  was  mature 
and  payable,  and  if  the  evidence  in  the  cause  ascertains  at  any  time 
.  before  the  maturity  of  the  draft,  what  such  higher  price  was,  and 
that  the  cotton  belonging  to  the  plaintiff  could  have  been  sold  for 
such  higher  price;  that  then  the  plaintiff  was  entitled  to  recover  from 
the  defendants  the  difference  in  price  between  the  sum  for  which 
the  defendants  sold  the  plaintiff's  cotton,  and  the  sum  at  which  it 
might  have  been  sold  before  or  at  the  maturity  of  the  draft. 

The  defendants  in  the  Circuit  Court,  excepted  to  these  instruc- 
tions. 
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The  case  was  argued  by  Mr.  G.  W.  Brown,  for  the  plaintiffl  in 
error ;  and  by  Mr.  Jones,  for  the  defendant. 

Mr.  Brown  contended, 

1.  That  although  an  agent  is  generally  bound  to  conform  to  the 
instructions  of  his  principal,  the  circumstances  of  this  case  were 
such  as  to  give  the  plaintiffs  in  error  a  right  to  sell  the  cotton  in 
question,  notwithstanding  the  letter  of  the  defendant  in  error,  of 
April  20th,  1833. 

The  cotton  was  shipped  by  M'Gran  to  the  Browns,  as  his  factors; 
and  this  circumstance  alone  was  equivalent  to  an  authority  to  sell. 
The  definition  of  a  factor  is,  <<  an  agent  who  is  commissioned  by  a 
merchant  or  other  person  to  sell  goods  for  him,  and  to  receive  the 
proceeds."  Selw.  N.  P.  827.  If  at  the  time  when  the  consignment 
was  made,  the  consignor  had  given  instructions  as  to  the  manner  or 
time  of  sale,  the  consignees  would  have  been  bound  to  comply  with 
them.  But  no  such  instructions  were  given.  This  was  a  general 
consignment;  and  the  evidence  discloses  the  fact  that,  upon  the  faith 
of  this  consignment,  the  Browns  accepted  bills  to  the  amount  of 
nearly  the  full  value  of  the  cotton.  The  invoice  cost  of  the  cotton 
was  nine  thousand  one  hundred  and  fifty  one  dollars  and  seventy- 
seven  cents ;  the  bill  drawn  against  it  amounted  to  nine  thousand 
dollars.  The  evidence  further  shows — and  all  the  evidence  in  the 
case  was  offered  by  the  defendant  in  error — that  this  bill  was 
accepted  by  the  plaintifis  in  error,  through  their  house  in  New  York 
of  Brown,  Brothers,  and  Company.  When  this  bill  arrived  at  ma- 
turity, it  was  paid  by  the  house  in  New  York,  who,  in  order  to 
reimburse  themselves,  drew  a  bill  upon  the  plaintifis  in  error,  dated 
May  7th,  1833,  at  sixty  days'  sight,  for  one  thousand  eight  hundred 
and  seventy-one  pounds  and  nine  pence,  which  was  accepted  by 
them,  June  3d,  1833,  and  fell  due  and  was  paid  on  the  5th  of  Au- 
gust following.  This  arrangement  was  in  conformity  with  the  con- 
tract made  by  the  parties,  was  in  accordance  with  the  regular  course 
of  trade,  and  was  highly  advantageous  to  the  shipper.  The  cotton 
arrived  at  Liverpool,  April  9th,  1833,  and  was  not  sold  until  June 
3d — a  period  of  fifty-five  days.  At  the  time  of  the  sale,  M*Gran 
was  indebted  to  the  plaintiffs  in  error  in  a  considerable  balance, 
and  had  become  insolvent. 

Under  these  circumstances,  it  is  contended,  that  the  plaintiffs  in 
error  acquired  a  special  property  in  the  cotton,  with  a  power  of  sale, 
in  order  to  reimburse  themselves  for  the  advance  made  through 
their  house  in  New  York,  and  to  put  themselves  in  funds  to  meet 
their  acceptance  of  the  bill  drawn  by  said  house  against  the  ship- 
ment. 2  Kent's  Com.  640.  642.  Story  on  Bailments,  204, 205.  218. 
Story  on  Agency,  382.  Parker  vs.  Brancher,  2  Law  Rep.  46. 
3  Chitty  on  Conu  and  Manufac.  551.  Pothonier  vs.  Dawson,  3  E. 
C.  L.  R.  135.     Zoit  vs.  Millauden,  16  Martin's  Rep.  470. 

The  contract  of  the  consignees  with  the  consignor,  in  effect 
amounted  to  this :  <<  We  will  consent  to  accept  to  such  an  amount 
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,  upon  your  consignment,  provided  we  have  the  right  of  selling,  in 
order  to  put  ourselves  in  funds  to  meet  our  acceptance."  That  such 
a  right  to  sell  existed,  seems  to  be  admitted  by  M<6ran  throughout 
the  correspondence ;  notwithstanding  his  complaints  as  to  the  time 
when  the  sale  was  made. 

Upon  the  principles  of  commercial  law,  M*Gran,  having  drawn 
upon  the  Messrs.  Brown  without  having  funds  in  their  hands,  was 
bound  to  put  them  in  funds  to  meet  the  bill  so  drawn.  Bainbridge 
&  Co.  vs.  Wilcocks,  1  Baldw.  Rep.  538.      " 

There  is  a  strong  analogy  between  the  case  of  a  consignment  of 
goods  to  secure  an  acceptance  or  advances,  and  the  case  of  a  mort- 
gage with  a  power  to  sell  annexed.  Drinkwater  vs.  Goodwin, 
1  Cowp.  256.  In  both  cases  there  is  a  power  to  sell,  coupled  with 
an  interest  or  estate  in  the  thing  pledged.  Rice  vs.  Austin,  17  Mass. 
Rep.  200.  Hunt  vs.  Rousmanierie's  Exec.  8  Wheat.  203.  This 
power  was  irrevocable;  it  could  not  be  affected  by  the  express  re- 
vocation of  M^Gran,  or  by  the  death  or  bankruptcy  of  the  consignor 
or  consignees.  Story  on  Agency,  387.  504.  1  Bell's  Com.  §  413, 
4th  edit.  And,  a  fortiori,  it  could  not  be  revoked  by  the  mere 
expression  of  M^Gran's  wishes,  contained  in  his  letter  of  April  20th. 
M*Gran  does  not  "order"  nor  "direct;"  he  does  not  even  "  request ;" 
but  makes  use  of  the  mildest  word  (hat  can  express  the  idea  of  desire ; 
he  simply  "  wishes."  But  it  will  be  contended,  that  M'Gran's  wishes 
became  binding  upon  the  plaintiffs  in  error,  upon  their  supposed  assent 
contained  in  their  reply  of  May  24th,  1833.  They  there  say  that 
they  had  received  the  letter  of  defendant  in  error,  and  that  his  wishes 
in  respect  to  the  cotton  they  then  held  on  his  account  were  "  noted 
accordingly."  The  expression  means  nothing  more  than  that  they 
observed  the  wishes  of  their  correspondent,  as  contained  in  his  letter; 
they  do  not  promise  to  comply  with  them  in  all  events;  they  reserve 
to  themselves  the  privilege  of  giving  effect  to  them  or  not,  as  might 
be  consistent  with  the  protection  of  their  own  interests  and  leg^ 
rights.  The  expression  "  to  note"  never  properly  means  to  assent ; 
and  no  usage  can  be  found  to  justify  our  attaching  to  it  such  a  sig- 
nification in  this  case.    Crabbe's  Syn.    Webster's  Diet 

There  are  many  much  stronger  cases  in  the  law,  where  similar 
expressions  have  been  decided  not  to  be  equivalent  to  an  assent. 
Perring  and  others  vs.  Hone,  13  E.  C.  L.  R.  328,  Opinion  of  Best,  J. 
Rees  i;^.  Warwick,  2  Barn,  and  Aid.  133;  observed  upon  by  Parke,  J. 
in  Fairlie  t*^.  Herring,  13  E.  C.  L.  R.  78.  Powell  vs.  Jones,  I  Esp. 
C.  17.    2  Pardessus  Cours  de  Droit  Commercial,  171. 

But  if,  in  mercantile  language,  the  expression  conveys  the  idea  of 
assent,  there  should  be  some  evidence  offered  of  that  fact.  The 
learned  judge  before  whom  the  case  was  tried,  erred  in  leaving  it  to 
the  jury  to  say,  1st.  Whether  defendant  in  error,  by  his  letter  of 
April  20th,  instructed  the  plaintiffs  in  error ;  and  2d.  Whether  the 
plaintiffs  in  error  recognised  these  instructions;  When  no  evidence 
whatever  was  laid  before  the  jury  to  enlighten  them  as  to  the 
meaning  of  the  expressions  used.  Story  on  Agency,  63.  72,  n*  I. 
2s2 
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Ekins  vs.  Maclish,  Ambler,  184, 185.    Mechanics'  Bank  ns.  Bank 
of  Columbia,  5  Wheat.  326.  '  Lucas  vs.  Groning*  2  E.  C.  L.  R.  61. . 
Macbeath  i;^.  Haldimand,  1  Tenn  Rep.  172.  1 

M'Oran,  in  his  letter  of  July  SOth,  in  which  he  complains  of  the  , 
sale  of  the  cotton,  really  admits  the  right  of  the  Browns  to  sell,  in 
order  to  meet  the  bill  drawn  on  them.  He  sa3r8,  <<  I  do  not  recog- 
nise the  sale,  and  do  not  consider  you  authorized  to  sell  the  cotton 
before  the  draft  drawn  on  you  by  Brown,  Brothers,  and  Company, 
against  this  cotton,  falls  due.  If  the  price  is  higher  on  that  day  than 
the  day  you  sold  it,  I  will  expect  you  to  allow  me  the  difference; 
and  if  it  is  lower,  I  will  be  prepared  to  pay  you  any  balance  I  may 
owe  you." 

Now  this  abandons  the  whole  ground.  M^Gran,  by  his  letter  of 
April  20th,  had  instructed,  as  it  is  contended  on  the  other  side,  the 
plaintiffs  in  error  not  to  sell  until  they  heard  from  him  again.  They 
did  not  hear  from  him  again  until  August  23d,  when  his  next  letter, 
dated  July  22d,  and  ordering  them  to  sell,  was  received.  Now  the 
plaintifis  in  error  were  bound  by  the  instructions  of  M'Gran,  or  they 
were  not.  If  they  were  bound,  they  had  no  right  to  sell  until  An* 
gust  23d,  when  his  orders  to  sell  were  received.  If  they  were  not 
bound,  as  M^Gran  admits — for  he  concedes  that  they  had  a  right  to 
sell  at  the  date  of  the  maturity  of  the  draft,  August  5th — then  they 
were  to  use  their  own  discretion,  as  skilful  and  honest  factors,  as  to 
the  time  of  sale.  M'Gran  admits  they  had  a  right  to  sell  in  order  to 
meet  the  bill,  notwithstanding  his  instructions ;  but  limits  them  to  a 
single  day — ^that  of  the  maturity  of  the  draft  This  position  is 
absurd.  On  that  day  it  might  have  happened  that  no  purchaaers 
could  be  found,  or  that  the  cotton  had  fallen  so  low  that  the  whole 
would  not  produce  enough  to  meet  the  bill. 

Again,  if  M^Gran  Iiad  the  right  to  instruct  his  &ctors  to  hold 
his  cotton  for  four  months,  he  would  have  had  the  same  right  to  in- 
struct them  to  hold  it  for  four  years.  He  might  have  done  so  with 
little  inconvenience  to  himself;  for  he  had  received  as  an  advance 
nearly  the  whole  invoice  cost 

This  argument  derives  much  additional  force,  from  the  fietct  that 
M^Gran,  at  the  time  when  the  order  not  to  sell  was  given,  had  be- 
come insolvent,  and  was  in  debt  to  plaintifb  in  error. 

The  policy  of  the  law  will  induce  the  Court  to  uphold  the  sale. 
The  Messrs.  Brown  acted  in  good  faith,  and  no  doubt,  with  pru- 
dence, although  the  result  proved  unsatisfactory.  They  did  all  that 
could  be  expected,  for  they  acted  for  M^Gran  precisely  as  they  did 
for  themselves.  On  the  same  day  they  sold  six  hundred  and  seventy- 
seven  bales,  on  account  of  nine  different  parties,  in  part  of  which 
their  Baltimore  house  was  interested;  and,  within  a  week  pre- 
viously, two  hundred  and  fifteen  bales,  in  which  the  Baltimore 
house  was  also  concerned.  A  larger  business  was  done  at  liver- 
pool  in  cotton  during  the  week  in  which  the  sale  was  made^  than 
had  been  done  in  any  one  week  for  the  preceding  eight  years.  The 
cotton  was  held  upwards  of  fifty  days,  and  sold  at  a  profit  of  nearl) 
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ten  per  cent  more,  according  to  the  testimony,  than  is  generally 
1  realized  in  that  article.    Where  no  fraud  is  chargeable  on  an  agent, 

his  conduct  ought  to  receive  a  liberal  and  favourable  construction. 
B  Drunmiond  et  al.  vs.  Wood,  2  Gaines,  310. 

I  But  if  the  plaintifis  in  error  did  recognise  the  instructions  of  the 
K  defendant  in  error,  it  was  merely  an  admission  as  to  the  legal  eflfect 
k  of  a  contract,  and  cannot  conclude  them.  2  Phil,  on  Ev.  4th  edit., 
(i               and  cases  there  cited. 

II  But  conceding,  for  the  sake  of  argument,  that  the  correspondence 
i               in  the  case  amounts  to  an  agreement  on  the  part  of  the  plaintiffs  in 

I  error,  that  they  would  hold  the  cotton  until  instructed  by  M^Gran 
to  sell;  it  is  contended  that  such  an  agreement  would  not  be  binding, 

II  because  it  was  made  without  consideration. 

I  A  valuable  consideration  had  already  passed  between  the  parties. 

I  M^Gran  had  shipped  cotton  to  plainti^  in  error,  who,  upon  the 

{  faith  of  the  shipment,  had  come  under  an  advance  and  acceptance 

)  to  a  large  amount;  the  contract. was  then  concluded,  and  binding 

upon  both  parties,  and  no  new  agreement  could  be  engrafted  upon 
it  without  a  new  consideration.  To  make  a  contract  binding,  the 
consideration  must  be  either  a  benefit  to  the  party  promising,  or 
some  trouble  or  prejudice  to  the  party  to  whom  the  promise  is  made ; 
but  here  there  was  merely  a  gratuitous  undertaking  on  Hie  part  of 
the  plaintiffs  in  error  to  comply  with  the  wishes  of  the  defendant  in 
error.  Suppose  that  M^Gran,  in  his  letter  of  the  20th  of  April,  had 
written  to  the  Messrs.  Brown  that  he  had  become  dissatisfied  with 
their  conduct  as  his  factors,  and  requested  them,  upon  the  receipt  of 
his  letter,  to  deliver  the  cotton  to  some  other  agent  named  by  him,  and 
that  the  Messrs.  Brown  had  replied,  that  they  had  received  his 
letter,  and  noted  his  wishes  accordingly.  Could  it  be  for  a  moment 
contended  that  upon  the  strength  of  this  supposed  assent,  M^Gran 
could  sustain  an  action  of  trover  against  the  plaintiffs  in  error  for 
the  cotton,  without  paying  the  amount  of  their  advances?  But  if 
the  assent  of  the  plaintiffs  in  error  in  the  case  at  bar,  was  sufficient 
entirely  to  destroy  their  rights  over  the  cotton  in  question,  there  is 
no  reason  why  it  should  not  do  so  in  the  case  supposed. 

d.  But  it  is  contended  that  the  Court  erred  in  instructing  the  jury 
ths^  the  measure  of  damages  was  the  difference  between  the  price 
for  which  the  cotton  was  sold,  and  that  which  could  have  been  ob- 
tained at  any  time  from  the  day  of  sale  to  the  period  when  the  bill 
arrived  at  maturity. 

The  cotton  was  sold  June  3d.  On  the  same  day  the  bill  was  ac- 
cepted, and  became  due  August  5th.  But  M^Gran  had,  as  he  alleges, 
by  his  letter  of  April  20th,  forbidden  the  Messrs.  Brown  to  sell,  and 
his  next  letter,  authorizing  them  to  sell  upon  its  being  received,  was 
not  received  until  August  23d.  If  then  the  plaintiffs  were  bound  by 
his  instructions,  they  were  not  authorized  to  sell  until  August  23d ; 
and  Hie  damage,  if  any,  sustained  by  him,  is  for  their  not  selling  on 
or  after  that  day.    But  there  is  no  evidence  in  the  case  to  show 


Digitized  by 


Google 


488  SUPREME  COURT. 

[Brown  and  Company  w.  M^Onn.] 

what  was  the  price  of  cotton  on  or  after  that  day,  and  therefore  it 
does  not  appear  that  M^Gran  has  sustained  any  damage  whatever. 

The  relation  of  principal  and  agent  is  governed  by  the  general 
rules  of  the  law  founded  on  reason ;  and  if  the  principal  suffers 
through  the  remissness  or  negligence  of  the  agent,  the  actual  loss 
sustained  by  the  principal  in  consequence  of  such  misconduct,  is  the 
standard  by  which  his  damages  must  be  measured.  Hamilton  et 
al.  vs.  Cunningham,  2  Brock.  Rep.  366. 

3.  It  is  also  contended,  that  the  Court  erred  in  instructing  the 
jury,  that  if  they  found  from  the  evidence  in  the  cause,  that  cottons 
were  selling  for  a  higher  price  from  the  3d  June,  1833,  when  the 
draft  was  accepted,  and  when  the  cotton  was  sold,  until  the  time 
when  the  draft  was  mature  and  payable,  and  if  the  evidence  in  the 
cause  ascertains,  at  any  time  before  the  maturity  of  the  draft,  what 
such  higher  price  was,  and  that  the  cotton  belonging  to  the  defend- 
ant in  error  could  have  been  sold  for  such  higher  price,  that  then  the 
defendant  in  error  was  entitled  to  recover  from  the  plaintiffs  in  error 
the  difference  in  price  between  the  sum  for  which  the  plaintiffs  in 
error  sold  the  cotton  of  defendant  in  error,  and  the  sum  for  which  it 
might  have  been  sold  before  or  at  the  maturity  of  the  draft,  without 
making  it  necessary  for  them  to  find  any  other  fact.  This  instruc- 
tion is  entirely  independent  of,  and  unconnected  with,  the  preceding 
instructions  of  the  Court.  Upon  finding  simply  the  facts  mentioned 
in  it,  the  jury  were  told  that  they  must  bring  in  a  verdict  for  the 
defendant  in  error,  without  reference  to  any  of  the  other  important 
facts  proved  in  the  case.  This  instruction  was  calculated  to  mislead 
the  jury,  and  is  therefore  erroneous.  Gist  vs.  Cockey,  7  Har.  and 
John.  141. 

Mr.  Jones,  for  the  defendant,  denied  that  the  acceptance  of  a 
draft,  drawn  by  the  owner  or  consignor  against  goods  shipped  to  the 
factor,  gives  a  right  to  the  factor  to  sell  the  goods  before  the  draft  is 
payable.  He  cited,  6  Barn,  and  Cres.  36.  13  Com.  Law  Rep.  106. 
1  Campbell's  Rep.  410.  2  Starkie's  Rep.  272.  2  Saunders'  Plead, 
and  Ev.  641. 

He  contended  that  the  letter  of  the  plaintiffs  in  error,  of  the  24th 
May,  1833,  in  answer  to  the  letter  of  Thomas  M*Gran,  of  the  20th 
of  April,  1833,  in  which  they  say, "  your  wishes  in  respect  to  the  cot- 
ton we  now  hold  on  your  account,  are  noted  accordingly,"  was  a  con- 
tract not  to  sell  the  cotton,  until  further  instructions  from  the  owner 
of  the  same.  That  it  amounted  to  an  unequivocal  accession,  in 
terms,  to  the  order  of  the  20th  of  April,  and  to  the  clearest  implica- 
tion to  abide  by  it. 

.  Yet,  on  the  23d  June,  when  the  time  had  arrived  when  the  duties 
on  cotton  were  reduced,  a  period  when  the  prices  of  cotton  Vould 
increase,  and  before  the  effects  of  that,  and  other  concurring  causes 
of  a  rapidly  increasing  demand,  and  proportional  advance  of  prices, 
rould  be  fairiy  developed,  they  forced  his  cotton  into  market,  in  the 
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teeth  Qf  his  order,  and  of  their  unqualified  accession  to  its  terms 
only  ten  days  before. 

Cotton  continued  to  advance  in  the  Liverpool  market  after  the 
sale ;  and  at  the  time  the  plaintiffs  in  error  were  authorized  by  the 
subsequent  letter  of  Thomas  M'Gran  to  make  sales,  it  had  risen  to 
a  price  which  fully  authorized  the  verdict  of  the  jury. 

But  there  was  no  occasion,  nor  was  there  any  right  to  sell  the 
cotton  shipped  by  the  defendant  in  error,  for  the  purpose  of  reim- 
bursement, until  the  acceptance  of  the  bill  drawn  in  New  York 
should  be  matured.  No  advances  in  cash  had  been  made  by  the 
house  in  New  York,  and  nothing  had  been  paid  by  the  house  in 
Liverpool.  The  whole  accommodation  afforded  to  the  shipper  of 
the  cotton  was  mere  paper  facilities,  by  acceptances  in  New  York ; 
and  when  those  acceptances  became  due,  by  a  draft  on  Liverpool. 

Mr.  Jones  considered  that  the  proper  test  of  the  amount  of  the 
damages  to  which  the  defendant  was  entitled,  was  that  which,  under 
the  instructions  of  the  Circuit  Court,  had  been  adopted  by  the  jury. 
The  evidence  showed  the  rise  of  the  price  of  cotton,  and  as  the 
plaintiffs  in  error  were  bound  to  keep  it  after  their  receipt  of  the 
letter  of  the  20th  of  April,  the  prices,  until  the  draft  was  paid, 
should  be  considered  as  those  to  which  the  owner  of  the  cotton  was 
entitled. 

He  argued,  1.  That  as  to  the  instructions  rejected  by  the  Court, 
they  were,  both  in  form  and  substance,  in  all  their  premises,  and  in 
all  their  conclusions,  utterly  inadmissible. 

2.  That  the  instructions  actually  given  by  the  Court  to  the  jury, 
so  far  from  supplying  any  cause  of  complaint,  were  even  more 
favourable  to  defendants  than  any  they  were  strictly  entitled  to  ask, 
and  in  all  other  respects  unexceptionable. 

Mr.  Brown,  in  reply. 

The  argument  of  the  learned  counsel  for  the  defendant  in  error 
proceeds  upon  the  ground  that  the  plaintiffs  in  error  had  a  mere  lien 
on  the  cotton  in  question,  which  could  be  waived  by  such  an  assent 
as  is  supposed  to  be  implied  by  their  letter  of  May  24th.  But  the 
authorities  cited  show  that  factors,  under  the  circumstances  existing 
in  this  case,  have  something  more  than  a  naked  lien :  they  have  a 
special  property  in  the  thing  itself;  a  power  of  sale,  coupled  with 
an  interest ;  and  such  a  right  cannot  be  waived,  without  at  least  an 
intention  to  do  so  being  clearly  and  unequivocally  expressed. 

Mr.  Justice  Stobt  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court  of  the 
District  of  Georgia,  rendered  in  an  action  in  which  M*6ran,  the 
defendant  in  error,  was  originally  plaintiff. 

In  the  spring  of  1833,  M'Gran,  a  merchant  in  Georgia,  shipped 
two  hundred  bales  of  cotton,  consigned  to  the  plaintiffs  in  error,  a 
house  of  trade  in  Liverpool,  England,  there  doing  business  under 
the  firm  of  William  and  James  Brown  and  Company,  for  sale  on 
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his  account  The  shipment  was  made  unde^  an  arrangement  with 
the  house  of  Brown,  Brothers,  and  Company,  of  New  York,  com- 
posed (as  seems  admitted)  either  wholly  or  in  part  of  the  partners 
in  the  Liverpool  house,  by  which  the  New  York  house  accepted  a 
draft  drawn  upon  them  by  M^Gran  for  nine  thousand  dollars,  the 
invoice  value  of  the  cotton  being  only  nine  thousand  one  hundred 
and  fifty-one  dollars  and  seventy-seven  cents ;  and  were  to  reim- 
burse themselves  by  a  draft  on  the  Liverpool  house.  Accordingly, 
the  New  York  house  on  the  12th  of  March,  1833,  addressed  a  lettei 
to  the  Liverpool  house,  in  which  they  state :  <f  We  enclose  a  bill  of 
lading  for  two  hundred  bales  of  cotton,  shipped  by  M^Loskey,  Ha- 
gar,  and  Company,  of  Mobile,  per  ship  Mary  and  Harriet,  on  ac- 
count of  Mr.  Thomas  M^Gran  of  Augusta,  on  which  you  will 
please  effect  insurance.  This  cotton  cost,  per  invoice,  nine  thou- 
sand one  hundred  and  fifty-one  dollars  and  seventy-seven  cents. 
We  have  accepted  Mr.  M^Gran's  draft  against  this  cotton,  for  nine 
thousand  dollars,  for  which  we  shall  draw  on  you  for  our  reim- 
bursement when  it  matures.  In  handing  this  draft  for  acceptance, 
Mr.  M^Gran  says,  he  would  not  have  drawn  for  so  large  an  ad- 
vance, were  it  not  that  there  is  a  balance  at  his  credit  with  you, 
which  has  accumulated  within  the  past  two  years ;  so  that  if  this 
should  not  produce  enough  to  meet  the  advance,  it  will  be  covered 
by  what  is  at  his  credif  The  existence  of  any  such  balance  was 
utterly  denied  at  the  trial ;  and  the  Liverpool  house  contended  that 
there  was  a  balance  the  other  way. 

The  cotton  duly  arrived  at  Liverpool  on  or  about  the  9th  of  AprU, 
1833.  The  New  York  house  drew  on  the  Liverpool  house  for  their 
reimbursement,  a  bill  dated  the  7th  of  May,  1833,  for  one  thousand 
eight  hundred  and  seventy-one  pounds  and  nine  pence,  at  sixty 
days'  sight,  being  the  amount  of  the  advance ;  and  that  bill  was 
accepted  by  the  Liverpool  house,  on  the  3d  of  June,  1833,  and  be- 
came  payable,  and  was  paid  on  the  5th  of  August  following.  On 
the  3d  of  June,  1833,  the  very  day  of  the  acceptance,  the  Liver- 
pool house  sold  the  two  hundred  bales  of  cotton,  (the  market  then 
being  on  the  rise,)  on  a  credit,  for  the  nett  sum  of  two  thousand  and 
seventy-three  pounds  four  shillings  and  sixpence.  After  deducting 
the  charges  (which  amounted  to  nearly  twenty-five  per  cent)  which 
became  due  and  payable  on  the  16th  of  September,  1833;  and  ac- 
cording to  an  account  current  rendered  to  M'Gran,  by  the  Liver- 
pool house  on  the  29th  of  June,  1833,  the  whole  transactions  be- 
tween the  parties,  including  the  sale  of  this  cotton,  left  a  balance  of 
three  hundred  and  ninety-two  pounds  fifteen  shillings  and  eight 
pence,  due  to  M^Gran.  ^ 

'  At  the  time  when  the  shipment  was  made,  and  the  advance  ar- 
ranged therefor,  no  instructions  were  given  by  M^Gran,  touching  the 
sale  of  the  cotton.  It  accordingly  went  to  the  consignees,  as  fiictors 
for  sale,  the  advances  having  been  as  above  mentioned  without  any 
other  contract  than  that  implied  by  law  as  between  a  principal  and 
a  factor,  making  advances;  that  is  to  say,  that  the  factor  is  to  make 
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sale  of  the  goods,  consigned  to  him,  according  to  his  own  judgment,^ 
in  the  exercise  of  a  sound  discretion  as  to  the  time  and  mode  of  sale, 
having  regard  to  the  usages  of  trade  at  the  place  of  sale ;  and  to 
reimburse  himself  out  of  the  proceeds  for  his  advances,  and  other 
balance  due  him. 

After  the  shipment  and  advance  were  so  made,  viz.,  on  the 
20th  of  April,  1833,  M^Gran  addressed  a  letter  to  the  Liverpool 
house,  in  which,  after  acknowledging  the  receipt  of  letters  of  the 
4th  and  5th  of  March,  from  them,  he  added:  ^<If  you  have  any 
cottons  on  hand  when  this  reaches  you,  in  which  I  am  interested,  I 
wish  you  to  hold  them  until  you  hear  from  me  again/'  The  Liver- 
pool house,  in  a  reply  to  this  letter  on  the  24th  of  May,  1833,  used 
the  following  language :  <<  We  are  in  possession  of  your  esteemed 
favour  of  the  20th  ultimo,  and  your  wishes  in  respect  to  the  cotton 
we  now  hold  on  your  account,  are  noted  accordingly."  At  this 
time  by  advices  received  from  other  correspondents,  the  Liverpool 
house  were  in  possession  of  information  that,  at  least  as  early  as  the 
8th  of  April,  1833,  M^Gran  had  failed  in  business. 

On  the  22d  of  July,  1833,  M^Gran  wrote  a  letter  to  the  Liverpool 
house,  acknowledging  the  receipt  of  their  letter  of  the  24th  of  May, 
in  which  he  says:  <<I  have  your  favour  of  the  31st  (the  24th)  of 
May,  and  note  the  contents.  You  will  please  sell  my  two  hundred 
bales  .of  cotton  soon  after  the  receipt  of  this,  unless  you  are  of 
opinion  you  can  do  better  by  holding  a  little  longer."  This  letter 
was  received  by  the  Liverpool  house  on  or  about  the  23d  day  of 
August,  1833. 

On  the  7th  of  June,  1833,  the  Liverpool  house  informed  M^Gran 
of  the  sale  of  the  cotton :  and  in  a  letter  under  date  of  the  30th  of 
July,  1833,  in  reply  thereto,  M^Gran  expressed  his  surprise  at  the 
sale ;  and  added :  <^  I  beg  leave  to  refer  you  to  my  letter  of  the  20th 
of  April  last,  the  receipt  of  which  you  have  acknowledged,  instruct- 
ing you  not  to  sell  any  cottons  you  had  on  hand,  in  which  I  am  in- 
terested until  you  heard  from  me  again.  Why  did  you  sacrifice 
my  cottons,  as  the  draft  drawn  by  Brown,  Brothers,  and  Company 
at  sixty  days  on  account  of  these  cottons,  could  not  have  been  ac- 
cepted more  than  a  day  or  two  before,  as  it  went  forward  by  the 
packet  of  the  8th  of  May.  Therefore,  you  had  sixty  days  before 
you  had  any  money  to  pay  for  me."  And  after  some  other  remarks 
in  the  style  of  complaint,  he  adds:  <<  You  will  please. take  notice, 
that  I  do  not  recognise  the  sale,  and  do  not  consider  you  authorized 
to  sell  the  cotton  before  the  time  the  draft  drawn  on  you  by  Brown, 
Brothers,  and  Company  against  this  cotton,  falls  due.  If  the  price 
is  higher  on  that  day  than  the  day  you  sold  it,  I  will  expect  you  to 
allow  the  difference;  and  if  it  is  lower,  I. will  be  prepared  to  pay 
you  any  balance  I  may  owe  you."  To  this  letter  the  Liverpool 
house  replied  by  a  letter  dated  the  4th  of  September,  1833,  in 
which  they  vindicated  their  conduct,  and  among  other  things,  said: 
«  We  beg  you  to  bear  in  mind,  that  there  was  a  balance  due  us  from 
yop,  on  joint  transaction  from  Mr.  Clarke ;  that  the  two  hundred 


Digitized  by 


Google 


49«  SUPREME  COURT. 

[Brown  and  Companj  w.  M*Gf«ii.] 

oales  in  question  were  sold  after  the  market  had  advanced  one-haL 
penny  per  pound,  and  that  it  barely  squares  the  account  You  had 
unfortunately,  been  obliged  to  stop  payment  We  had  the  oppor- 
tunity of  paying  ourselves  by  selling  your  cotton  in  a  brisk  market 
to  a  profit  of  ten  per  cent. ;  and  we  ask  whether  it  was  reasonable, 
under  such  circumstances,  to  expect  us  to  hold  the  cotton  for  the 
chance  of  further  profit,  when  the  loss,  if  any,  was  certain  to  fall 
on  US,  and  the  profit  not  likely  to  go  to  you,  but  to  your  creditors, 
as  was  supposed,  of  whom  we  knew  nothing.  This  would  have 
been  the  extreme  of  injustice  toward  ourselves  and  our  absent  part- 
ners, without  being  any  advantage  to  you.*'  And  after  some  other 
remarks  vindicating  their  conduct,  they  farther  said :  '<  We  think 
you  must  admit,  that  situated  as  you  then  were  you  could  not  rea- 
sonably have  expected  us  to  hold  the  cotton,  without  pointing  oat 
in  what  manner  we  should  be  indemnified  in  event  of  loss  thereby. 
That  Brown,  Brothers,  and  Company's  draft  was  not  due,  does  not 
alter  the  case.  We  had  become  responsible  some  months  before  by 
Brown,  Brothers,  and  Company's  acceptance  of  the  draft  of  the 
shippers." 

Here  the  correspondence  between  the  parties  seems  to  have 
closed.  Tlie  present  action  was  brought  to  recover  damages  against 
the  Liverpool  house,  for  a  supposed  breach  of  orders,  and  of  their 
duty  as  factors.  At  the  trial  there  was  an  account  current  between 
the  parties,  and  other  evidence  before  the  jury ;  the  whole  evidence 
in  the  case,  however,  was  introduced  by  M^Gran.  Among  other 
questions  before  the  jury,  were  the  following :  whether  the  advance 
made  by  the  New  York  house,  was,  in  effect,  an  advance  by  the 
Liverpool  house,  either  as  agents,  or  as  partners  in  the  latter; 
whether  there  was  any  balance  due  to  the  Liverpool  house  upon 
the  former  transactions ;  whether  M^Gran  was  insolvent  or  not,  ac- 
cording to  the  advices  received  by  the  Liverpool  house;  and 
whether,  under  the  circumstances  disclosed  in  the  evidence,  the 
Liverpool  house  had  a  right  to  sell  the  two  hundred  bales  of  cotton 
for  their  reimbursement,  notwithstanding  the  wishes  or  orders  con- 
tained in  the  letter  of  the  20th  of  April. 

The  jury  at  the  trial  found  a  verdict  for  the  plamtiff,  (M^Gran^) 
for  four  thousand  nine  hundred  and  seventy-eight  dollars  and  fifty- 
seven  cents,  under  certain  instructions  given  by  the  Court,  upon 
which  verdict  judgment  was  accordingly  rendered :  and  a  bill  of 
exceptions  having  been  taken  by  the  original  defendants ;  the  cause 
now  comes  before  us  for  revision,  upon  the  points  made  and  in- 
structions given  at  the  trial. 

The  counsel  for  the  defendants  asked  the  Court  to  instruct  the 
jury,  1.  That  the  advance  by  the  house  of  Brown,  in  New  York, 
was,  in  effect,  an  advance  by  the  house  in  Liverpool ;  and  after  the 
advance  so  made,  the  shipper  had  no  right  to  alter  the  instructions 
which  were  given  at  the  time  of  such  advance.  2.  That  the  house 
in  Liverpool  having  advanced  so  lai^e  an  amount  on  this  cotton, 
having  a  previous  unsettled  claim  against  the  shipper,  and  the 
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shipper  having  afterwards  and  before  the  sale  of  the  cotton,  become 
insolvent,  the  house  in  Liverpool  had  a  right  to  sell  for  their  reim- 
bursement, notwithstanding  the  subsequent  orders  of  the  shipper. 

The  Court  refused  to  give  these  instructions ;  and,  in  our  judgment, 
with  great  propriety ;  as  each  of  them  involved  matters  of  fact  in 
controversy  before  the  jury  upon  which  it  was  exclusively  their 
province  to  decide.  If  the  defendants  meant  to  draw  from  the 
Court  an  opinion  in  point  of  law  upon  the  assumed  facts,  the 
proper  mode  would  have  been  to  have  asked  the  Court  to  instruct 
the  jury,  that  if  they  found  the  facts  to  be  as  thus  assumed,  then 
that  the  law  was  as  these  instructions  stated. 

The  Court  then  proceeded  to  instruct  the  jury,  that  if  they  found 
from  the  evidence  in  the  cause  that  the  plaintiff  had  given  instruc- 
tions to  the  defendants,  by  his  letter  of  the  20th  of  April,  1833, 
not  to  sell  any  cottons  which  the  defendants  might  have  on  hand 
when  that  letter  reached  them,  in  which  the  plaintiff  was  interested, 
until  the  defendants  heard  from  him  again ;  and  that  such  instruc- 
tions were  received  and  recognised  by  the  defendants,  by  the  evi- 
dence in  the  cause,  and  particularly  by  a  letter  given  in  evidence  as 
one  from  the  defendants  to  the  plaintiff,  dated  the  24th  of  May, 
1833,  in  reply  to  the  plaintiff's  letter  to  them  of  the  20th  of  April, . 
1833 ;  that  then  the  defendants  were  not  justifiable  in  law  in  the 
sale  of  the  3d  of  June,  1833,  on  account  of  the  defendants  having 
on  that  day  accepted  Brown,  Brothers,  and  Company's  draft  for 
one  thousand  eight  hundred  and  seventy-one  pounds  and  nine 
pence,  dated  the  7th  of  May,  1833,  at  sixty  days'  sight. 

It  is  observable  that  this  instruction  is  given  in  absolute  terms, 
without  reference  to  any  other  facts  in  the  cause  which  might  be 
found  by  the  jury  upon  the  evidence  before  them ;  and  therefore 
must  be  deemed  to  apply  to  every  posture  of  the  facts  which  the 
evidence  might  warrant.  It  must,  therefore,  be  deemed  to  apply  to 
the  case,  although  the  advance  was  originally  made  by  the  New 
York  house  for  and  on  account  of  the  Liverpool  house,  as  agents 
or  partners  thereof;  or  the  Liverpool  house  had  entered  into  engage- 
ments prior  to  the  advance,  to  become  responsible  for  the  reimburse- 
ment thereof  to  the  New  York  house,  in  the  manner  stated  in  the 
evidence ;  and  although  the  plaintiff  was,  before  the  writing  of  the 
letters,  actually  insolvent,  and  had  failed  in  business ;  and  that  fact 
was  known  to  the  defendants. 

One  objection  taken  to  this  instruction  is,  that  it  leaves  to  the  jury 
the  construction  of  the  language  of  the  letters  of  the  20th  of  April, 
and  24th  of  May.  It  is  certainly  true,  as  a  general  rule,  that  the 
interpretation  of  written  instruments  properly  belongs  to  the  Court, 
and  not  to  the  jury.  But  there  certainly  are  cases,  in  which,  from 
the  different  senses  of  the  words  used,  or  their  obscure  and  indeter- 
minate reference  to  unexplained  circumstances,  the  true  interpreta- 
tion of  the  language  may  be  left  to  the  consideration  of  the  jury  for 
the  purpose  of  carrying  into  effect  the  real  intention  of  the  parties. 
This  is  especially  applicable  to  cases  of  commercial  correspondence, 
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where  the  real  objects,  and  intentions^  and  agreements  of  the  parties, 
are  often  to  be  arrived  at  only  by  allusions  to  circumstances  which 
are  but  imperfectly  developed.  The  present  case  sufficiently  illus- 
trates the  distinction.  M^Oran,  in  the  letter  of  the  20th  of  ApriJ, 
says,  that  he  wishes  the  defendants  to  hold  any  cottons  on  hand 
until  they  hear  from  him  again.  Now,  this  language,  certainly, 
ordinarily  imports  only  a  desire,  and  not  an  order ;  and  yet  there 
can  be  no  reasonable  doubt,  that  under  particular  circumstances  a 
wish  expressed  by  a  consignor  to  a  factor  may  amount  to  a  positive 
conmiand.  So,  in  the  reply  of  the  24th  of  May,  the  defendants  say, 
<<your  wishes  in  respect  to  the  cotton  we  now  hold  on  your  account, 
are  noted  accordingly." 

Here  again  the  point  is  open,  whether  the  language  imports  that 
the  defendants  construed  the  wishes  of  the  plaintiff  to  be  simply  a 
strong  expression  of  desire  or  opinion,  or  a  positive  order ;  and  also, 
whether  the  words  <<  noted  accordingly"  import  that  the  defendants 
took  notice  thereof,  or  took  notice  of,  and  assented  to  obey,  the 
wishes  or  order  of  the  plaintiff.  The  language  is  susceptible  of 
either  interpretation,  according  to  circumstances.  If  the  case  had 
been  one  of  simple  consignment,  without  any  interest  in  the  con- 
signee, or  any  advance  or  liability  incurred  on  account  thereof,  the 
wishes  might  fairly  be  presumed  to  be  orders;  and  the  noting  the 
wishes,  accordingly,  an  assent  to  follow  them.  But  very  different  con- 
siderations might  apply  where  the  consignment  should  be,  as  the 
present  is,  one  clothed  with  a  special  interest  and  a  special  property, 
founded  upon  advances  and  liabilities.  We  think,  therefore,  that 
this  objection  is  not,  under  the  circumstances  of  the  case,  maintaina- 
ble. It  would  be  quite  another  question,  whether  the  Court  might 
not  in  its  discretion  have  assumed  upon  itself  the  right  and  duty  of 
construing  these  letters.  There  is  no  novelty  in  this  doctrine.  It 
will  be  found  recognised  in  Ekins  vs.  Macklish,  Ambler  Rep.  184, 
185.  Lucas  t;^.  Groning,  7  Taunt.  Rep.  164;  and  Rees  vs,  War- 
wick, 2  Bam.  and  Aid.  113.  115. 

But  the  main  objection  to  the  instruction  is  of  a  more  broad  and 
comprehensive  character.  (  The  instruction  in  effect  decides  that  in 
the  case  of  a  general  consignment  of  goods  to  a  fieictor  for  sale,  in 
the  exercise  of  his  own  discretion,  as  to  the  time  and  manner  of 
sale,  the  consignor  has  a  right,  by  subsequent  orders,  to  suspend  or 
postpone  the  sale  at  his  pleasure ;  notwithstanding  the  factor  has,  in 

'  consideration  of  such  general  consignment,  already  made  advances, 
or  incurred  Uabilities  for  the  consignor,  at  his  request,  trusting  to  the 
fund  for  his  due  reimbursement.  )  We  are  of  opinion  that  this  doc- 

,  trine  is  not  maintainable  in  point  of  law.  We  understand  the  true 
doctrine  on  this  subject  to  be  this :  ( Wherever  a  consignment  is 
made  to  a  factor  for  sale,  the  consignor  has  a  right,  generally,  to  control 
the  sale  thereof,  according  to  his  own  pleasure,  from  time  to  time,  if 
no  advances  have  been  made  or  liabilities  incurred  on  account  thereof; 
and  the  factor  is  bound  to  obey  his  orders.  TThis  arises  from  the 
ordinary  relation  of  principal  and  agent.    If,  however,  the  factor 
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makes  advances,  or  incurs  liabilities  on  account  of  the  consignment, 
by  which  he  acquires  a  special  property  therein ;  then  the  fieu^tor  has 
a  right  to  sell  so  much  of  the  consignment  as  may  be  necessary  to 
reimburse  such  advances  or  meet  such  liabilities;  unless  there  is  some 
existing  agreement  between  himself  and  the  consignor,  which  con- 
trols or  varies  this  right]  Thus,  for  example,  if  contemporaneous 
with  the  consignment  and  advances  or  liabilities  there  are  orders 
given  by  the  consignor  which  are  assented  to  by  the  factor,  that  the 
goods  shall  not  be  sold  until  a  fixed  time,  in  such  a  case,  the  con- 
signment is  presumed  to  be  received  by  the  factor  subject  to  such 
orders ;  and  be  is  not  at  liberty  to  sell  the  goods  to  reimburse  his  ad- 
vances or  liabilities,  until  after  that  time  has  elapsed.  The  same 
rule  will  apply  to  orders  not  to  sell  below  a  fixed  price ;  unless,  in- 
deed, the  consignor  shall,  after  due  notice  and  request,  refuse  to  pro- 
vide any  other  means  to  reimburse  the  factors/  And  in  no  case  will 
the  factor  be  at  liberty  to  sell  the  consignment  contrary  to  the  orders 
of  the  consignor,  although  he  has  made  advances,  or  incurred  liabi- 
lities thereon ;  if  the  consignor  stands  ready,  and  offers  to  reimburse 
and  discharge  such  advances  and  liabilities. 
^  On  the  other  hand,  where  the  consignment  is  made  generally, 
without  any  specific  orders  as  to  the  time  or  mode  of  sale,  and  the 
factor  makes  advances  or  incurs  liabilities  on  the  footing  of  such 
consignment,  there  the  legal  presumption  is,  that  the  factor  is  in- 
tended to  be  clothed  with  the  ordinary  rights  of  factors  to  sell  in 
the  exercise  of  a  sound  discretion,  at  such  time  and  in  such  mode 
as  the  usage  of  trade  and  his  general  duty  require ;  and  to  reimburse 
himself  for  his  advances  and  liabilities,  out  of  the  proceeds  of  the 
sale :  and  the  consignor  has  no  right,  by  any  subsequent  orders, 
given  after  advances  have  been  made  or  liabilities  incurred  by  the 
factor,  to  suspend  or  control  this  right  of  sale,  except  so  far  as  re- 
spects the  surplus  of  the  consignment,  not  necessary  for  the  reim- 
bursement of  such  advances  or  liabilities.  Of  course,  this  right  of 
the  factor  to  sell  to  reimburse  himself  for  his  advances  and  liabili- 
ties, applies  with  stronger  force  to  cases  where  the  consignor  is 
insolvent,  and  where,  therefore,  the  consignment  constitutes  the  only 
fund  for  indenmity. 

Such  then  being  the  relative  rights  and  duties  of  the  parties,  we  are 
of  opinion  that  the  instruction  given  to  the  jury  by  the  learned  judge 
in  the  Circuit  Court,  is  not  maintainable  in  point  of  law.  The  con- 
signment was  general  to  the  Liverpool  house,  for  sale ;  the  ^Ivances 
and  liabilities  were  contemporaneous  with  the  consignment ;  there 
were  no  contemporaneous  orders  limiting  or  qualifying  the  general 
rights  of  the  factors  resulting  from  these  circumstances ;  the  con- 
signor, subsequently,  either  failed  in  business,  or  was  believed  to 
have  failed ;  the  wishes  subsequently  expressed  by  the  letter  of  the 
20th  of  April,  even  admitting  them  to  have  the  force  of  orders,  were 
unaccompanied  with  any  otiher  means  of  indenmity,  or  even  with 
any  ofiier  of  reimbursement  of  the  advances  or  liabilities.  Unless, 
then,  upon  the  established  principles  of  law,  the  consignor  had  a 
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clear  right  to  control  the  sale  of  the  consignment,  by  any  orders 
which  he  might  in  his  discretion  choose  to  give,  notwithstanding 
such  advances  and  liabilities ;  which  we  are  of  opinion  he  had  not ; 
the  instruction  was  erroneous. 

We  have  not  thought  it  necessary  to  enter  upon  any  general  ex- 
amination of  the  authorities  which  support  the  doctrines  which  have 
been  thus  stated  by  us.  But  the  opinion  of  Lord  Chief  Justice 
Gibbs,  in  Pothonier  vs.  Dawson,  1  Holt's  Rep.  383,  and  the  opinions 
of  the  judges  in  Graham  vs.  Dyster,  6  Maule  and  Selw.  1. 4, 5,  will 
be  found  fully  to  recognise  some  of  the  leading  principles. 

Another  instruction  was  given  by  the  Court  to  the  jury  upon  the 
question  of  damages,  supposing  the  Liverpool  house,  by  the  sale, 
had  violated  their  proper  duty.  It  was,  that  if  the  jury  found,  from 
the  evidence  in  the  cause,  that  cottons  were  selling  for  a  higher  price 
from  the  3d  of  June,  1833,  when  the  draft  was  accepted,  and  when 
the  cotton  was  sold,  until  the  time  when  the  said  draft  was  mature 
and  payable,  and  if  the  evidence  in  the  cause  ascertain  at  any  time 
before  the  maturity  of  the  draft,  what  such  higher  price  was,  and 
that  the  cotton  belonging  to  the  plaintiff  could  have  been  sold  for 
such  higher  price ;  then  the  plaintiff  was  entitled  to  recover  from  the 
defendants  the  difference  in  price  between  the  sum  for  which  the 
defendants  sold  the  cotton,  and  the  sum  at  which  it  might  have  been 
sold  before  or  at  the  maturity  of  the  draft.  This  instruction  was 
doubtless  framed  upon  the  ground  that  this  was  the  claim  of  da- 
mages which  the  plaintiff  asserted  by  his  letter  of  the  30th  of  July, 
1833.  But  as  that  letter  was  not  assented  to,  or  the  claim  recog- 
nised by  the  defendants,  this  claim  could,  in  no  just  sense,  be  obU- 
gatory  upon  them;  and  as  a  general  rule  of  law,  applicable  to 
damages  under  like  circumstances,  we  think  that  it  catmot  be  main- 
tained. 

Supposing  the  sale  made  by  the  defendants  on  the  3d  of  June  to 
have  been  tortious,  and  in  violation  of  orders,  the  plaintiff  had  his 
election  either  to  claim  damages  for  the  value  of  the  cotton  on  that 
day,  as  a  case  of  tortious  conversion,  or  for  the  value  of  the  cotton 
on  the  23d  of  August  following,  when  the  letter  of  the  plaiotiff'  of 
the  22d  of  July  was  received,  which  authorized  a  sale.  If  the 
price  of  cotton  was  higher  on  that  day  than  at  any  intermediate  pe- 
riod, he  was  entitled  to  the  benefit  thereof.  If,  on  the  other  hand, 
the  price  was  then  lower,  he  could  not  justly  be  said  to  be  danmified 
to  any  extent  beyond  what  he  would  lose  by  the  difference  of  the  price 
of  cotton  on  the  3d  of  June,  and  the  price  on  the  23d  of  August. 

For  these  reasons,  we  are  of  opinion,  that  both  the  instructions  given 
by  the  Circuit  Court  to  the  jury  were  erroneous;  and  therefore  the 
judgment  ought  to  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  that  Court  to  award  a  venire  facias  de  novo. 

Mr.  Justice  Watne,  and  Mr.  Justice  Catron  dissented. 
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Susan  Decatub,  Plaintiff  in  error,  t;^.  James  E.  Paulding, 
Secretart  of  the  Navt,  Defendant  in  error. 

On  the  3d  of  March,  1837,  Congress  ptawd  an  act  giving  to  the  widow  of  any  officer  who 
had  died  in  the  naval  service  of  the  United  States  authority  to  receive,  out  of  the  navy 
pension  fund,  half  the  monthly  pay  to  which  the  deceased  officer  would  have  been  entitled 
under  the  acts  regulating  the  pay  in  the  navy,  in  force  on  the  1st  day  of  Januaiy,  1835. 
On  the  same  day,  a  resolution  was  adopted  by  Congress,  giving  to  Mrs.  Decatur  widow 
of  Captain  Stephen  Decatur,  a  pension  for  five  yean^  out  of  the  navy  pension  fund,  and  in 
conformibr  with  the  act  of  30th  June,  1834,  and  the  arrearages  of  the  half-pay  of  a  post 
captain,  from  the  death  of  Commodore  Decatur  to  the  30th  June,  1834;  the  arrearages 
to  be  vested  in  trust  for  her  by  the  Secretary  of  the  Treasury.  The  pension  and  arrear- 
ages, under  the  act  of  3d  March,  1837,  were  paid  to  Mra.  Decatur  on  her  application  to 
Mr.  Dickenon,  the  Secretary  of  the  Navy,  under  a  protest  by  her,  that  by  receiving  the 
same  she  did  not  prejudice  her  claim  under  the  resolution  of  the  same  date.  She  applied 
to  the  Secretary  of  the  Navy  for  the  pension  and  arrean,  under  the  resolution,  which 
were  refused  by  him.  Aflerwazds,  she  applied  to  Mr.  Paulding,  who  succeeded  Mr.  Dick* 
erson  as  Secretary  of  the  Navy,  for  the  pension  and  arrears,  which  were  refused  by  him. 
The  Circuit  Court  of  the  County  of  Washington,  in  the  District  of  Columbia,  refused  to 
grant  a  mandamus  to  the  Secretary  of  the  Navy,  commanding  him  to  pay  the  arrears,  and 
to  allow  the  pension  under  the  resolutbn  of  March  Sd,  1837.  Held,  that  the  judgment 
of  the  Cireuit  Court  was  correct 

In  the  case  of  Kendall  w.  The  United  States,  12  Petere,  527,  it  was  decided  by  the  Supreme 
Court  that  the  Circuit  Court  of  Washington  County,  for  the  District  of  Columbia,  has 
the  power  to  issue  a  mandamus  to  an  officer  of  the  federal  government,  commanding  him 
to  do  a  ministerial  act 

In  general,  the  official  duties  of  the  head  of  one  of  the  executive  departments,  whether  im- 
posed by  act  of  Congress  or  by  resoUition,  are  not  mere  ministerial  duties.  The  head  of 
an  executive  department  of  the  government  in  the  administration  of  the  >ariou8  and  im> 
portant  concerns  of  his  office,  is  continually  required  to  exercise  judgment  and  discretion. 
He  must  exercise  his  judgment  in  expounding  the  laws  and  resolution?  of  Congress, 
under  which  he  is  from  time  to  time  required  to  act  If  he  doubts^  he  has  a  right  to  call 
on  the  Attorney  General  to  assist  him  with  his  counsel;  and  it  would  be  difficult  to 
imagine  why  a  legal  adviser  was  provided  by  law  for  the  heads  of  departroento,  as  well  as 
for  Uie  Preodent,  unless  their  duties  were  regarded  as  executive,  in  which  judgment  and 
discretion  were  to  be  exercised. 

If  a  suit  should  come  before  the  Supreme  Court  which  involved  the  construction  of  any  of 
the  laws  imposing  duties  on  the  heads  of  the  executive  departments,  the  Court  certainly 
would  not  be  bound  to  adopt  the  construction  given  by  the  head  of  a  department  And  if 
they  supposed  his  decision  to  be  wrong,  they  would,  of  course,  so  pronounce  their  judg- 
ment But  the  judgment  of  the  Court  upon  the  construction  of  a  Uw,  must  be  given  in 
a  case  in  which  they  have  jurisdiction ;  and  in  which  it  is  their  duty  to  interpret  the  act 
of  Congress,  in  order  to  ascertain  the  righte  of  the  parties  in  the  cause  before  them.  The 
Court  could  not  entertain  an  appeal  from  the  dedsion  of  one  of  te  secretaries,  nor  revise 
his  judgment  in  any  case  where  the  law  authorized  him  to  exercise  his  discretion  or 
judgment  Nor  can  it,  by  mandamus,  act  directly  upon  the  officer,  or  guide  and  control 
his  judgment  or  discretion  in  the  matters  committed  to  his  care,  in  the  ordmary  dischaige 
of  his  official  duties.  The  interference  of  the  Court  with  the  performance  of  the  ordi- 
nary duties  of  the  executive  departmente  of  the  government  would  be  productive  of 
nothing  but  mischief;  and  this  power  was  never  intended  to  be  given  to  them. 

The  principles  stated  and  decided  in  the  case  of  Kendall  w.  The;  United  States,  12  Peters, 

610  and  614,  relative  to  the  exercise  of  Jurisdiction  by  the  Cireuit  Court  of  the  District 

of  Columbia,  where  the  acta  of  officere  of  the  executive  departmenta  of  the  United  States 

may  be  inquired  into  for  the  purpose  of  directing  a  mandamus  to  such  officen,  affirmed. 
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IN  error  to  the  Circuit  Court  of  the  United  States  for  the  county 
of  Washington^  in  the  District  of  Columbia. 

On  the  3d  of  March,  1837,  an  act  was  passed  by  Congress,  giving 
to  the  widow  of  any  officer  who  had  died  in  the  naval  service  of  the 
United  States,  out  of  the  navy  pension  fund,  half  the  monthly  pay 
to  which  the  deceased  officer  had  been  entitled  to  receive  under  the 
laws  in  force  on  the  Ist  day  of  January,  1835 ;  the  half-pay  to  com* 
mence  from  the  death  of  such  officer :  the  pension  so  allowed,  to 
cease  on  the  intermarriage  or  death  of  the  widow,  &c. 

On  the  same  3d  of  March,  1837,  a  resolution  was  passed  by  Con- 
gress, <^  granting  a  pension  to  Susan  Decatur,  widow  of  the  late  Ste- 
phen Decatur.'^  The  resolution  directs  that  Mrs.  Susan  Decatur  be 
paid  from  the  navy  pension  fund,  a  pension  for  five  years,  commenc- 
ing^ from  the  30th  June,  1834,  in  conformity  with  the  provisions  ^of 
the  act  concerning  naval  pensions  and  the  navy  pension  fund,  passed 
thirtieth  June,  eighteen  hundred  and  thirty-four,  and  that  she  be 
allowed  from  said  fund  the  arrearages  of  the  half-pay  of  a  post  cap- 
tain, from  the  death  of  Commodore  Decatur  to  the  thirtieth  of  June, 
eighteen  hundred  and  thirty-four,  together  with  the  pension  hereby 
allowed  her ;  and  that  the  arrearage  of  said  pension  be  invested  in 
the  Secretary  of  the  Treasury  in  trust  for  the  use  of  the  said  Susan 
Decatur :  provided  that  the  said  pension  shall  cease  on  the  death  or 
marriage  of  the  said  Susan  Decatur." 

Under  the  law  of  March  3d,  1837,  Mrs.  Decatur  applied  to  Mah- 
lon  Dickerson,  Esq.,  then  Secretary  of  the  Navy,  and  trustee  of  the 
navy  pension  fund,  and  received  out  of  the  navy  pension  fund  the 
whole  amoimt  of  the  pension,  which,  as  the  widow  of  Commodore 
Decatur,  she. was  entitled  to  by  the  provisions  of  the  law.  This  was 
received  by  her  under  a  reservation  of  her  rights  under  the  resolu- 
tion of  the  3d  of  March,  1837 ;  she  at  the  same  time  claiming  the 
benefit  of  that  resolution. 

Mr.  Dickerson,  the  Secretary  of  the  Navy,  referred  the  question 
whether  Mrs.  Decatur  was  entitled  to  both  pensions,  to  the  Attorney 
General  of  the  United  States ;  and  he  decided  that  she  might  make 
her  election  to  receive  either  pension,  but  that  she  was  not  entitled 
to  both.  On  the  retirement  of  Mr.  Dickerson  from  the  navy  depart- 
ment, he  was  succeeded  by  Mr.  Paulding,  the  defendant  in  error. 
In  the  autumn  of  1838,  Mrs.  Decatur  applied  to  Mr.  Paulding,  re- 
quiring him,  as  the  trustee  of  the  navy  pension  fund,  to  pay  the  sum 
claimed  to  be  due  to  her  under  the  resolution  of  Congress  of  March 
3d,  1837,  stated  in  an  amended  petition  filed  in  the  Circuit  Court  to  be 
eighteen  thousand  five  hundred  and  ninety-seven  dollars,  with  in- 
terest on  the  same.  It  was  stated  that  there  were  ample  funds,  and 
money  of  the  navy  pension  fund  to  pay  the  amount  claimed. 

The  Secretary  of  the  Navy  refused  to  comply  with  this  demand ; 
and  on  the  25th  November,  1837,  Mrs.  Decatur  applied  by  petition 
ft)  the  Circuit  Court  of  the  county  of  Washington,  setting  forth  all 
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the  circumstances  of  the  case,  and  asking  from  the  Court  a  writ  of 
mandamus,  <<  to  be  directed  to  the  said  James  K.  Paulding,  Secre* 
tary  of  the  Navy  of  the  United  States,  commanding  him,  that  he 
shall  fully  comply  with,  obey,  and  execute,  the  aforesaid  resolution 
of  Congress,  of  the  3d  of  March,  1837,  by  paying  to  your  petitioner 
and  to  the  Secretary  of  the  Treasury,  in  manner  and  form'  as  said 
act  or  resolution  provides,  or  as  your  honours  shall  think  proper,  the 
full  and  entire  amount  of  the  aforesaid  sum  or  sums  of  money,  with 
interest  thereon,  oir  such  part  or  portion  thereof  as  your  honours 
may  direct" 

The  Circuit  Court  granted  a  rule  on  the  Secretrary  of  the  Navy 
to  show  cause  why  the  writ  of  mandamus,  as  prayed  for,  should  not 
be  issued;  and  to  this  rule  the  Secretary  made  the  following  return: 

To  the  honourable  the  judges  of  the  Circuit  Court  of  the  District  of 

Columbia,  for  Washington  County. 

The  undersigned,  James  K.  Paulding,  Secretary  of  the  Navy  of 
the  United  States,  respectfully  states: 

That  he  hath  been  served  with  notice  of  an  order  or  rule  from  this 
honourable  Court,  requiring  him  to  show  cause  why  a  writ  of  man- 
damus should  not  be  issued  from  the  said  Court,  directed  to  him  as 
Secretary  of  the  Navy  of  the  United  States,  upon  the  petition  of 
Mrs.  Susan  Decatur,  commanding  him  to  pay  certain  sums  of  money 
out  of  the  navy  pension  fund»  claimed  by  said  petitioner  to  be  due 
to  her  under  a  certain  resolution  of  Congress  referred  to  in  the  afore- 
said petition. 

The  undersigned  considers  it  his  duty,  in  the  first  place,  to  protest 
against  the  jurisdiction  of  the  Circuit  Court  invoked  on  this  occasion, 
for  the  following  reasons: 

1st.  Because,  as  Secretary  of  the  Navy  of  the  United  States,  he  is 
not  subject,  in  the  discharge  of  the  duties  of  his  office  by  the  Con- 
stitution and  laws  of  the  United  States,  to  the  control,  supervision, 
and  direction  of  the  said  Court. 

dd.  Because,  as  such  Secretary,  he  is  by  law  constituted  the 
trustee  of  the  navy  pension  fund,  and  it  is  made  his  duty,  as  such, 
**  to  receive  applications  for  pensions,  and  to  grant  the  same  accord- 
ing to  the  terms  of  the  acts  of  Congress  in  such  cases  provided.'' 
He  is  also  required  to  cause  books  to  be  opened,  and  regular  ac- 
counts to  be  kept,  showing  the  condition  of  the  navy  and  privateer 
pension  funds,  the  receipts  and  expenditures  thereof,  the  names  of 
the  pensioners,  and  the  dates  and  amount  of  their  respective  pen- 
sions, with^a  statement  of  the  act  or  acts  of  Congress  under  which 
the  same  may  be  granted;  and  he  shall  annually  report  to  Congress 
an  abstract  showing  the  condition  of  these  funds  in  all  these  parti- 
culars, and  the  receipts  and  expenditures  during  the  year;  and  there 
is  no  law  authorizing  the  Circuit  Court  of  this  District  to  control  and 
direct  him  in  the  discharge  of  these  duties. 

3d.  Because  such  jurisdiction  in  this  Court  would,  if  assumed, 
operate  as  such  an  interference  with  the  discharge  of  the  official 
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duties  of  the  undersigned,  as  to  make  it  impossible  for  him  to  per 
form  them  as  required  and  intended,  and  would  transfer  to  the  said 
Court  the  discharge  of  the  said  duties,  and  the  whole  management 
and  disposition  of  the  said  fund,  and  subject  all  applicants  for  pen- 
sions to  the  delay,  expense,  and  embairassments  of  legal  controver- 
sies as  to  their  rights,  and  to  a  suspension  of  the  provisions  to  which 
they  might  be  entitled  under  the  laws,  till  these  controversies  were 
judicially  decided. 

4th.  Because  such  a  jurisdiction  in  the  Circuit  Court  would  make 
the  United  States  sueable  in  that  Court ;  and  subject  the  money  of 
the  United  States,  in  the  Treasury  of  the  United  States,  to  be  taken 
therefrom  by  the  judgments  of  said  Court. 

5th.  Because  if  the  Circuit  Court  assumes  the  jurisdiction  of  com- 
pelling the  Secretary  of  the  Navy,  or  the  head  of  any  other  depart- 
ment, to  revise  and  reverse  the  decisions  that  may  have  been  made 
by  their  predecessors  in  office,  these  officers  will  necessarily  be  taken 
off  from  the  discharge  of  their  immediate  and  most  urgent  public 
duties,  and  made  to  apply  their  time  and  attention,  and  that  of  their 
clerks  in  the  departments,  in  an  endless  review  and  reconsideration 
of  antiquated  claims  and  settled  questions,  to  the  delay  and  hinder- 
ance  of  measures  of  vital  importance  to  the  national  welfare  and 
safety. 

For  these  and  other  reasons,  which  he  trusts  will  be  obvious,  on 
further  consideration,  to  the  Court,  he  respectfully  objects  to  the 
jurisdiction  assumed  in  this  case ;  and  will  now  proceed,  under  such 
protest,  to  show  cause  why  the  mandamus  prayed  for  should  not  be 
issued. 

The  undersigned  was  somewhat  surprised  to  see  it  stated  in  the 
petition  of  the  relatrix,  that  <<  he  had  been  often  requested  by  her 
to  pay  the  two  several  sums  of  money  stated  in  the  petition, 
amounting  to  the  aggregate  sum  of  twenty-three  thousand  four 
hundred  and  twenty-two  dollars  and  twenty-five  cents;"  and 
that  he  had  refused  so  to  do ;  and,  that  **  he  pretended  to  say  that 
the  petitioner  was  not  entitled  to  the  same,  or  any  part  thereof.'' 
The  undersigned  has  no  recollection  of  ever  having  refused  the 
paynlent  of  any  sum,  or  any  sums  of  money  demanded  in  behalf 
of  Mrs.  Decatur,  except  so  far  as  this  may  have  been  inferred  from 
his  declining  to  reconsider  her  claim  on  grounds  which  he  will  now 
proceed  to  state. 

Sometime  in  September,  1838,  the  undersigned  received  a  com- 
munication from  the  counsel  of  Mrs.  Decatur,  informing  him  that 
they  had  examined  the  documents  connected  with  her  claims,  and 
the  opinion  of  the  late  Attorney  General,  Mr.  Butler,  upon  the 
strength  of  which  the  claim  appeared  to  have  been  disallowed  by 
his  predecessor,  and  that  they  were  satisfied  that  the  decision  which 
had  been  made  was  not  warranted  by  law. 

A  reconsideration  of  the  case  was  then  asked  of  the  undersigned, 
*^  if  he  felt  himself  at  liberty  to  revise  the  decision  of  his  predeces- 
sor/'   And  if  this  could  not  be  complied  with,  he  was  then  asked 
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*<to  give  such  instructions  to  the  District  Attorney  as  will  enable 
him  to  concur  with  them  in  bringing  the  subject  before  a  competent 
tribunal,  in  order  to  obtain  a  judicial  decision  upon  the  case.'^  To 
this  application  the  undersigned  replied,  <<that  the  claim  having 
been  examined  and  decided  by  his  predecessor,  in  conformity  with 
the  opinion  of  the  late  Attorney  General,  he  did  not  feel  himself 
authorized  to  disturb  that  decision,  as  no  new  facts  had  been  ad- 
duced to  call  for  a  re-examination.'^  And  further,  that  he  also  de- 
clined the  second  proposition  of  the  counsel;  <^ being  unwilling  to 
give  a  precedent,  which,  if  once  established,  will  place  every  execu- 
tive officer  of  the  government  in  the  attitude  of  a  defendant,  in  all 
cases  where  individuals  are  dissatisfied  with  his  decisions.'' 

After  this  reply,  no  further  application  was  made  to  the  under- 
signed; but  in  February  last,  a  memorial  was  presented  to  the 
President  of  the  United  States  in  behalf  of  the  claimant,  by  her 
counsel,  in  which  a  reconsideration  of  the  case  and  his  interference 
were  requested,  and  that  "  if  he  should  be  of  opinion  that  the  claim 
was  lawful  and  proper  to  be  allowed,  that  he  would  direct  the  Se- 
cretary of  the  Navy  to  execute  the  resolution  in  favour  of  the 
claimant  without  further  delay."  In  this  memorial  the  opinion  of 
the  late  Attorney  General,  and  the  decision  of  the  late  Secretary  of 
the  Navy  were  stated ;  and  it  was  added  that  ^*  the  claim  had  been 
recently  renewed  before  the  present  Secretary  of  the  Navy,  and 
again  rejected,  not  upon  a  consideration  of  its  merits,  but  because 
it  had  been  before  acted  upon  and  denied,  and  no  new  matter 
shown  upon  the  new  application." 

On  this  memorial  the  I?resident  decided,  that  <'he  did  not  find  in 
the  papers  submitted  to  him,  sufficient  to  justify  the  interference 
asked  for ;"  and  of  this  the  counsel  for  the  claimant  was  informed. 

The  undersigned  has  been  thus  particular,  for  the  purpose  of 
showing  distinctly  the  nature  of  the  application,  and  its  refusal.  He 
desires  it  should  be  seen  that  he  placed  this  refusal  solely  upon  the 
ground  that  his  predecessor  had  decided  it,  after  a  full  consideration, 
and  after  calling  for  the  official  opinion  of  the  Attorney  General, 
and  that  no  new  facts  were  adduced  to  authorize  him  to  reconsider 
it ;  and  he  desires  now  that  this  shall  be  considered  by  the  Court  as 
a  distinct  ground  of  objection  to  the  relief  now  prayed  for. 

He  presumes,  that  even  if  the  Court  shall  decide  that  it  possesses 
the  jurisdiction  claimed,  it  will  not  consider  that  it  is  bound  to 
exercise  it  in  all  cases,  and  under  all  circumstances ;  and  that  after 
a  claim  has  been  heard  and  rejected  by  the^  officer  authorized  to 
decide  upon  it,  it  still  remains  in  the  power  of  the  claimant  to  call 
U  up,  and  compel  a  reconsideration  of  it  from  every  successive 
officer,  who  may  be  subsequently  appointed  in  the  place  of  the 
officer  making  the  decision.  It  is  obvious,  that  if  such  a  course  is 
allowed,  there  can  be  no  such  thing  as  the  final  decision  of  a  con- 
troverted claim. 

The  executive  officers  must  always  continue  to  consider  it  as  an 
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open  claim,  and  the  funds  of  the  government  as  stUl  liable  to  its 
demands.  Nor  is  it  possible  for  the  affairs  of  the  government  to  be 
properly  administered,  if  the  executive  officers,  instead  of  devoting 
themselves  to  the  discharge  of  the  duties  brought  before  them;  and 
which  are  abundantly  sufficient  to  occupy  all  their  time  and  atten- 
tion ;  are  to  be  called  upon  to  go  back  to  the  times  of  their  prede- 
cessors, and  determine  whether  they  have  properly  discharged  the 
duties  they  were  required  to  execute. 

These  considerations,  and  an  experience  of  the  impossibility  of 
thus  conducting  the  public  business  committed  to  them,  have  long 
since  obliged  all  the  executive  departments,  under  every  adminis- 
tration, with  the  sanction,  as  the  undersigned  believes,  of  several 
successive  attorneys  general,  to  adopt  the  rule,  that  no  claim  once 
fully  heard  and  rejected  by  the  competent  officer  can  be  considered 
open  to  the  review  and  reconsideration  of  the  successor  to  such 
officer,  unless. new  matter  can  be  shown  to  justify  such  re-exami- 
nation. 

It  is  evidently  as  important  to  the  public  interests,  if  the  Courts 
shall  be  considered  as  invested  with  the  jurisdiction  claimed  on  this 
occasion,  that  they  should  respect  this  rule. 

The  inconveniences  resulting  from  disregarding  it  by  the  Courts 
in  the  exercise  of  such  a  jurisdiction  are  the  same.  The  same  un- 
settled state  of  controverted  claims,  the  same  uncertainty  as  to 
the  national  funds,  kept  open  to  rejected  demands,  which  may  in- 
terfere with  the  rights  of  other  claimants  and  with  the  public  in- 
terests, and  the  same  misemployment  of  the  time  and  attention  of 
the  public  officers  to  cases  already  decided  by  their  predecessors, 
must  continually  occur;  for,  although  the  decision  is  ultimately 
made  by  the  Court,  yet  the  officer  to  whom  the  command  is  to  be 
directed  must  examine  the  case  and  every  thing  connected  with  it, 
so  as  to  present  it  to  the  consideration  of  the  Court.  Indeed,  much 
more  of  his  time  and  attention  may  be  withdrawn  from  the  im- 
mediate duties  of  his  station,  by  his  being  called  to  answer  before 
a  judicial  tribunal  on  such  occasions,  and  make  that  defence  against 
the  proceedings  which  he  may  feel  bound  to  do,  than  by  a  reconsi- 
deration of  the  claim. 

Under  such  circumstances  it  has  been  heretofore  thought  neces- 
sary  by  claimants  whose  demands  have  been  rejected,  and  who 
were  dissatisfied  with  such  rejection,  to  make  their  application  to 
Congress;  and  where  it  has  been  thought  reasonable  and  just  by  the 
legislature  that  their  claims  should  be  allowed,  acts  have  passed  for 
their  allowance,  or  the  accounting  officers  have  been  authorized  to 
open  and  reconsider  their  claims.  And  it  appears  to  the  under- 
signed that  there  would  be  a  peculiar  propriety  in  seeking  that 
mode  of  redress  in  relation  to  the  present  claim,  which  arises  from 
the  circumstance  of  there  being  two  legislative  enactments  of  the 
same  date,  making  nearly  similar  provisions  for  the  claimant,  and 
the  question  being  whether  she  is  entitled  to  one  or  both  of  these 
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provisions.  The  decision  of  that  question  by  the  late  Secretary  of 
the  Navy,  and  the  opinion  of  the  Attorney  General,  upon  which  it 
is  founded,  are  herewith  presented  to  the  Court 

The  undersigned  observes  that  a  specific  sum  is  stated  in  the  peti- 
tion as  being  the  amount  of  the  pension  claimed.  He  has  already 
stated  that  no  sum  was  stated  in  the  application  made  to  him.  It 
appears  from  the  amount  stated,  that  the  petitioner  claims  not  only 
half  the  pay  to  which  the  deceased  was  entitled,  but  half  the  pay 
and  rations,  or  pay  and  emoluments. 

This  will  present  to  the  Court,  in  case  they  should  assume  the 
jurisdiction,  and  decide  in  favour  of  the  petitioner,  a  question  under 
the  pension  laws  as  to  the  construction  of  the  words  <^half  the  pay'' 
and  "  half  the  monthly  pay,"  in  those  acts  of  Congress.  The  uni-^ 
form  construction  of  all  these  laws,  in  all  the  departments  of  the 
government,  has  invariably  been  such  as  to  confine  the  pension  to 
the  pay  proper ;  the  expression  being  in  all  these  acts  <<  pay,''  and 
not  pay  and  rations,  or  pay  and  emoluments.  The  undersigned  is 
not  aware  that  any  claimant  of  a  pension  has  ever  before  suggested 
a  different  construction. 

In  conclusion,  he  admits,  in  relation  to  the  state  of  the  navy  pen- 
sion fund,  that  thelre  is  at  present  a  sufficient  amount  to  pay  the 
claim  of  the  petitioner,  if  it  was  now  to  be  paid.  What  may  be  its 
state  when  the  payment  may  be  ordered,  if  it  should  be  ordered,  it 
will  be  impossible  for  him  to  state;  inasmuch  as  it  will  depend  on 
the  number  of  applicants  whose  claims  may  be  made  and  allowed 
in  the  mean  time.  And  he  thinks  it  proper  to  state,  that  if  the  pay^^ 
ment  of  the  sum  stated  in  the  petition  shall  be  commanded  by  the 
decision  of  the  Court,  in  consequence  of  the  Court's  deciding  that 
the  pensioners  under  these  acts  of  Congress  are  entitled  to  half-pay 
and  rations,  or  pay  and  emoluments,  of  the  deceased  officers  and 
seamen,  then  he  apprehends  the  navy  pension  fund  would  be  greatly 
insufficient  to  pay  the  present  claimant  and  the  other  pensioners 
whose  claims  have  been  allowed,  but  who  have  only  received  half 
the  pay  proper,  exclusive  of  rations  or  emoluments.  All  which  he 
respectfully  submits.  J.  K.  Paulding. 

OPINION  OF  THE   ATTORNEY  GENERAL. 

Jlttomey  GeneraPs  Office^  April  IIM,  1837. 

Sir — I  have  had  the  honour  to  receive  your  letter  of  the  15th  ult'o, 
relative  to  the  case  of  Mrs.  Susan  Decatur. 

It  is  assumed  in  your  statement  of  the  case,  that  Mrs.  Decatur 
would  be  entitled  to  the  pension  granted  by  the  act  of  the  3d  ultimo, 
for  the  equitable  administration  of  the  navy  pension  fund,  ^'  were  it 
not  for  the  doubt  created  by  the  passage,  on  the  same  day,  of  the 
joint  resolution  for  her  special i)enefit  And  on  these  two  laws  you 
inquire  whether  she  is  entitled  under  the  resolution,  or  utider  the  act, 
or  under  both.'* 

This  case  differs  from  that  of  Mrs.  Perry,  referred  to  in  the  note 
of  Mrs.  Decatur,  accompanying  your  letter,  inasmuch  as  the  law 
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under  which  Mrs.  Perry  ultimately  obtained  her  pension  was  in 
existence  at  the  time  of  his  death,  at  which  time  she  was  also  en- 
titled (although  not  then  aware  of  the  fact)  to  its  benefits.  I  held, 
in  her  case,  that  the  law  granting  her  an  annuity,  for  such  it  was 
called,  could  not  deprive  her  of  the  pension  given  by  a  pre-existing 
law;  and  that  as  Congress  were  presumed  to  be  acquainted  with 
the  laws  in  force,  the  legal  intendment  must  be,  that  the  annuity 
was  designed  as  an  additional  provision;  and,  consequently,  that  she 
was  entitled  to  both. 

After  maturely  considering  the  history  of  the  general  and  special 
provisions  on  which  the  present  case  depends,  I  am  of  opinion  that 
but  one  pension  can  be  allowed ;  but  if  the  general  provision  in- 
cludes the  case  of  Mrs.  Decatur,  then  I  am  of  Qpiuien  she  is  entitled 
to  take,  under  that  provision,  or  under  the  Joint  resolution,  at  her 
election.  I  am,  very  respectfully,  your  ob't  serv. 

B.  F.  Butler. 

The  Hon.  Mahlon  Dickerson, 

Secretary  qfiht  Navy. 

LETTER  FROM  SECRETART  OF  THE  NAVT  TO  MRS.  DECATUR. 

Navy  Department^  14/A  Jlprily  1837. 
Dear  Madam — The  Attorney  General  has  given  his  opinion,  that 
in  your  case  but  one  pension  can  be  allowed ;  he,  however,  thinks 
that  you  have  your  selection  to  take  under  the  general  law,  or  under 
the  resolution  in  your  particular  case;  as  soon  as  your  pleasure 
upon  this  subject  shall  be  known,  the  warrant  for  pension  shall  be 
made  out. 

I  am,  with  great  respect  and  esteem,  your  ob't  h'le  s't, 

M.  Dickerson. 
Mrs.  Susan  Decatur, 

Georgetown^  B.  C 

The  Circuit  Court  overruled  the  order  to  show  cause  to  the  Se- 
cretary of  the  Navy,  and  refused  the  application  of  Mrs.  Decatur 
for  a  mandamus ;  and  this  writ  of  error  was  prosecuted  by  her. 

The  case  was  argued  by  Mr.  Brent  and  Mr.  Coxe,  for  the  plain- 
tiff in  error ;  and  by  Mr.  Gilpin,  Attorney  General  of  the  United 
States,  for  the  defendant. 

Upon  the  part  of  the  plaintiff  in  error  it  was  said : 

1st.  That  there  was  error  in  the  refusal  of  the  Court  below  to 
award  the  mandamus,  and  that  it  ought  to  have  been  granted. 

2d.  That  the  Secretary  of  the  Navy,  the  appellee,  is  bound  to 
execute  said  resolution,  and  that  he  has  no  discretion  in  so  doing. 

3d.  That  the  said  resolution  being  clear  and  explicit  as  an  act  of 
egislation,  the  said  Secretary  of  the  Navy  ought  not,  (acting  as  he 
did,  ministerially,  in  carrying  it  into  execution,)  to  refuse  to  execute 
the  same. 
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4th.  That  having  refused  to  do  the  same,  the  Court  ought  to  have 
issued  the  mandamus. 

5th.  If  there  be  a  doubt  upon  the  laws  of  Congress,  whether  the 
relatrix  is  entitled,  that  doubt  is  removed  b7  an  examination  of  the 
journals  and  proceedings  of  Congress  connected  with, the  claim  of 
the  relatrix. 

The  counsel  for  the  plaintiff,  in  support  of  the  jurisdiction  of  the 
Circuit  Court  to  issue  the  mandamus  as  prayed  ior,  cited  Marbury 
vs.  Madison,  1  Cranch,  137.  6  Peters,  241.  Kendall,  Postmaster- 
general,  vs.  The  United  States,  12  Peters,  524. 

They  contended,  that  it  was  the  intention  of  Congress  to  give  the 
pension  to  Mrs.  Decatur  under  the  resolution ;  and  also  a  pension 
under  the  general  pension  law,  passed  on  the  same  day  the  resolu- 
tion was  adopted  and  approved. 

The  pensions,  it  will  be  seen  by  an  examination  of  the  resolution 
and  of  the  law,  are  not  the  same,  but  are  cumulative.  Each  law  is 
a  clear  and  distinct  act  of  legislation,  expressing  the  will  of  the  legis- 
lature, directed  to  the  Secretary  of  the  Navy,  in  a  ministerial  capa- 
city; and  he  should  have  obeyed  both.  He  has  no  right  to  collate 
the  two  laws  for  the  purpose  of  interpreting  them.  While  acting 
under  the  provisions  of  the  pension  law,  the  Secretary  of  the  Navy 
may  have  a  discretion,  and  he  is  to  inquire  into  facts  on  which  he 
is  to  decide ;  but  under  the  fijret  resolution  giving  a  pension  to  Mrs. 
Decatur,  he  is  to  act  only  ministerially. 

The  history  of  the  proceedings  of  Congress,  granting  a  pension 
to  Mrs.  Decatur,  by  the  resolution,  and  contemporaneously  giving 
pensions  to  the  widows  of  officers  of  the  navy,  shows  that  the  claims 
of  the  plaintiff  in  error  are  well  founded.  The  allowances  are  dif- 
ferent. The  rate  of  the  pension  under  the  resolution,  and  that  given 
by  the  law,  is  different  One  is  given  for  five  years,  and  a  trustee 
is  to  hold  the  arrears,  for  the  use  of  Mrs.  Decatur.  The  sum  given 
by  the  resolution  is  greater  than  that  given  by  the  pension  law. 
One  allows  the  rations  of  the  captain  to  form  a  part  of  the  estimate; 
the  law  gives  only  half  of  the  pay  proper. 

The  true  construction  of  the  law  and  resolution  will  be  obtained 
by  a  reference  to  the  principles  which  have  been  applied  to  wills 
giving  more  than  one  legacy  to  the  same  persons.  The  Courts,  in 
such  cases,  always  adjudged,  that  when  the  legacies  are  distinct  and 
independent,  and  have  no  reference  to  each  other,  both  legacies  are 
payable.  Cited,  1  Brown's  Ch.  Cases,  389.  6  Madox,  300.  303. 
2  Russell's  Rep.  272.     1  Coxe's  Cases,  391. 

When  there  is  a  doubt  as  to  the  intention  of  the  legislature,  the 
law  should  be  construed  favourably  to  those  who  claim  under  it. 
6  Dane's  Abr.  570. 

Mr.  Gilpin,  for  the  defendant  in  error. 

The  navy  pension  fund  was  established  by  the  act  of  2d  March, 
1799.  1  Story's  Laws,  677.  It  was  made  up  from  a  certain  pro- 
portion of  the  sales  of  prizes,  taken  by  the  officers  and  seamen  ot 
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the  American  navy,  the  investment  ot  which  it  provided  for,  so  as 
to  establish  the  fund  in  question.  From  the  time  of  its  establish- 
ment, occasional  changes  were  made  (1  Story's  Laws,  769.  2 
Story's  Laws,  943.  1284.  1399.  3  Story's  Laws  1565.  1637.  1731. 
1934.  4  Story's  Laws,  8129.  2299)  in  the  organization  of  the  trust, 
the  amount  of  pension,  and  the  persons  entitled  to  it.  In  tt^e  year 
1832,  the  fund  was  in  the  Treasury  of  the  United  States,  in  charge 
of  three  commissioners,  being  the  Secretaries  of  the  Navy,  War,  and 
Treasury  Departments,  who  were  authorized  to  make  the  necessary 
regulations  for  admitting  pensioners  and  paying  pensions ;  and  \he 
payments  to  the  pensioners  were  made  by  warrants  drawn  in  their 
favour,  by  the  Secretary  of  the  Navy,  on  the  Treasurer  of  the  United 
States ;  every  officer,  seaman,  and  marine,  disabled  in  the  line  of 
his  duty,  received  such  pension  as  the  commissioners  might  allow, 
not  exceeding  his  full  monthly  pay;  and  the  widow  of  any  one 
killed  in  service  during  the  late  war,  or  dead  of  wounds  and  casual- 
ties then  received,  was  to  have  half  his  monthly  pay  for  twenty-five 
years  after  his  death.  On  the  10th  July,  1832,  (4  Story's  Laws, 
2309,)  the  navy  pension  fund  was  reorganized ;  the  commissioners 
were  abolished ;  their  duties  were  imposed  on  the  Secretary  of  the 
Navy  alone ;  and  he  was  to  '<  receive  applications  for  pensions,  and 
grant  them  according  to  the  terms  of  the  acts  of  Congress ;"  but  no 
change  was  made  as  to  the  persons  entitled  to  receive  them,  or  in 
the  amounts.  On  the  30th  June,  1834,  (4  Story's  Laws,  2385,)  an 
act  was  passed,  adding  to  the  persons  previously  entitled  to  pensions, 
the  widows  of  officers,  seamen,  and  marines,  who  died  in  the 
naval  service,  since  1st  January,  1824,  or  who  might  die  by  reason 
of  disease,  casualties,  or  injuries  received  while  in  the  line  of  their 
duty."  This  law  did  not  include  the  widows  of  those  dying  in  the 
naval  service  previous  to  that  day,  although  they  might  have  con- 
tributed as  much  to  the  fund  as  those  who  died  after  it.  Such  was 
the  case  in  regard  to  the  plaintiff  in  error,  the  widow  of  the  gallant 
Decatur.  In  1830  a  special  resolution  was  introduced  in  Congress 
to  grant  her  half  pay  for  five  years  from  30th  June,  1834,  which,  in  the 
succeeding  year,  was  extended,  by  adding  thereto  arrearages  of  half 
pay,  from  her  husband's  death  to  the  30th  June,  1834,  (Journal  of 
House  of  Representatives,  336 ;)  in  that  shape  it  passed  the  House, 
and  was  sent  to  the  Senate.  In  the  meanwhile,  that  body  had  taken 
up  the  subject,  and  had  before  it  a  general  law  to  provide  for  the 
widows  of  all  officers,  seamen,  and  marines  similarly  situated ;  which 
bill  they  passed  and  sent  to  the  House,  without  adopting  the  special 
measure  for  Mrs.  Decatur's  relief.  The  general  bill  then  gave  rise 
to  discussion,  and  it  not  having  passed  the  day  before  the  close 
of  the  session,  the  Senate  adopted  the  special  resolution  in  regard  to 
the  plaintiff  in  error,  which  was  approved  by  the  President  Sub- 
sequent to  the  passage  of  the  special  resolution,  the  general  bill  was 
also  passed  by  both  Houses,  and  approved  by  the  President,  among 
the  last  acts  at  the  close  of  the  session.  Journal  of  the  Senate,  41. 
132.  206.  300.  318.  330.  338.  340.     Journal  of  the  House  of  Repre- 
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sentatives,  569.  The  general  law  embraced  in  its  provisions  the 
case  of  Mrs.  Decatur,  and  differed  in  no  respect  from  the  special 
resolution,  except  that  it  extended  the  pension  to  her  death,  instead 
of  limiting  it,  as  the  resolution  did,  to  five  years. 

The  application  by  Mrs.  Decatur  to  Secretary  Dickerson,  to  pay 
her  a  double  pension,  the  one  under  the  general  act,  and  the  other 
under  the  special  resolution,  was  refused  by  the  advice  of  the  Attor- 
ney Greneral;  and  she  received  the  sum  to  which  she  was  entitled 
under  the  former,  without,  however,  waiving  her  claim  to  the  latter. 
She  subsequently  applied  to  Secretary  Paulding,  the  defendant  in 
error,  to  revise  this  decision  of  his  predecessor,  which  he  declined 
to  do;  and  afterwards  to  the  President,  who  decided,  that  ^he  did 
not  find  in  the  papers  submitted  to  him,  sufficient  to  justify  the  in- 
terference asked  for.^'  Thereupon,  Mrs.  Decatur  applied  to  the 
Circuit  Court  of  this  district  to  issue  a  mandamus  to  Secretary  Pauld- 
ing, to  comply  with  the  special  resolution,  by  paying  to  Mrs.  Deca- 
tur, and  to  the  Secretary  of  the  Treasury,  in  trust  for  her,  the  full 
amount  of  the  arrearages  and  pension,  including  therein  half  the 
rations,  as  well  as  half  the  monthly  pay.  The  refusal  of  the  Court 
to  issue  such  a  mandamus,  is  alleged  to  be  error. 

1.  It  is  submitted  that  there  was  no  error  in  this  refusal  of  the 
Court  below,  because  that  Court  was  not  authorized  to  issue  a  man- 
damus, for  the  purposes  prayed  for. 

It  is  an  attempt  to  compel  the  Secretary  of  the  Navy,  through 
the  mandate  of  an  inferior  and  local  tribunal,  to  take  from  the 
Treasury  of  the  United  States  a  sum  raised  by  the  gallantry  of  men, 
most  of  whom  are  dead,  and  placed  there  under  his  charge,  as  their 
trustee,  and  to  appropriate  it  in  a  manner  contrary  to  what  in  his 
own  judgment  the  law  sanctions,  contrary  to  the  opinion  of  the 
Attorney  General,  and  not  approved  of  or  sanctioned  by  the  chief 
executive  officer.  There  must  be  strong  grounds  to  authorize  such 
an  exercise  of  power,  to  permit  the  Circuit  Court  of  this  District 
thus  to  compel  a  public  officer  to  take  money  from  the  treasury, 
when  he  believes  he  is  forbidden  by  law  so  to  do,  and  when  \^e  is 
confirmed  in  that  belief  by  an  officer  whose  opinion,  he  is,  by  law, 
to  require,  in  every  doubtful  case.  It  effects,  in  practice,  a  radical 
change  in  the  mode  of  managing  and  disbursing  the  public  money ; 
it  takes,  in  point  of  fact,  the  responsibility  of  superintending  a  par- 
ticular fund  from  the  officer  made  answerable  for  it  by  law,  and 
transfers  it  to  a  Court  of  justice ;  it  changes  materially  the  modes  of 
proceeding  in  relation  to  the  trust ;  it  may  delay  the  payment  of 
numerous  pensioners,  during  the  progress  of  a  tedious  and  compli- 
cated litigation ;  if  the  power  of  prohibiting  as  well  as  compelling 
payments  to  certain  pensioners  exists,  (and  it  results  from  the  same 
principle,)  those  of  whose  rights  the  Secretary  of  the  Navy,  as  their 
trustee,  has  no  doubt,  may  be  forced  to  contend  for  them  by  expen- 
sive and  protracted  lawsuits. 

Nor  is  there  any  usage  or  principle  of  law  which  would  sanc- 
tion such  an  interference  as  was  sought  from,  but  properly  refused 
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hy  the  Circuit  Court.  The  Secretar7  of  the  Navy  is  an  executive 
officer ;  the  cases  in  which  any  Court,  even  one  admitted  to  have 
the  power  of  issuing  a  mandamus,  can  control  such  an  officer  ia  the 
performance  of  an  executive  duty,  have  been  fully  discussed ;  this 
Court  has  examined  the  subject  so  as  to  lay  down  the  rules  by  which 
he  may  be  guided ;  yet  in  no  instance  has  a  case  like  the  present 
been  sustained  by  a  judicial  sanction. 

The  case  of  Marbury  vs.  Madison,  (1  Cranch,  137,)  was  that  of  a 
commission  already  signed  by  the  President,  sealed,  and  ready  for  de- j 
livery.  This  Court  held,  that  a  Court  having  legal  authority  to  issue 
a  mandamus,  might  do  so  in  such  a  case,  because  the  course  pre- 
scribed was  a  precise  one,  pointed  out  by  law,  to  be  strictly  pursued, 
and  <4n  which  there  could  be  no  variation.'^  1  Cranch,  158.  Apply 
this  test  to  the  duty  devolved  on  the  Secretary  of  the  Navy,  as  trustee 
of  this  fund.  Was  he  bound  to  pay  a  certain  sum  under  all  cir- 
cumstances ?  Was  it  a  proceeding  ^*  which  could  not  be  varied," 
even  if  the  fund  was  insufficient  ?  Must  he  not  look  to  the  state  of 
the  fund,  to  other  existing  claims  upon  it  under  the  laws  then  in 
force  ?  Could  he  pay  it  out  of  the  fund  committed  to  him,  if  already 
exhausted,  or  if  there  were  other  legal  claims  upon  it,  made  prior 
to,  or  at  the  same  time  with  Mrs.  Decatur's,  under  prior  or  equal 
legal  sanctions,  and  it  was  insufficient  to  pay  all  ?  By  this  test  it 
was  a  proceeding  that  might,  nay,  must,  of  necessity,  be  varied ; 
the  exercise  of 'the  trustee's  discretion  was  required  to  examine  the 
state  of  the  fund  and  the  validity  of  other  claims ;  and  the  per- 
formance of  the  required  act  must  depend  on  and  might  be  varied 
by  the  result  of  that  examination.  Again,  this  Court  held,  in  the 
same  case,  (1  Cranch,  164,)  that  where  the  Secretary  of  War  was 
directed  by  an  act  of  Congress  to  place  certain  designated  names  on 
the  pension  list,  his  refusal  would  authorize  a  mandamus.  In  such 
a  case  the  duty  of  the  executive  officer  is  plain ;  had  Congress  directed 
Mrs.  Decatur's  name  to  be  put  on  the  pension  list,  it  would  have 
prescribed  an  act  merely  and  strictly  ministerial ;  but  they  order 
him  to  pay  her  out  of  the  navy  pension  fund,  of  which  he  is  trustee, 
which  he  is  bound  to  administer  and  dispose  of  according  to  other 
existing  laws,  and  to  the  legal  sufficiency  of  which  he  must  look 
whenever  he  makes  a  payment  So  when  it  was  held,  that  the 
Secretary  of  State  might  be  compelled  to  deliver  a  patent  which 
had  been  duly  signed,  sealed,  and  recorded,  (1  Cranch,  165,)  we 
have  a  proceeding  which  could  not  be  varied ;  the  Secretary  could 
do  nothing  but  the  act  required ;  it  had  no  communion  with  any 
other  act ;  but  suppose  the  patent  had  not  been  signed  and  sealed, 
and  that  the  Secretary  was  of  opinion,  that  all  the  necessary 
prerequisites  had  not  been  complied  with ;  or,  suppose  the  right 
of  the  patentee  was  limited  to  a  location  within  a  certain  desig- 
nated body  of  land,  (as  in  military  bounties,)  and  all  the  lands 
therein  had  been  exhausted,  could  the  Secretary,  in  such  a  case,  be 
compelled  to  issue  and  deliver  the  patent  by  a  writ  of  mandamus  ? 
Again,  the  Court  held,  in  the  same  case,  that  an  officer  might  be 
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compelled  to  do  an  act,  peremptorily  enjoined,  and  affecting  indivi- 
dual or  private  rights,  (1  Granch,  166 ;)  thus  distinguishing  such  an 
act  from  those  of  a  public  or  political  character,  or  those  which 
affect  the  rights  and  interests  of  various  persons.  To  place  a  name 
on  the  pension  list,  to  deliver  his  patent  to  a  patentee,  to  record  the 
commission  of  a  justice  of  the  peace,  are  acts  not  of  a  public  con- 
cern, but  solely  affecting  the  interest  of  the  individual.  On  these, 
as  the  Court  say,  it  is  "  their  province  to  decide ;  not  to  inquire  how 
the  executive,  or  executive  officers  perform  duties  in  which  they 
have  a  discretion.'^  Is  the  plaintiff  in  error  solely  interested  in  the 
act  which  she  requires  the  Secretary  of  the  Navy  to  do  ?  Does  it 
affect  her  individual  rights  alone  ?  Are  not  other  claimants  on  the 
fund  equally  interested  ?  Is  not  the  executive  ofiScer  responsible 
for  the  correctness  of  his  decision  in  performing  a  public  trust? 
Are  not  the  nation,  the  public,  bound  to  see  that  the  fund  is  pro- 
perly applied,  and  to  make  good  any  deficiency  arising  from  an 
erroneous  payment,  even  though  made  under  the  sanction  of  the 
Circuit  Court  of  this  district?  The  tests  thus  established  by  this 
Court,  in  the  case  of  Marbury  vs.  Madison,  exclude  the  act  asked 
for  by  the  plaintiff  in  error,  from  the  class  of  ministerial  acts ;  they 
place  it  clearly  among  those  which  are  executive,  and  to  a  certain 
extent  discretionary. 

In  the  case  of  M^Cluney  vs.  Silliman,  (6  Wheat  349,)  a  pre- 
emption claim  had  been  rejected  by  the  Register  of  the  Land  Office, 
on  the  graund  that  the  land  belonged  to  another ;  a  mandamus  was 
refused,  because  the  Court  held,  that  they  had  no  controlling  power 
over  the  officer  in  such  a  case,  whatever  might  be  the  justice  of  the 
applicant's  claim;  but  that  "the  parties  must  be  referred  to  the 
ordinary  mode  of  obtaining  justice,  and  not  resort  to  the  extraor- 
dinary one  of  a  mandamus."  Yet  in  what  respect  was  the  pro- 
ceeding asked  for  in  that  case,  less  sustained  by  law  than  the 
present  ? 

The  case  of  Kendall  vs.  The  United  States  (12  Peters,  610,)  was, 
like  that  of  Marbury  vs.  Madison,  very  fully  examined ;  important 
^  principles  were  settled ;  rules  were  carefully  laid  down ;  and  those 

cases  distinguished  in  which  an  executive  officer  would  be,  and 
>  would  not  be  compelled  to  act  by  a  mandamus.    The  Court  said, 

i  that  to  justify  such  a  proceeding  the  act  required  to  be  done,  mtist 

^  be  '<a  mere  ministerial  act;"  the  Postmaster-general  was  "to 

i  credit"  the  relators  with  a  certain  sum  exactly  ascertained  and  re- 

ported to  him  by  an  officer  authorized  so  to  do ;  the  act  was  precise, 
i  definite,  and  purely  ministerial;  no  money  whatever  was  to  be 

(  paid.    All  those  are  points  distinguishing  the  case  from  the  present 

!  one,  especially  the  payment  of  money :  here,  too,  it  is  to  be  with- 

drawn out  of  a  particular  fund  in  the  treasury,  which,  as  the  officer 
f  having  it  in  charge  believes,  is  appropriated  to  other  purposes. 

These  decisions  of  this  Court  seem  to  be  sufficient  to  sustain  the 
^  judgment  of  the  Court  below,  and  they  are  abundantly  sanctioned, 

\  k  it  were  necessary  to  go  beyond  them,  by  the  opinions  of  other 
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tribunals.  3  Lav  Journal,  128.  5  Binney,  104.  6  Binney,  9. 
1  Whart  1.  They  mark  with  exactness  the  line  between  executive 
and  merely  ministerial  duties ;  and  they  place  the  act  which  the  Se- 
cretary is  now  called  on  to  perform,  clearly  within  the  former.  It  is 
one  requiring  the  exercise  of  deliberate  judgment  in  the  construction 
of  a  long  series  of  laws ;  in  a  determination  between  conflicting  legal 
provisions;  in  ascertaining  the  rights  of  different  parties,  that  may 
seriously  interfere  with  each  other,  and  in  apportioning  between 
all  an  inadequate  fund.  It  is,  therefore,  in  no  sense  an  act  in  which 
a  Court  is  authorized  to  interfere  with  an  exect^tive  officer.  Much 
less  is  it  so,  when  the  effect  of  such  interference  must  be  to  require 
a  revision  of  decisions  previously  made  in  the  most  deliberate  man- 
ner, and  to  oblige  every  incumbent  of  an  office,  already  laborious, 
to  investigate  and  open  anew,  without  the  exhibition  of  additional 
facts,  subjects  that  have  been  already  fully  and  finally  decided. 

2.  But  if  the  act  which  the  Secretary  of  the  Navy  is  required  to 
perform  were  ministerial,  and  such  as  a  Court  having  competent 
jurisdiction  might  compel  him  to  perform;  it  is  yet  submitted,  that 
upon  the  merits  the  applicant  would  not  be  entitled  to  the  relief 
prayed  for.  Mrs.  Decatur  had  no  right- to  claim  payment  under  the 
resolution,  having  received  it  under  the  general  law. 

To  make  such  a  double  payment  out  of  the  navy  pension  fund, 
would  be  a  violation  of  the  trust  created  in  the  establishment  of 
that  fund.  It  was  not  raised  by  Congress ;  it  was  taken  from  the 
sale  of  prizes  captured  by  the  naval  officers  and  seamen.  By  what 
right,  on  what  principle  of  justice  can  the  widow  of  one  officer  re- 
ceive from  that  fund  twice  as  much  as  another?  Congress  never 
designed  so  to  violate  the  principles  of  justice,  or  so  to  appropriate 
any  portion  of  a  fund  raised  by  the  services  and  gallantry  of  the 
whole  navy.  That  they  could  not,  is  strikingly  shown  in  the  in- 
stance of  their  gratuity  to  the  widow  of  Commodore  Perry ;  she 
was  entitled  to  her  pension  from  this  fund ;  but  when  Congress  re- 
solved, under  circumstances  of  strong  sympathy,  to  add  to  her  com- 
pensation, they  gave  her  an  annuity  "payable  out  of  the  treasury;'* 
not  a  double  pension,  to  be  taken  from  the  navy  pension  fund,  to 
the  detriment  of  those  to  whom  it  belonged,  according  to  the  terms 
of  the  original  trust     6  Laws  of  the  United  States,  561. 

It  was  evidently  the  intention  of  Congress  to  substitute  the  general 
for  the  special  provision ;  to  give  to  all  the  widows  of  the  officers 
and  seamen,  the  same  relative  gratuity;  with  this  object,  the  special 
resolution  in  favour  of  Mrs.  Decatur  was  withheld  till  the  latest 
moment :  it  was  only  when  it  was  found  that  a  difference  between 
the  two  Houses  might  prevent  the  passage  of  the  general  bill,  at 
that  session,  that  the  special  resolution  in  her  behalf  was  adopted. 
This  is  evinced,  by  the  identity  of  every  provision  in  the  two,  ex- 
cept that  which  prolongs  the  pension  during  life.  An  intention  so 
clearly  exhibited  must  always  prevail  in  construing  a  statute.  Brown 
vs.  Barry,  3  Dallas,  365.  But  were  there  a  doubt  as  to  the  inten- 
tion to  abrogate  the  special  provision  by  the  general  law.  it  would 
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not  sanction  the  assumption  that  Congress  meant  the  latter  to  apply 
to  the  case  of  Mrs.  Decatur,  while  the  former  continued  in  force. 
It  would  be  more  reasonable  to  suppose  that  her  claim,  having  been 
separately  presented,  separately  discussed,  and  separately  legislated 
upon,  any  which  she  might  have  had  under  the  general  law  was 
extinguished. 

In  the  construction  of  statutes,  where  a  general  legislative  provi- 
sion embraces  a  special  one,  it  is  a  substitute  for,  not  an  addition  to 
it.  The  general  provision  embraces  and  controls  the  special  one. 
This  arises  from  two  well  established  principles  in  regard  to  statutes: 
that  all  legislative  provisions  on  the  same  subject  are  to  be  taken 
together ;  and  that  later  regulations,  if  at  variance  with  previous 
ones,  are  to  control  them.  It  is  said  by  Lord  Coke,  {2  Inst  13,)  that 
earlier  clauses  in  the  same  statute  are  to  be  restrained  by  those  that 
are  subsequent.  Where  an  act  provided  for  the  place  where  trea- 
son, committed  by  particular  persons,  should  be  tried,  and  a  subse- 
quent act  established  the  mode  of  all  trials  for  treason,  the  latter  was 
held  to  supersede  the  former.  11  Reports,  63.  In  Rex  vs.  Loxdale, 
1  Burrows,  447,  it  is  said,  that  all  statutes  relating  to  one  subject 
are  to  be  taken  together.  When  the  act  of  5  Geo.  3,  punished  *^  se- 
ducing artificers"  with  three  months'  imprisonment,  and  that  of 
23  Geo.  3,  with  six  months,  the  last  was  held  to  supersede  the  for- 
mer ;  though  there  was  no  express  repeal.  Rex  vs.  Cator,  4  Bur- 
rows, 2026.  In  Williams  vs.  Pritchard,  4  Term  Reports,  2,  it  is  said, 
that  a  subsequent  act  controls  a  prior  one  on  the  same  subject.  In 
the  Attorney  General  vs.  Chelsea  Waterworks,  Fitzgibbon,  195,  it 
is  said,  that  the  latter  part  of  the  same  statute  controls  .the  former 
part  In  Bywater  vs.  Branding,  7  Barn,  and  Cress.  643,  it  is  said, 
that  statutes  are  to  be  so  construed  as  to  give  effect  to  the  whole, 
not  to  separate  clauses.  In  Gage  vs.  Currier,  4  Pickering,  399,  where 
an  act  of  1793  gave  limited  privileges,  as  to  church  membership,  to 
a  particular  town,  and  an  act  of  1823  gave  general  privileges  on  the 
same  subject  to  the  whole  state,  the  latter  w^as  held  to  supersede  the 
former.  Applying  these  principles,  we  must  admit,  that  where  a 
pension  to  the  widow  of  a  deceased  oflScer  is  given,  and  subsequently 
thereto  a  peiision  is  allowed  to  all  such  widows,  including  by  its 
terms  the  one  for  whom  the  special  act  was  passed,  it  is  to  be  taken 
as  one  general  provision. 

It  is  held,  that  the  same  rules  should  govern  the  construction  of 
statutes  as  of  wills.  Butler  and  Baker's  case,  3  Reports,  27.  Attor- 
ney General  vs.  Chelsea  Waterworks,  Fitzgibbon,  195.  If  so,  the 
principle  contended  for  is  clearly  established.  It  cannot  be  doubted 
that  if,  in  a  will,  an  annuity  for  five  years,  of  a  specific  sum,  payable 
out  of  a  specific  fund,  were  bequeathed  to  the  plaintiff  in  error,  and 
shortly  afterwards,  by  a  codicil,  an  annuity  in  all  respects  similar, 
except  that  it  was  to  last  for  life,  were  bequeathed  to  a  class  of  per- 
sons of  whom  the  plaintiff  was  necessarily  one,  that  the  latter  would 
be  regarded,  not  as  an  addition  to,  but  a  substitute  for  the  former. 
In  St  Allans  vs.  Beauclerki  2  Atkyns,  638,  where  the  same  sum 
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was  given  to  the  same  person  in  two  codicils,  it  was  held  to  be  but 
one  legacy;  and  that  even  a  greater  sum  to  the  same  person  is  only 
an  augmentation,  not  a  second  legacy.  In  James  vs.  Semmes,  2  H. 
Blackstone,  913,  an  annuity  of  the  same  sum  to  the  same  person,  ic 
a  will,  and  afterwards  in  a  codicil,  was  held  to  be  but  one,  because 
made  chargeable  on  the  same  fund.  In  Allen  vs.  Callow,  3  Vesey, 
289,  a  legacy  was  given  to  a  child  named,  and  by  a  codicil  the  same 
sum  to  the  children  generally;  and  it  was  held  to  be  a  mere  repeti- 
tion. In  Osbom  vs.  Leeds,  5  Vesey,  384,  a  legacy  to  children  gene- 
rally, and  a  codicil  giving  the  same  sum  to  a  particular  child,  was 
held  to  be  merely  a  repetition.  In  Dewitt  vs.  Yates,  10  Johnson's 
Reports,  158,  a  legacy  to  a  granddaughter,  and  afterwards  one  of 
the  same  sum  to  the  same  person,  but  payable  by  a  different  legatee, 
was  held  to  be  only  a  substitution.  None  of  these  cases  are  so 
strongly  indicative  of  the  intention  to  substitute  the  last  for  the  first 
pro;rision,  as  that  of  Mrs.  Decatur. 

But  if  the  first  provision  be  not  superseded,  is  it  not  expressly 
repealed  by  the  last  ?  The  general  act  provides  that  the  navy  pen- 
sion fund  shall  be  distributed  in  a  certain  manner,  and  no  other ;  it 
then  repeals  all  other  laws  at  variance  with  it.  Is  not  the  special 
act  therefore  repealed  ?  Even  if  not  superseded  or  repealed,  does 
not  the  well  established  principle  apply,  that  where  two  modes  are 
given  to  recover  the  same  thing,  one  must  be  chosen?  Co.  Litt  145. 

On  these  several  grounds  it  is  submitted,  that  the  plaintiff  in  error, 
having  received  her  pension  under  one  law,  cannot  claim  it  under 
the  other,  for  which  the  former  was  only  a  substitute.  Even  if  both 
were  passed  intentionally;  if  Congress  on  the  same  day  knowingly 
passed  two  distinct  acts,  relating  to  the  payment  of  a  widow's  pen- 
sion out  of  the  navy  pension  fund,  they  can  be  regarded  only  as  two 
sections  of  a  single  law;  the  one  providing  for  the  person  named» 
the  other  for  all  widows.  How  would  the  clauses  be  considered  in 
such  a  case?  The  most  favourable  construction  would  be,  that  Mrs. 
Decatur  might  take  under  either — might  claim  her  right  to  select ; 
that  she  was  to  have  a  special  benefit,  if  she  chose  under  the  one 
section,  not  being  required  to  offer  any  evidence  to  sustain  her  claim, 
as  others  were  obliged  to  do ;  or  that  she  was  to  have  her  pension 
for  life,  if  she  preferred  to  waive  that  benefit.  The  special  clause 
excepted  her  from  the  general  provisions  imposed  on  all  other  per- 
sons. Rex  vs.  Armagh,  8  Modern,  8.  Churchill  vs.  Crease,  5  Bing- 
ham, 180,    Torrington  vs.  Hargraves,  5  Bingham,  492. 

3.  But  again :  the  Circuit  Court  was  right  in  refusing  the  manda- 
mus, because  it  asked  for  the  payment  of  a  sum  under  the  resolu- 
tion, which  the  resolution  did  not  warrant.  The  plaintiff  in  error 
asked  a  mandamus  to  compel  the  Secretary  of  the  Navy  to  pay  her 
the  full  and  entire  amount  of  the  sums  of  money  stated  in  her  peti- 
tion, which  were  one-half  of  the  monthly  pay  of  her  husband,  and 
also  one-half  of  the  daily  rations  to  which  he  was  entitled.  The 
resolution  gives  her  a  pension  **  in  conformity  with  the  provisions 
of  the  act  concerning  naval  pensions  and  the  navy  pension  fund, 
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passed  30th  June,  1834,"  (4  Story's  Laws,  2385;)  and  also,  <<the 
arrearages  of  the  ha]f-pay  of  a  post  captain."  No  authority  or  rea- 
son for  including  the  daily  rations — the  subsistence  of  an  officer  or 
seaman,  in  his  pay,  can  be  shown  either  by  statute  or  usage.  Uni- 
form construction,  from  the  beginning  of  the  government,  has  ex- 
eluded  them.  This  exposition  of  the  law  is  so  strong  that  a  Court 
of  justice  would  now  scarcely  change  it,  even  if  the  language  ad- 
mitted of  doubt  1  Dallas,  136.  178,  179.  The  whole  current  of 
legislation  shows  that  they  are  considered  as  distinct  1  Story's 
Laws,  321.  502.  514.  2  Story's  Laws,  830. 1090.  1210.  3  Story's 
Laws,  1810.  And  in  the  case  of  Parker  vs.  The  United  States, 
1  Peters,  297,  it  evidently  appears  that  this  Couijt  regarded  the 
rations  of  an  officer  as  distinct  from  his  pay. 

On  these  grounds  it  is  submitted,  that  it  was  no  error  in  the  Cir- 
cuit Court  to  refuse  the  mandamus  which  was  prayed  for.  The  act 
of  the  Secretary  of  the  Navy,  which  it  was  sought  to  compel,  was 
not  such  as  that  tribunal  had  a  right  to  control ;  and  if  it  had  been, 
the  payment  already  received  by  the  plaintiff  in  error  appears  to 
have  been  all  that  Congress  intended  her  to  have,  by  virtue  of  the 
resolution  on  which  she  relied.  That  the  generous  liberality  of  the 
legislature  might  be  justly  extended  to  reward  the  gallant  services 
of  the  brave  and  lamented  Decatur,  no  one  can  doubt ;  but  it  is  not 
to  be  supposed  that  they  desired  to  effect  that  object,  by  an  unequal 
charge  upon  a  fund  collected  by  the  gallantry  and  intended  for  the 
benefit  of  the  officers  and  seamen  of  the  navy  in  general. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  Court 

This  case  is  brought  here  by  a  writ  of  error,  from  the  judgment 
of  the  Circuit  Court  of  the  United  States  for  the  District  of  Columbia, 
refusing  to  award  a  peremptory  mandamus. 

The  material  facts  in  the  case  are  as  follow :  By  an  act  of  Con- 
gress, passed  on  the  3d  of  March,  1837,  the  widow  of  any  officer 
who  died  in  the  naval  service,  became  entitled  to  receive  out  of  the 
navy  pension  fund  half  the  monthly  pay  to  which  the  deceased  offi- 
cer would  have  been  entitled,  under  the  acts  regulating  the  pay  of 
the  navy,  in  force  on  the  1st  day  of  January,  1835 ;  the  half-pay  to 
commence  from  the  time  of  the  death  of  such  officer ;  and  upon  the 
death  or  intermarriage  of  such  widow,  to  go  to  the  child  or  children 
of  the  officer. 

On  the  same  day  the  following  resolution  was  passed  by  Congress: 

No.  2.  Resolution  granting  a  pension  to  Susan  Decatur,  widow  of 
the  late  Stephen  Decatur. 
Resolved,  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  Mrs.  Susan 
Decatur,  widow  of  the  late  Commodore  Stephen  Decatur,  be  paid 
from  the  navy  pension  fund,  a  pension  for  five  years,  conmiencing 
from  the  thirtieth  day  of  June,  eighteen  hundred  and  thirty-four,  in 
conformity  with  the  provisions  of  the  act  concerning  naval  pensions 
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and  the  navy  pension  fund,  passed  the  thirtieth  June,  eighteen  hun- 
dred and  thirty-four ;  and  that  she  be  allowed,  from  said  fund,  the 
arrearages  of  the  half-pay  of  a  post  captain,  from  the  death  of 
Commodore  Decatur  to  the  thirtieth  of  June,  eighteen  hundred  and 
thirty -four,  together  with  the  pension  hereby  allowed  her ;  and  that 
the  arrearage  of  said  pension  be  vested  in  the  Secretary  of  the 
Treasury,  in  trust  for  the  use  of  the  said  Susan  Decatur :  provided 
that  the  said  pension  shall  cease  on  the  death  or  marriage  of  the  said 
Susan  Decatur. 
Approved,  March  3, 1837. 

By  the  act  of  Congress  of  July  10th,  1832,  the  Secretary  of  the 
Navy  is  constituted  the  trustee  of  the  navy  pension  fund ;  and  as 
such  it  is  made  his  duty  to  grant  and  pay  the  pensions,  according  to 
the  terms  of  the  acts  of  Congress. 

After  the  passage  of  the  law  and  resolution  of  March  3d,  1S37, 
Mrs.  Susan  Decatur,  the  widow  of  Commodore  Decatur,  applied  to 
Mahlon  Dickerson,  then  Secretary  of  the  Navy,  to  be  allowed  the 
half-pay  to  which  she  was  entitled  under  the  general  law  above 
mentioned ;  and  also  the  pension  and  arrearages  of  half-pay  spe- 
cially provided  for  her  by  the  resolution  passed  on  the  same  day. 

The  Secretary  of  the  Navy,  it  appears,  doubted  whether  she  was 
entitled  to  both,  and  referred  the  matter  to  the  Attorney  General; 
who  gave  it  as  his  opinion  that  Mrs.  Decatur  was  not  entitled  to 
both,  but  that  she  might  take  under  either,  at  her  election.  The 
Secretary  thereupon  informed  her  of  the  opinion  of  the  Attorney 
General,  offering  at  the  same  time  to  pay  her  under  the  law,  or  the 
resolution,  as  she  might  prefer.  Mrs.  Decatur  elected  to  receive 
under  the  law;  but  it  is  admitted  by  the  counsel  on  both  sides  that 
she  did  not  acquiesce  in  this  decision,  but  protested  against  it ;  and 
by  consenting  to  receive  the  amount  paid  her,  she  did  not  mean  to 
waive  any  right  she  might  have  to  the  residue. 

Some  time  afterwards,  Mr.  Dickerson  retired  from  the  office  of 
Secretary  of  the  Navy,  and  was  succeeded  by  Mr.  Paulding,  the 
defendant  in  this  writ  of  error ;  and  in  the  fall  of  1838  Mrs.  Decatur 
applied  to  him  to  revise  the  decision  of  his  predecessor,  and  to 
allow  her  the  pension  provided  by  the  resolution.  The  Secretary 
declined  doing  so ;  whereupon  Mrs.  Decatur  applied  to  the  Circuit 
Court  for  Washington  County,  in  the  District  of  Columbia,  for  a 
mandamus  to  compel  him  to  pay  the  amount  she  supposed  to  be 
due  to  her.  A  rule  to  show  cause  was  granted  by  the  Court;  and 
upon  a  return  made  by  him,  stating,  among  other  things,  the  facts 
above  mentioned,  the  Court  refused  the  application  for  a  peremp- 
tory mandamus.    It  is  this  decision  we  are  now  called  on  to  revise. 

In  the  case  of  Kendall  vs.  The  United  States,  12  Peters,  524,  it 
was  decided  in  this  Court,  that  the  Circuit  Court  for  Washington 
county  in  the  District  of  Columbia,  has  the  power  to  issue  a  man- 
damus to  an  officer  of  the  federal  government,  commanding  him 
to  do  a  ministerial  act.    The  first  question,  therefore,  to  be  consi- 
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dered  in  this  case  is,  whether  the  duty  imposed  upon  the  Secretary 
of  the  Navy,  by  the  resolution  in' favour  of  Mrs.  Decatur,  was  a 
mere  ministerial  act. 

The  duty  required  by  the  resolution  was  to  be  performed  by  him 
as  the  head  of  one  of  the  executive  departments  of  the  government, 
in  the  ordinary  discharge  of  his  official  duties.  In  general,  such  duties, 
whether  imposed  by  act  of  Congress  or  by  resolution,  are  not  mere 
ministerial  duties.  The  head  of  an  executive  department  of  the 
government,  in  the  administration  of  the  various  and  important 
concerns  of  his  office,  is  continually  required  to  exercise  judgment 
and  discretion.  He  must  exercise  his  judgment  in  expounding  the 
laws  and  resolutions  of  Congress,  under  which  he  is  from  time  to  * 
time  required  to  act.  If  he  doubts,  he  has  a  right  to  call  on  the 
Attorney  General  to  assist  him  with  his  counsel ;  and  it  would  be* 
difficult  to  imagine  why  a  legal  adviser  was  provided  by  law  for  the 
heads  of  departments,  as  well  as  for  the  President,  unless  their  duties 
were  regarded  as  executive  in  which  judgment  and  discretion  were 
to  be  exercised. 

If  a  suit  should  come  before  this  Court,  which  involved  the  con- 
struction of  any  of  these  laws,  the  Court  certainly  would  not  be 
bound  to  adopt  the  construction  given  by  the  head  of  a  department. 
And  if  they  supposed  his  decision  to  be  wrong,  they  would,  of  course, 
80  pronounce  their  judgment.  But  their  judgment  upon  the  construc- 
tion of  a  law  must  be  given  in  a  case  in  which  they  have  jurisdiction, 
and  in  which  it  is  their  duty  to  interpret  the  act  of  Congress,  in  order  to 
ascertain  the  rights  of  the  parties  in  the  cause  before  them.  The 
Court  could  not  entertain  an  appeal  from  the  decision  of  one  of  the 
Secretaries,  nor  revise  his  judgment  in  any  case  where  the  law 
authorized  him  to  exercise  discretion,  or  judgment.  Nor  can  it  by 
mandamus,  act  directly  upon  the  officer,  and  guide  and  control  his 
judgment  or  discretion  in  the  matters  committed  to  his  care,  in  the 
ordinary  discharge  of  his  official  duties. 

The  case  before  us  illustrates  these  principles,  and  shows  the  dif- 
ference between  executive  duties  and  ministerial  acts.  The  claim 
of  Mrs.  Decatur  having  been  acted  upon  by  his  predecessor  in  office, 
the  Secretary  was  obliged  to  determine  whether  it  was  proper  to 
revise  that  decision.  If  he  had  determined  to  revise  it,  he  must 
have  exercised  his  judgment  upon  the  construction  of  the  law  and 
the  resolution,  and  have  made  up  his  mind  whether  she  was  entitled 
under  one  only,  or  under  both.  And  if  he  determined  that  she  was 
entitled  under  the  resolution  as  well  as  the  law,  he  must  then  have 
again  exercised  his  judgment,  in  deciding  whether  the  half-pay 
allowed  her  was  to  be  calculated  by  the  pay  proper,  or  the  pay  and 
.  emoluments  of  an  officer  of  the  Commodore's  rank.  And  after  all 
this  was  done,  he  must  have  inquired  into  the  condition  of  the  navy 
pension  fund,  and  the  claims  upon  it,  in  order  to  ascertain  whe- 
ther there  was  money  enough  to  pay  all  the  demands  upon  it ;  and 
if  not  money  enough,  how  it  was  to  be  apportioned  among  the  par- 
ties entitled.    A  resolution  of  Congress,  requiring  the  exercise  of  so 
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much  judgment  and  investigation,  can,  with  no  propriety,  be  said  to 
command  a  mere  ministerial  act  to  be  done  by  the  Secretary. 

The  interference  of  the  Courts  with  the  performance  of  the  ordi- 
nary duties  of  the  executive  departments  of  the  government,  would 
be  productive  of  nothing  but  mischief;  and  we  are  quite  satisfied 
that  such  a  power  was  never  intended  to  be  given  to  them.  Upon 
the  very  subject  before  us,  the  interposition  of  the  Courts  might 
throw  the  pension  fund,  and  the  whole  subject  of  pensions,  into  the 
greatest  confusion  and  disorder.  It  is  understood  from  the  Secreta-J 
ry's  return  to  the  mandamus,  that  in  allowing  the  half-pay,  it  has 
always  been  calculated  by  the  pay  proper;  and  that  the  rations  or 
emoluments  to  which  the  officer  was  entitled,  have  never  been 
brought  into  the  calculation.  Suppose  the  Court  had  deemed  the 
act  required  by  the  resolution  in  question  a  fit  subject  for  a  manda- 
mus, and,  in  expounding  it,  had  determined  that  the  rations  and 
emoluments  of  the  officer  were  to  be  considered  in  calculating  the 
half-pay  ?  We  can  readily  imagine  the  confusion  and  disorder  into 
which  such  a  decision  would  throw  the  whole  subject  of  pensions 
and  half-pay;  which  now  forms  so  large  a  portion  of  the  annual  ex- 
penditure of  the  government,  and  is  d&tributed  among  such  a  mul- 
titude of  individuals. 

The  dck^trines  which  this  Court  now  hold  in  relation  to  the  exe- 
cutive departments  of  the  government,  are  the  same  that  were  dis- 
tinctly announced  in  the  case  of  Kendall  vs.  The  United  States,  12 
Peters,  524.  In  page  610  of  that  opinion,  the  Court  say,  <^  We  do 
not  think  the  proceedings  in  this  case  interferes  in  any  respect  what- 
ever with  the  rights  or  duties  of  the  executive,  or  that  it  involves 
any  conflict  of  powers  between  the  executive  and  judicial  depart- 
ments of  the  government.  The  mandamus  does  not  seek  to  direct  or 
control  the  Postmaster-general  in  the  discharge  of  any  official  duty, 
partaking  in  any  respect  of  an  executive  character ;  but  to  enforce  the 
performance  of  a  mere  ministerial  act,  which  neither  he  nor  the 
President  had  any  authority  to  deny  or  control.*' 

And  in  page  614,  the  Court  still  more  strongly  state  the  mere 
ministerial  character  of  the  act  required  to  be  done  in  that  case, 
and  distinguish  it  from  official  acts  of  the  head  of  a  department, 
where  judgment  and  discretion  are  to  be  exercised.  The  Court 
there  say,  "  He  was  simply  required  to  give  the  credit.  This  was 
not  an  official  act  in  any  other  sense  than  being  a  transaction  in  the 
department  where  the  books  and  accounts  were  kept ;  and  was  an 
official  act  in  the  same  sense  that  an  entry  in  the  minutes  of  a  Court, 
pursuant  to  an  order  of  the  Court,  is  an  official  act.  There  is  no 
room  for  the  exercise  of  any  discretion,  official  or  otherwise ;  all  that 
is  shut  out  by  the  direct  or  positive  command  of  the  law,  and  the  act 
required  to  be  done  is,  in  every  just  sense,  a  mere  ministerial  act." 

We  have  referred  to  these  passages  in  the  opinion  given  by  the 
Court  in  the  case  of  Kendall  vs.  The  United  States,  in  order  to  show 
more  clearly  the  distinction  taken  between  a  mere  ministerial  act, 
required  to  be  done  by  the  head  of  an  executive  department,  and  a 
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duty  imposed  upon  him  in  his  official  character  as  the  head  of  such 
department,  in  which  judgment  and  discretion  are  to  be  exercised. 
There  was  in  that  case  a  difference  of  opinion  in  the  Court,  in  rela- 
tion to  the  power  of  the  Circuit  Court  to  issue  the  mandamus.  But 
there  was  no  difference  of  opinion  respecting  the  act  to  be  done. 
The  Court  were  unanimously  of  opinion,  that  in  its  character  the  act 
was  merely  ministerial.  In  the  case  before  us,  it  is  clearly  other-^.^ 
wise ;  and  the  resolution  in  favour  of  Mrs.  Decatur  imposed  a  duty 
on  the  Secretary  of  the  Navy,  which  required  the  exercise  of  judg- 
ment and  discretion :  and  in  such  a  case  the  Circuit  Court  had  no 
right,  by  mandamus,  to  control  his  judgment;  and  guide  him  in  the 
exercise  of  a  discretion  which  the  law  had  confided  to  him. 

We  are  therefore  of  opinion,  that  the  Circuit  Court  were  not  au- 
thorized by  law  to  issue  the  mandamus,  and  committed  no  error  in 
refusing  it.  And  as  we  have  no  jurisdiction  over  the  acts  of  the 
Secretary  in  this  respect,  we  forbear  to  express  any  opinion  upon 
the  construction  of  the  resolution  in  question. 

The  judgment  of  the  Circuit  Court,  refusing  to  award  a  per- 
emptory mandamus,  must  be  affirmed. 

Mr.  Justice  M*Lean. 

The  answer  of  the  Secretary  of  the  Navy  to  the  rule  to  show 
cause  why  a  mandamus  should  not  issue,  is  conclusive ;  and  I  en- 
tirely concur  with  the  decision  of  the  Circuit  Court,  in  refusing  the 
writ.  The  relatrix  having  received  a  pension  under  the  general 
law,  is  not  entitled  to  receive  one  on  the  same  ground,  under  the 
special  law.  My  impression  is,  that  Congress  having  acted  upon 
her  case  and  made  a  special  provision,  she  cannot  claim  under  the 
general  law. 

An  individual  applies  to  Congress  for  compensation  for  services 
rendered  to  the  public,  and  a  special  provision  is  made  for  his  relief. 
And  if  a  law  should  be  passed  at  the  same  session,  making  general 
provision  for  the  payment  of  similar  services,  I  should  think  that  it 
could  not  be  successfully  contended,  that  such  individual  could  claim 
under  the  general  law.  The  merits  of  his  claim  having  been  con- 
sidered and  decided  by  Congress,  he  can  only  claim  undei^  the 
special  provision  made  for  him.  But  in  the  present  case,  the  claimant 
having  received  under  the  general  law  as  large,  if  not  a  larger  be- 
nefaction, than  was  given  under  the  special  law,  her  right  under  the 
latter  is  extinguished. 

I  differ  from  a  majority  of  the  judges,  who  hold,  that  the  con- 
struction of  this  resolution,  giving  to  the  relatrix  a  pension,  is  a 
duty,  in  the  discharge  of  which,  an  executive  discretion  may  be 
exercised.  The  law  is  directory  and  imperative,  and  admits  of  the 
exercise  of  no  discretion,  on  the  part  of  the  Secretary.  The  amount 
of  the  half-pay  pension  given  m  the  resolution,  is  fixed  by  law ; 
and  is,  therefore,  certain.  I  am  authorized  to  say,  that  my  brother 
Story  agrees  with  this  view  of  the  case. 
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Mr.  Justice  Baldwin  delivered  an  opinion  to  the  reporter,  after 
the  adjournment  of  the  Court ;  which  will  be  found  in  the  Appen- 
dix, No.  I. 

Mr.  Justice  Cathok. 

Between  the  Circuit  Court  of  this  District,  and  the  executive  ad- 
ministration of  the  United  States,  there  is  an  open  contest  for 
power.  The  Court  claims  jurisdiction  to  coerce  by  mandamus  in 
all  cases  where  an  oflScer  of  the  government  of  any  grade  refuses 
to  perform  a  ministerial  duty :  and  of  necessity  claims  the  right  to 
determine,  in  every  case,  what  is  such  duty ;  or  whether  it  is  an 
executive  duty;  when  the  power  to  coerce  performance  is  not 
claimed.  Where  the  line  of  demarkation  lies,  the  Court  reserves  to 
itself  the  power  to  determine.  Any  sensible  distinction  applicable 
to  all  cases,  it  is  impossible  to  lay  down,  as  I  think ;  such  are  the 
refinements,  and  mere  verbal  distinctions,  as  to  leave  an  almost  un- 
limited discretion  to  the  Court.  How  easily  the  doctrine  may  be 
pushed  and  widened  to  any  extent,  this  case  furnishes  an  excellent 
illustration.  The  process  of  reasoning  adopted  by  those  who  main- 
tain the  power  to  assume  jurisdiction,  is,  that  where  a  right  exists 
by  law  to  demand  money  of  an  officer,  and  he  refuses  to  pay,  the 
Court  can  enforce  the  right  by  mandamus ;  and  to  ascertain  the  ex- 
istence of  the  right,  it  is  the  duty  of  the  Court  to  construe  the  law : 
and  if  by  such  construction,  the  right  is  found,  and  the  refusal  to 
pay  ascertained  to  have  been  a  mistake ;  then  the  officer  will  be 
coerced  to  pay  out  the  money,  as  a  ministerial  duty. 

In  most  cases,  (as  in  this,)  the  Court  will  be  called  on  to  try  s 
contest  only  fit  for  an  action  of  assumpsit  First,  it  must  ascertaia 
the  existence  of  the  right,  from  complicated  facts,  and  the  construc- 
tion of  doubtful  laws:  this  found,  the  duty  follows;  it  being  a 
duty,  it  is  for  the  Court  to  say  whethei^  it  is  clear ;  if  so,  being  an 
ascertained  duty,  and  clear,  then  coercion,  of  course,  would  follow. 

That  few  cases  of  contested  claims  against  the  government 
would  escape  investigation,  were  these  assumptions  recognised,  is 
free  from  doubt 

The  great  question,  then,  standing  in  advance  of  all  others  in  this 
cause,  and  the  only  one  I  feel  myself  authorized  to  examine  is  the 
broad  one,  whether  the  Circuit  Court  of  the  District  of  Columbia, 
can,  by  a  writ  of  mandamus,  force  one  of  the  secretaries  of  the 
great  departments,  contrary  to  the  opinion  and  commands  of  the 
President  of  the  United  States,  to  pay  money  out  of  the  treasury? 
Mrs.  Decatur  claimed  a  double  pension ;  a  single  one  was  paid  by 
the  Secretary  of  the  Navy;  she  demanded  the  additional  one, 
amounting  to  nearly  twenty  thousand  dollars;  the  Secretary  refused 
to  pay  it ;  she  then  memorialized  the  President,  and  he  concurred 
with,  and  affirmed  the  decision  of  the  Secretary,  that  the  claim 
could  not  be  allowed :  and  from  this  final  decision  of  the  executive 
department  of  the  nation,  Mrs.  Decatur  appealed  in  the  form  of  a 
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petition  for  a  mandamus,  to  the  Circuit  Court  of  the  District  of  Co- 
lumbia, to  reverse  and  annul  the  decision,  made  by  the  Secretary, 
and  sanctioned  by  the  President 

The  Court  assumed  jurisdiction,  compelled  the  United  States, 
through  the  Secretary  of  the  Navy,  to  file  a  long  answer ;  and  in  a 
tedious  lawsuit  to  defend  the  United  States.  That  he  did  so  suc- 
cessfully, is  of  little  consequence ;  the  evil  lies  not  in  the  loss  of 
eighteen  thousand  six  hundred  dollars  to  the  government,  but  in 
the  concession  by  this  Court,  that  the  Circuit  Court  of  the  District 
has  the  power  to  sit  in  judgment  on  the  Secretary's  decision ;  to  re- 
verse the  same  at  its  pleasure,  and  to  order  the  money  to  be  paid  out 
of  the  treasury,  contrary  to  his  will ;  and  to  the  will  of  the  President, 
and  that  of  all  those  intrusted  by  the  Constitution  and  laws  with 
the  safe  keeping  of  the  public  moneys. 

Stripped  of  the  slight  disguise  of  legal  forms,  such  is  the  case 
before  us;  the  conflict  between  the  executive  and  judiciary  de- 
partments could  not  well  be  more  direct,  nor  more  dangerous.  The 
idea  that  they  are  distinct,  and  their  duties  separate,  is  confounded, 
if  the  jurisdiction  of  the  Court  below  is  sustained;  placing  the  ex- 
ecutive power  at  its  mercy,  in  case  of  all  contested  claims.  Few 
can  be  more  contested  than  the  one  before  us ;  if  jurisdiction  can 
be  exercised  in  this  instance,  it  is  difficult  to  see  in  what  others  it 
does  not  exist ;  to  establish  which,  we  will  briefly  recapitulate  the 
leading  facts.  On  the  3d  of  March,  1837,  a  resolution  was  passed 
by  Congress  giving  a  pension  of  the  half-pay  of  the  late  Captain 
Decatur,  to  the  petitioner,  his  widow ;  and  on  the  same  day  a  bill 
passed,  giving  an  equal  pension  to  all  the  widows  of  naval  officers, 
and  seamen,  who  had  died  in  the  service :  with  this  difierence  in 
the  general  law  and  the  resolution,  that  by  the  former,  the  half-pay 
continued  for  life,  and  by  the  resolution  only  for  five  years,  if  the 
petitioner  so  long  lived,  and  continued  a  widow.  She  claims  by 
her  petition,  not  only  the  half-monthly  pay  proper  of  a  post  cap- 
tain of  the  navy,  but  for  daily  rations,  eight,  at  twenty-five  cents 
each,  amounting  to  one-half  of  seven  hundred  and  thirty  dollars 
per  annum;  and  also  interest  on  the  sum  withholden.  These  claims 
for  back  rations  and  interest  are  contrary  to  the  construction  given 
by  the  government  to  the  navy  pension  acts,  for  more  than  forty 
years.  To  cover  a  failure,  should  the  Court  concur  with  the  execu- 
tive departments  in  rejecting  these  claims,  the  petition  has  a  double 
aspect  in  the  form  of  a  bill  in  equity :  first,  praying  for  the  whole 
sum  of  eighteen  thousand  five  hundred  and  ninety-seven  dollars ; 
or  such  part  or  portion  thereof  as  the  Court  may  direct 

It  was  first  called  on  to  decide  whether  the  United  States  owed 
the  petitioner  any  thing ;  secondly,  how  much ;  and,  thirdly,  whether 
there  was  any  money  in  the  treasury  belonging  to  the  navy  fund, 
out  of  which  the  claim  could  then  be  satisfied. 

The  Secretary  answers,  he  had  money  enough  of  the  fund  at  his 
control  when  he  made  the  answer,  if  the  old  construction  was  ad- 
hered to  by  the  Court ;  but  if  he  was  adjudged  to  pay  the  petitioner 
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for  rations,  and  interest,  then  all  other  widows  and  orphans  provided 
for  by  the  various  acts  of  Congress,  and  entitled  to  half-pay  out  of 
the  fund,  would  likewise  be  entitled  to  come  in  for  half  rations  and 
interest ;  in  which  case,  he  would  not  have  money  to  pay  the  claim, 
but  that  the  fund  would  be  greatly  in  arrear.  A  more  compli- 
cated and  difficult  lawsuit  than  is  found  in  this  cause,  rarely  comes 
before  a  Court  of  justice ;  and  to  be  compelled  to  defend  which  the 
Secretary  protests ;  <<  Because  such  jurisdiction  in  this  Court  would, 
if  assumed,  operate  as  such  an  interference  with  the  discharge  of 
the  official  duties  of  the  undersigned,  as  to  make  it  impossible  for 
him  to  perform  them  as  required  and  intended ;  and  would  transfer 
to  the  said  Court  the  discharge  of  the  said  duties,  and  the  whole 
management  and  disposition  of  the  said  fund;  and  subject  all  appli- 
cants for  pensions  to  the  delay,  expense,  and  embarrassments  of 
legal  controversies  as  to  their  rights,  and  to  a  suspension  of  the  pro- 
visions to  which  they  might  be  entitled  under  the  laws,  till  these 
controversies  were  judicially  decided. 

'<  Because  such  a  jurisdiction  in  the  Circuit  Court  would  make  the 
United  States  sueable  in  that  Court ;  and  subject  the  money  of  the 
United  States,  in  the  treasury  of  the  United  States,  to  be  taken 
therefrom  by  the  judgments  of  said  Court. 

<<  Because,  if  the  Circuit  Court  assumes  the  jurisdiction  of  com- 
pelling the  Secretary  of  the  Navy,  or  the  head  of  any  other  depart- 
ment to  revise  and  reverse  the  decisions  that  may  have  been  made 
by  their  predecessors  in  office;  these  officers  will  necessarily  be 
taken  off  from  the  discharge  of  their  immediate  and  most  urgent 
public  duties,  and  made  to  apply  their  time  and  attention,  and  that 
of  the  clerks  in  the  departments,  in  an  endless  review  and  reconsi- 
deration of  antiquated  claims  and  settled  questions ;  to  the  delay 
and  hinderance  of  measures  of  vital  importance  to  the  national 
welfare  and  safety. 

^<  For  these  and  other  reasons  which  he  trusts  will  be  obvious,  on 
further  consideration  to  the  Court,  he  respectfully  objects  to  the 
jurisdiction  assumed  in  this  case ;  and  will  now  proceed,  under  such 
protest,  to  show  cause  why  the  mandamus  prayed  for  should  not  be 
issued." 

He  was,  however,  compelled  to  defend  the  suit,  and  defeated  the 
claim  upon  its  merits ;  the  discussion  of  which  took  up  two  days  in 
this  Court. 

But  the  great  question  was  decided  below,  that  the  Court  have 
jurisdiction  and  power  to  order  money  to  be  paid  out  of  the  Trea- 
sury of  the  United  States,  by  a  writ  in  the  nature  of  an  execution, 
running  in  the  name  of  the  United  States,  commanding  the  govern- 
ment to  obey  its  own  authority.  This  prominent  feature  of  the  writ 
demanded,  it  is  impossible  to  disguise.  That  no  other  Federal  Cir- 
cuit Court  in  the  Union  has  power  to  issue  such  a  writ,  was  recog- 
nised as  settled  in  the  case  of  Stockton  and  Stokes  vs.  The  Post- 
master-general, by  this  Court,  in  1833.  The  power  claimed  is  con- 
fined to  this  ten  miles  square.    And  what  is  the  extent  of  the 
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power  ^  To  overrule  the  decisions  of  the  five  great  departments 
and  of  the  President,  extending  to  the  payment  of  money,  the  deli- 
very of  commissions,  and  innumerable  other  matters  involved  in  the 
complicated  operations  of  this  government,  amounting  each  year  to 
a  hundred  thousand  separate  transactions,  to  say  the  least:  the  va- 
lidity of  all  debateable  and  contested  claims  are  holden  to  be  sub- 
jected to  the  ordeal,  and,  on  their  rejection,  to  the  supervision  of  the 
Circuit  Court  of  this  District.  Beyond  doubt,  this  is  the  breadth  of 
the  assumption  of  jurisdiction  put  forth  by  the  cause  before  us.  The 
entertahiing  such  a  cause  is  calculated  to  alarm  all  men  who 
seriously  think  of  the  consequences.  It  is  an  invitation  to  ail  needy 
expectants,  with  pretensions  of  claim  on  the  government,  to  seek 
this  superior  and  controlling  power,  (the  Circuit  Court  of  this  Dis- 
trict,) and  invoke  its  aid  to  force  their  hands  into  the  treasury,  con- 
trary to  the  better  judgment  of  the  guardians  of  the  public  money. 
Thousands  of  claims  exist,  quite  as  fair  on  their  face,  and  as  simple 
in  their  details,  as  is  this  of  Mrs.  Decatur's,  that  have  been  rejected. 
She  has  been  allowed  to  appeal  to  the  Court,  and  beep  heard ;  and 
80  can  all  others.  The  assumption  of  powers  need  not  be  pushed 
further,  to  let  suitors  enough  into  the  Court  to  consume  the  time  and 
absorb  the  attention  of  the  secretaries ;  a  principal  business  of  theirs 
presently  must  be,  to  sit  at  the  bar  of  the  Court  to  ward  off  its  man- 
date, and  keep  its  officers  from  forcing  the  money  out  of  the  public 
treasury ;  unless  this  Court  arrests  the  attempt :  whether  well  or  ill 
intended,  is  aside  from  the  purpose  ;  the  assumption  and  exercise  of 
the  power,  is  equally  poisonous  in  its  consequences  to  the  country : 
it  takes  from  the  hands  of  those  the  administration  of  public  affairs, 
that  the  laws  and  the  people  of  this  nation  have  intrusted  with 
them ;  it  brings  to  the  bar  of  the  Court,  the  nation  itself;  for  it  can- 
not be  denied,  that  the  United  States  government  is  the  real  defend- 
ant in  this  cause ;  and  that  if  it  was  cast,  it  would  be  forced,  (on 
this  cause  being  remanded  for  execution,)  to  open  the  treasury  ac- 
cording to  the  dictates  of  the  Circuit  Court 

The  origin  of  the  opinion  that  the  public  money  could  be  reached 
through  such  instrumentality  is  of  recent  date ;  its  history  will  be 
found  in  the  case  of  Stockton  and  Stokes  t^.  The  Postmaster-general. 
Money  was  not  there  asked  in  a  direct  form ;  and  the  Court  put  the 
case  upon  the  express  ground  that  the  defendant  '^  was  not  called 
upon  to.furnish  the  means  of  paying  any  balance  that  was  awarded 
against  the  department  by  the  solicitor  of  the  treasury.  He  was 
simply,  (say  the  Court,)  required  to  give  the  credit ;"  and  this  was 
no  more  an  official  act,  than  the  making  of  an  entry  by  a  clerk,  by 
order  of  a  Court  of  justice :  it  was,  in  every  just  sense,  a  mere  mi- 
nisterial act.  12  Peters,  614.  Had  it  not  been  placed  on  this  nar- 
row ground,  the  decision  could  not  have  been  made.  That  it  falls 
short  of  this  case,  is  admitted ;  still,  it  was  then  manifest,  that  the 
attempt  to  push  the  doctrine  of  ministerial  duties  further,  so  as  to 
reach  the  money  in  the  treasury,  would  follow  ;  the  case  has  occur- 
red, and  must  be  met 

2x2  66 


Digitized  by 


Google 


S22  SUPREME  COURT. 

[Decatur  w.  PanUiAg.] 

I  maintain  that  the  executive  power  of  this  nation,  headed  by 
the  President,  and  divided  into  departments  in  its  administration  of 
the  finances  of  the  country,  acts  independently  of  the  Courts  of  jus- 
tice in  paying  the  public  creditors ;  and  that  the  decision  of  the  Se- 
cretary of  the  Navy  in  this  case,  affirmed  by  the  President,  under 
the  advice  of  the  Attorney  General,  was  final  on  the  laws  as  they 
stood ;  and  that  the  petitioner  could  only  appeal  to  Congress. 

And  here  it  may  be  safely  asked  whether  the  Secretary  and  Pre- 
sident, the  latter  elected  by  the  nation  and  responsible  to  the  people 
directly,  and  to  their  representatives  in  Congress,  each  exercising  an 
undoubtedly  legitimate  authority,  were  not  the  safest  and  best  to 
decide  on  the  rights  of  the  nation,  and  of  the  petitioner  seeking  jus- 
tice at  its  hands  ?  Is  the  country  known,  that  submits  the  adminis- 
tration of  its  finances-  to  the  Courts  of  justice,  or  permits  them  to 
control  the  operations  of  the  treasury  ?  What  guarantee  have  the 
people  of  this  country  that  the  Circuit  Court  of  this  District,  will  as 
faithfully  perform  the  functions  they  have  assumed,  when  dealing 
out  the  public  money  to  satisfy  rejected  claims,  as  the  heads  of  the 
departments  ?  The  Court  is  wholly  irresponsible  to  the  people  for 
its  acts ;  is  unknown  to  them ;  the  judges  hold  appointments  of  an 
ordinary  judicial  character;  and  are  accidentally  exercising  jurisdio- 
tion  over  the  territory  where  the  treasury  and  public  officers  are 
located.  Furthermore,  for  nearly  forty  years  this  fearful  claim  to 
power  has  neither  been  exerted,  nor  was  it  supposed  to  exist;  but 
now  that  it  is  assumed,  we  are  struck  with  the  peculiar  impropriety 
of  the  Circuit  Court  of  this  District  becoming  the  front- of  opposition 
to  the  executive  administration. 

Every  government  is  deemed  to  be  just  to  its  citizens ;  its  execu- 
tive officers,  equally  with  the  judges  of  the  Courts,  are  personally 
disinterested ;  and  why  should  not  their  decisions  be  as  satisfactory 
and  final.  They  must  be  final,  in  most  instances,  in  the  nature  of 
things,  and  the  necessities  of  the  government  Money  is  appro- 
priated for  certain  objects ;  none  can  be  drawn  from  the  treasury 
save  according  to  some  law ;  of  the  obligations,  the  departments 
must  judge  in  a  prompt  manner ;  they  cannot  await  years  of  litiga- 
tion to  learn  their  duties,  and  the  responsibilities  of  the  governments 
from  the  Courts ;  the  Secretary  of  the  Navy  could  not  subject  to 
want  and  miseries  the  whole  of  the  widows  and  orphans  on  the  navy 
pension  list,  until  he  was  informed  by  the  Court  of  this  District, 
whether  Mrs.  Decatur  should  be  paid  her  claim  for  rations  and  inte- 
rest ;  he  had  to  proceed,  as  for  forty  years  and  more  his  predeces- 
sors had  done,  and  pay  out  upon  the  old  construction ;  nor  could  the 
government  submit  to  its  alteration,  for  the  arrearages  would  have 
exhausted  the  fund,  possibly  for  the  next  ten  years,  and  left  most  of 
the  widows  and  orphans  dependent  upon  it  for  daily  bread,  in  utter 
destitution.  To  permit  an  interference  of  the  Courts  of  justice 
with  the  accounts  and  affairs  of  the  treasury,  would  soon  sap  its 
very  foundations ;  money  would  not  be  drawn  out  according  to  its 
own  rules,  nor  could  the  Secretary  of  the  Treasury  ever  inform 
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Congress  of  the  amount  needed.  Congress  would,  of  necessity,  be 
compelled  to  consult  the  Court,  not  the  Secretary,  when  making 
appropriations.  This  case  again  furnishes  the  illustration :  if  the 
Courts  were  to  hold  that  Mrs.  Decatur  should  be  paid  the  eighteen 
thousand  five  hundred  and  ninety-seven  dollars,  and  that  the  true  con- 
struction of  the  acts  of  Congress  was,  that  the  widows  and  orphans 
pensioned  on  the  navy  fund  should  receive,  in  addition  to  the  half- 
monthly  pay,  half  rations,  and  interest  on  the  arrearages ;  then  an 
addition  of,  possibly,  a  million  to  the  fund  would  be  required. 

For  these  and  other  reasons,  the  Court  below  had  no  jurisdiction 
of  the  subject  matter;  and,  of  course,  no  authority  to  issue  the  man- 
dajnus  to  bring  the  Secretary  before  it :  and  therefore  I  hold  the 
suit  must  be  dismissed,  and  the  judgment  affirmed. 

'This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was  ar- 
gued by  counsel.  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  Court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed 
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Action  in  the  Diitrict  Court  of  the  United  States  for  the  Southern  Diitrict  of  New  Yoik, 
by  the  United  States  against  the  defendant,  for  a  penalty  under  the  act  of  1838,  **  to  pro- 
vide for  the  better  security  of  the  lives  of  passengers  on  board  of  vessels  propelled  in  whole 
or  in  part  by  steam/'  A  verdict  was  rendered  for  the  United  States,  and  without  a  judg- 
ment on  the  verdict,  the  case  was,  by  consent,  removed  to  the  Circuit  Court  of  the  United 
States.  In  the  Circuit  Court  certain  questions  were  presented  <m  the  argument,  and  a 
statement  was  made  of  those  questions,  and  they  were  certified,  pro  forma,  at  the 
request  of  the  counsel  for  the  parties  to  the  Supreme  Court,  for  their  decision.  No  di^ 
ference  of  opinion  was  actually  expressed  by  the  judges  of  the  Circuit  Court  By  the 
Court :  **  The  judgment  or  other  proceedings  on  the  verdict  ought  to  have  been  entered  in 
the  District  Court;  and  it  was  altogether  irregular  to  transfer  the  proceeding  in  that  con- 
dition to  the  Circuit  Court"    The  case  was  remanded  to  the  Circuit  Court 

In  some  cases,  where  the  point  arising  is  one  of  importance,  the  judges  of  the  Circuit  Couit 
have  sometimes,  by  consent,  certified  the  point  to  the  Supreme  Court,  as  upon  a  divisioQ 
of  opinion;  when  in  truth  they  both  rather  seriously  doubted,  than  dififered  about  it 
They  must  be  cases  sanctioned  fay  the  judgment  of  one  of  the  judges  of  the  Supreme 
Court,  in  his  Circuit 

ON  a  certificate  of  division  from  the  Circuit  Court  for  the  South- 
ern District  of  New  York. 

An  action  of  debt  was  instituted  in  the  District  Court  for  the 
Southern  District  of  New  York,  by  the  United  States  against  the 
defendant,  as  master  of  the  steamboat  New  York,  to  recover  the 
penalty  of  three  hundred  dollars  imposed  by  the  ninth  section  of  the 
act  of  Congress,  of  the  7th  of  July,  1838,  entitled,  <^  An  act  for  the 
better  security  of  the  lives  of  passengers  on  board  vessels  propelled 
in  whole  or  in  part  by  steam." 

The  cause  was  tried  in  the  District  Court,  in  June,  1839. 

On  the  trial  of  the  cause  in  the  District  Court,  exceptions  were 
taken  by  the  counsel  for  the  defendant  to  the  decision  of  the  Court, 
on  questions  of  evidence  which  arose  in  the  trial.  Evidence  was 
offered  by  the  defendant,  which  was  overruled  by  the  Court;  to 
which  decisions,  the  counsel  for  the  defendant  also  excepted. 

The  district  judge  charged  the  jury  in  favour  of  the  plaintifls,  on 
a  case  agreed  upon;  but  for  the  more  full  consideration  of  the  ques- 
tions in  the  cause,  he  recommended,  with  the  consent  of  the  counsel 
on  both  sides,  that  the  jury  should  find  a  verdict  for  the  plaintiflSi, 
subject  to  the  opinion  of  the  Court,  upon  a  case  to  be  made ;  with 
leave  to  eithet  party  to  turn  the  same  into  a  bill  of  exceptions  or 
special  verdict  Upon  which  the  jury  found  such  verdict,  accord- 
ingly. 

No  judgment  was  entered  on  the  verdict;  but  by  consent  of  the 
counsel  in  the  cause,  it  was  transferred  to  the  Circuit  Court,  with- 
out any  other  proceedings  in  the  District  Court. 

The  record  stated,  that  on  the  argument  of  the  cause,  the  Circuit 
Court  were  divided  in  opinion  on  questions  presented  on  the  argu- 
ment of  the  counsel  for  the  plaintifis  and  the  defendant ;  and  at  the 
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request  of  the  counsel  for  the  parties,  they  were  ordered  to  be  certi- 
fied to  the  Supreme  Court  for  their  decision.  This  division  of  opi- 
nion was  in  fact  made  pro  forma^  and  for  the  purpose  of  obtaining 
the  opinion  of  the  Supreme  Court  on  the  points  certified. 

For  the  United  States,  Mr.  Gilpin,  Attorney  General ;  for  Samuel 
B.  Stone,  Mr.  Sullivan,  who  submitted  a  printed  argument. 

The  case  was  not  argued,  it  having  been  remanded  to  the  Circuit 
Court. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  Court 

The  Court  have  examined  the  record  in  this  case,  and  it  is  evident 
that  in  the  form  in  which  iWcomes  before  us,  we  have  no  jurisdiction. 

The  suit  appears  to  have  been  brought  in  the  District  Court,  and 
to  have  been  carried  on  in  that  Court  until  a  verdict  was  rendered. 
It  was  then  by  consent  of  counsel  transferred  to  the  Circuit  Court, 
precisely  in  the  state  in  which  it  then  was ;  and  a  division  of  opi- 
nion,then  entered,  pro  forma,  to  send  the  case  to  this  Court 

All  of  this  appears  on  the  record ;  and  is  exceedingly  irregular. 
The  suit  was  brought  originally  in  the  District  Court,  and  the  ver- 
.dict  rendered  there.  The  judgment  or  other  proceeding  on  that 
verdict,  ought  to  have  been  entered  there  also ;  and  it  was  altoge- 
ther irregular  to  transfer  the  proceedings,  in  that  condition,  to  the 
Circuit  Court. 

We  are  aware  that  in  some  cases,  where  the  point  arising  is  one 
of  importance  and  difficulty,  and  it  is  desirable  for  the  purposes  of 
justice  to  obtain  the  opinion  of  this  Court,  the  judges  of  the  Circuit 
Court  have  sometimes,  by  consent,  certified  the  point  to  this  Court, 
as  upon  a  division  of  opinion ;  when  in  truth  they  both  rather  seri- 
ously doubted  than  differed  about  it.  We  do  not  object  to  a  jirac- 
tice  of  this  description,  when  applied  to  proper  cases,  and  on  proper 
occasions.  But  they  must  be  cases  sanctioned  by  the  judgment  of 
one  of  the  judges  of  this  Court,  in  his  circuit.  A  loose  practice  in 
this  respect,  might  render  this  Court  substantially  a  Court  for  the 
original  decision  of  all  causes  of  importance;  when  the  Constitution 
and  the  laws  intended  to  make  it  altogether  appellate  in  its  charac- 
ter ;  except  in  the  few  cases  of  ouginal  jurisdiction  enumerated  in 
the  Constitution. 

The  case,  as  sent  here,  involves  a  constitutional  question,  which 
is  argued  at  some  length  in  the  printed  brief;  and  this  furnishes  a 
still  stronger  objection  to  the  manner  in  which  the  point  is  brought 
before  us.  It  would  hardly  be  proper  for  this  Court  to  Express 
opinions  upon  constitutional  questions ;  when  it  appears,  clearly,  by 
the  record  that  there  is  no  suit  legitimately  before  it. 

The  case  is  therefore  remanded  to  the  Circuit  Court  for  further 
proceedings,  according  to  law. 

The  case  of  the  United  States  vs.  Charles  A.  Woolsey,  having  been 
sent  here  in  like  manner ;  must  also  be  remanded  for  the  reasons 
above  stated. 
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1^^  m      Thk  United  States,  Plaintiff  in  error,  vs.  John  P.  Gratiot, 
JiSL.^  Robert  Burton,  Charles  S.  Hempstead,  and  Dickerson  B. 

MooREHousE,  Defendants  in  error. 

The  United  States  inttitated  an  action  on  a  bond  gfiven  by  tlie  defendant!,  conditioned  tbat 
certain  of  the  obligora  who  had  taken  from  the  agent  of  the  United  States,  under  the 
authority  of  the  Prandent  of  the  United  States,  a  license  for  smelting  lead  ore,  bearing 
date  September  1st,  1834,  should  fully  eiecute  and  compW  with  the  terms  and  condi- 
tions of  a  license  for  purchasing  and  smelting  lead  ore,  at  the  United  States'  lead 
mines,  on  the  Upper  Mississippi  river,  in  the  state  of  Illinois,  for  the  period  of  one  year. 
The  defendants  demurred  to  the  declaration,  and  the  question  was  presented  to  the  Ciiw 
coit  Court  of  Illinois,  whether  the  President  of  the  United  States  had  power,  under  the 
act  of  Congress  of  dd  of  March,  1807,  lo  make  a  contract  for  purchasing  and  smelting 
lead  ore,  at  the  lead  mines  of  the  Unitied  States,  on  the  Upper  MississappL  This  ques- 
tion was  certified  from  the  Circuit,  to  the  Supreme  Court  of  the  United  States.  Held, 
that  the  President  of  the  United  States  has  power,  under  the  act  of  Congress  of  3d  of 
March,  1807,  to  make  the  contract  on  which  this  suit  was  instituted. 
^  The  power  over  the  public  lands  is  vested  in  Congress  by  the  Constitution,  without  limi- 
tation, and  has  been  considered  the  foundation  on  which  the  territorial  governments  rest. 

The  cases  of  M*Culloch  tw.  The  State  of  Maryland,  4  Wheat  422 ;  and  The  American 
Insurance  Company  va.  Canter,  I  Peters,  542,  cited. 

The  words  <*  dispose  of"  the  public  lands,  used  in  the  Constitution  of  the  United  States, 
cannot,  under  the  decisions  of  the  Supreme  Court,  receive  any  other  construction  than 
that  Congress  has  the  power,  in  its  discretion,  to  authorize  the  leasing  of  the  lead  mines 
on  the  public  lands,  in  the  territories  of  the  llnited  Stetes.  There  can  be  no  apprehen- 
sions of  any  encroachments  upon  steto  righti  by  the  creation  of  a  numerous  tenantry 
within  the  borden  of  the  states,  from  the  adoption  of  such  measures. 

The  authority  given  to  the  President  of  the  United  States  to  lease  the  lead  mines,  is  limited 
to  a  term  not  exceeding  five  years.  This  limitation,  however,  is  not  to  be  construed  as 
a  prohibition  to  renew  the  leases  from  time  to  time,  if  he  thinks  proper  so  to  do.  The 
authority  is  limited  to  a  short  period,  so  as  not  to  interfere  with  the  power  of  CongrMs 
to  make  other  dispositions  of  the  mines,  should  they  think  the  same  necessaiy. 

The  legal  understanding  of  a  lease  for  years,  is  a  contract  for  the  possession  and  profito  of 
land  for  a  determinate  period,  with  the  recompense  of  rent  It  is  not  necessary  that  the 
rent  should  be  in  money.    If  reserved  in  kind,  it  is  rent  in  contemplation  of  law. 

The  law  of  1807,  authorizing  the  leasing  of  the  lead  mines^  was  passed  before  Illinois  was 
oiganized  as  a  state.  She  cannot  now  complain  of  any  disposition  or  regulation  of  the 
lead  mines,  previously  made  by  Congress.  She  surely  cannot  claim  a  right  to  the  public 
lands,  within  her  limits. 

ON  a  certificate  of  division  from  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Illinois. 

On  the  first  day  of  September,  1834,  the  defendants  entered  into 
the  following  bond  to  the  United  States,  having  executed  the  same 
under  their  respective  hands  and  seals : 

"  Know  all  men  by  these  presents,  that  we,  J.  P.  B.  Gratiot,  Ro- 
bert Burton,  D.  B.  Moorehouse  and  Charles  S.  Hempstead,  are 
holden,  and  stand  firmjy  bound  unto  the  United  States  of  America, 
or  their  certain  attorney,  in  the  penal  sum  of  ten  thousand  dollars, 
current  money  of  the  United  States,  well  and  truly  to  be  paid  unto 
their  treasury;  for  which  payment,  well  and  truly  to  be  made,  we,  the 
said  J.  P.  B.  Gratiot,  Robert  Burton^  D.  B.  Moorehouse^  and  Charles 
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S.  Hempstead,  do  hereby,  jointly  and  severally,  bind  ourselves,  our 
heirs,  executors,  and  administrators,  and  each  and  every  of  them, 
jointly,  severally,  and  firmly,  by  these  presents.  Signed  with  our 
hands,  ancTsealed  with  our  seals,  this  first  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-four. 

<<  The  condition  of  the  above  obligation  is  such,  that  whereas  the 
said  J.  P.  B.  Gratiot,  and  Robert  Burton,  have  obtained  from  the 
agent  of  the  United  States  a  license,  bearing  date  the  first  day  of 
September,  1834,  containing  stipulations  therein  more  particularly 
described,  to  smelt  lead  ore.  Now,  if  the  said  J.  P.  B.  Gratiot, 
and  Robert  Burton,  shall  faithfully  and  fully  execute  and  comply 
with  the  terms  and  conditions  set  forth  in  said  license,  then,  and  in 
that  case,  this  obligation  to  be  void  and  of  no  effect,  otherwise  to 
remain  in  full  force  and  virtue.'' 

At  the  same  time,  a  paper  called  a  <^ License  for  Smelting,"  which 
was  executed  by  Thomas  C.  Legate,  major  of  the  United  States 
army,  superintendent  of  the  lead  mines,  J.  P.  B.  Gratiot,  and 
Robert  Burton,  upder  their  hands  and  seals,  was  delivered  to  J.  P. 
B.  Gratiot,  and  Robert  Burton,  by  Major  Legate. 

^  This  indenture,  made  and  entered  into  this  first  day  of  Septem- 
ber, 1834,  between  Major  T.  C.  Legate,  superintending  the  United 
States  lead  mines,  acting  under  the  direction  of  the  Secretary  of 
War,  of  the  first  part,  and  J.  P.  B.  Gratiot,  and  Robert  Burton,  of 
the  second  part,  witnesseth : 

<<  That  the  said  party  of  the  second  part,  is  hereby  permitted,  by 
and  with  the  approbation  of  the  President  of  the  United  States,  to 
purchase  and  smelt  lead  ore  at  the  United  States'  lead  mines,  on  the 
Upper  Mississippi,  for  the  period  of  one  year,  from  and  after  the 
date  hereof,  upon  the  following  conditions,  viz. : 

<<  1.  All  purchases,  or  other  acquisitions  of  ore,  ashes,  zinc,  or 
lead,  to  be  from  persons  authorized  to  work  the  mines,  either  as 
lessees,  smelters,  or  diggers,  and  from  no  others ;  and  no  ore  to  be 
purchased  from  the  leased  premises  of  any  person  without  his  per- 
mission. 

**2.  To  commence  smelting  as  soon  as  one  hundred  thousand 
pounds  of  ore  are  obtained,  and  to  continue  it  so  long  as  any  is  on 
hand ;  to  weigh  a  chaise  of  ore  for  the  log  furnace,  and  the  lead 
produced  from  it,  when  required  to  do  it  by  the  said  first  party,  or 
his  assistant. 

<<  3.  To  keep  a  book  containing  an  accurate  account  of  all  ore, 
ashes,  or  zinc,  purchased  or  otherwise  acquired,  and  of  all  lead 
manufactured :  which  book  shall,  at  all  times,  be  open  to  inspec- 
tion of  the  said  first  party,  or  his  assistant ;  and  to  furnish  a  trans- 
cript or  return  at  the  end  of  every  month,  (agreeably  to  a  form 
furnished  by  the  said  first  party ;)  which  book  and  returns  to  be 
verified  on  oath  if  required. 

«  4.  The  said  second  party  hereby  agrees  to  pay  the  first  party, 
for  the  use  of  the  United  States,  six  pounds  of  every  hundred 
pounds  of  all  the  lead  smelted  by  him,  under  this  indenture,  to  be 
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paid  monthly  in  clear,  pure  lead,  at  the  wareroom  on  Fever  river, 
or  at  such  other  place  near  the  mines  as  the  said  first  party  shall 
direct,  and  free  of  expense  to  the  United  States.  And  the  said 
second  party  is  not  to  sell,  or  remove  trom  the  places  of  smelting, 
in  any  manner  whatever,  any  lead,  until  the  rent  be  paid  as  afore- 
said. This  condition  is  subject  to  the  revocation  of  the  government 
upon  giving  three  months'  previous  notice ;  at  which  time,  it  will 
be  optional  with  the  licentiate  to  accept  or  refuse  the  new  terms. 
Upon  his  refusal  to  accept,  then  this  license  shall  cease  and  de- 
termine. 

*^  5.  The  second  party  is  allowed  to  have  as  much  fuel  as  will 
suffice,  without  waste,  for  the  purpose  of  this  indenture ;  and  to  cul- 
tivate as  much  land  as  will  suffice  to  furnish  his  teams,  &c.,  with 
provender. 

'<6.  It  is  understood  and  agreed  between  the  aforesaid  parties, 
that  the  said  second  party  shall  not  employ,  in  any  manner,  any 
smelter,  lessee,  or  miner,  who  has  forfeited  his  license,  lease,  oi 
permit  to  mine,  nor  any  other  person  who  is  at  the  mines  without 
the  authority  of  the  said  first  party;  and  the  said  second  party 
agrees  not  to  employ  or  harbour  the  labourers  of  workmen  of  an- 
other smelter.  Sixty  days  are  allowed  after  the  expiration  of  this 
license,  to  close  all  business  under  it ;  but  it  is  understood  that  no 
purchase,  or  hauling  of  ore  is  to  take  place  after  the  license  is  ex- 
pired. The  bond  given  for  the  faithful  performance  of  the  contract 
is  to  be  in  full  force  and  virtue  until  a  written  settlement  is  made. 

^^  It  is  distinctly  understood  by  the  said  parties,  that  upon  proof 
being  afforded  to  the  first  party,  that  either  of  the  foregoing  stipula- 
tions have  been  violated  or  not  complied  with,  he  may  declare  this 
indenture  null  and  void,  and  re-enter  and  take  possession  of  all  the 
premises  as  if  no  such  agreement  existed.'' 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Illi- 
nois, the  United  States  instituted  an  action  of  debt  to  December  term, 
1836,  against  the  defendants,  on  this  bond.  The  declaration  sets 
forth  the  bond  and  condition,  and  recites  the  license  or  contract 
therein  mentioned,  and  avers  that  the  lessees  had,  by  virtue  of  the 
lease,  smelted  twenty-four  hundred  thousand  pounds  of  lead,  but 
had  failed  to  execute  the  conditions  stipulated  on  their  part,  by  alto- 
gether refusing  to  pay  to  the  superintendant,  for  the  use  of  the 
United  States,  the  six  pounds  for  every  hundred  pounds  so  smelted. 

The  defendants  demurred  to  the  declaration,  after  oyer  of  the 
bond  and  licence  for  smelting ;  and  on  the  argument  of  the  demur- 
rer, the  following  question  arose,  upon  which  the  judges  of  the  Cir- 
cuit Court  were  divided  in  opinion,  and  directed  it  to  be  certified  to 
this  Court :  <<  Whether  the  President  had  power,  under  the  act  of 
the  dd  of  March,  1S07,  (2  Story's  Laws,  1065.  1068,)  to  make  the 
cojitract  set  forth  in  the  declaration." 

The  case  was  argued  for  the  United  States,  by  Mr.  Gilpin,  Attor- 
ney General ;  and  by  Mr.  Benton,  for  the  defendants. 
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Mr.  Gilpin  for  the  United  States. 

These  lead  mines — "  the  United  States  lead  mines  on  the  Upper 
Mississippi" — are  situated  oi^  Fever  river,  partly  within  the  north- 
ern portion  of  the  state  of  Illinois,  and  partly  in  the  territory  of  Wis- 
consin. They  are  of  course  within  "  the  territory  northwest  of  the 
river  Ohio,"  ceded  by  Virginia  to  the  United  States,  by  the  deed  of 
cession,  dated  1st  March,  1784,  (1  Story's  Laws  of  the  U.  S.  472 ;) 
which  deed  ceded  '^  the  soil  as  well  as  the  jurisdiction."  In  conse- 
quence of  that  cession,  the  old  Congress  passed  their  ordinance  of 
20th  May,  1785,  (1  Story's  Laws  of  the  U.  S.  563,)  for  the  survey 
and  sale  of  the  ceded  lands.  That  ordinance,  after  directing  the  land 
to  be  surveyed  into  lots  of  one  mile  square,  and  all  "springs,  mines," 
&c.  to  be  noted,  authorized  their  exposure  to  public  sale ;  but  it 
directed  that  from  such  sale  there  "should  be  reserved,  for  the  United 
States,  four  lots  in  each  township ;"  and  also,  "  one-third  part  of  all 
gold,  silver,  copper,  or  lead  mines,  to  be  sold  or  disposed  of  as  Con- 
gress should  afterwards  direct."  The  ordinance  of  9th  July,  1788, 
which  repealed  some  portions  of  that  of  1785,  left  these  provisions 
in  full  force,  up  to  the  formation  of  the  Constitution. 

The  third  section  of  the  fourth  article  of  the  Constitution  provides, 
that  "Congress  shall  have  power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  be- 
longing to  the  United  States."  This  clause  was  legislated  upon  by 
the  act  of  18th  May,  1796,  (1  Story's  Laws,  422,  423,)  which  pro- 
vided for  the  survey  and  sale  of  a  large  portion  of  the  northwestern 
territory.  In  the  second  section  of  that  act,  the  surveyors  were 
directed  to  note  "  all  mines,  salt-licks,  salt-springs,  and  mill-seats ;" 
and  by  the  third  section,  every  salt-spring,  and  a  mile  square  around 
it,  and  certain  central  sections  of  every  township  were  excluded 
from  sale,  and  "reserved  for  the  future  disposal  of  the  United 
States."  On  the  10th  May,  1800,  (1  Story's  Laws,  789,)  an  act 
supplementary  to  this  was  passed,  which  expressly  provided  "  that 
the  lands  of  the  United  States,  reserved  for  future  disposition,  might 
be  let  on  lesises  by  the  surveyor-general,  for  terms  not  exceeding 
seven  years."  When  Ohio  was  formed  into  the  first  state  in  the 
northwestern  territory.  Congress  stipulated,  by  the  acts  of  30th  April, 
1802,  and  3d  March,  1803,  (2  Story's  Laws,  870.  890,)  that  the  re- 
served sections,  and  certain  other  sections  of  land  then  unsold,  should 
oe  granted  to  the  inhabitants  for  the  use  of  schools,  and  that  the 
legislature  should  hold  them  in  trust  for  that  exclusive  purpose;  that 
rhe  reserved  salt-springs  should  be  granted  "  for  the  use  of  the  peo- 
ple of  the  state,"  under  such  regulations  as  the  legislature  should 
Jirect :  and  that  the  same  should  never  be  sold,  nor  leased  for  a 
longer  period  than  ten  years."  In  the  following  year,  an  act  was 
passed  providing  for  "the  disposal  of  the  public  lands  in  the  Indiana 
territory,"  embracing  therein  the  whole  public  domain  from  the 
boundary  of  the  state  of  Ohio  to  the  Mississippi,  and  reserving 
therein  (2  Story's  Laws,  929)  a  section  in  each  township  for 
"schools,  and  "  the  several  salt-springs  in  the  said  territory,  together 
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with  as  many  contiguous  sections  to  each  as  might  be  deemed 
necessary  by  the  President,  for  the  future  disposal  of  the  United 
States."  In  1807  an  act  was  passed,  (S  Story's  Laws,  1065,)  to  pre- 
vent settlements  on  the  public  lands  which  <<had  not  been  previ- 
ously sold,  ceded,  or  leased"  by  the  United  States ;  but  a  provision 
was  made  in  favour  of  such  persons  as  had  actually  settled  on  them, 
by  suffering  them  to  remain,  with  the  approbation  of  the  President, 
as  <<  tenants  at  will,"  on  tracts  ^not  exceeding  three  hundred  and 
twenty  acres ;  provided,  however,  that  where  any  such  tract  "  in- 
cluded either  a  lead  mine  or  a  salt-spring,  no  permission  to  work 
the  same  should  be  granted  without  the  approbation  of  the  Presi- 
dent, who  was  authorized  to  cause  such  mines  or  springs  to  be 
leased  for  a  term  not  exceeding  three  years."  Finally,  on  the  dd 
March,  1807,  it  was  expressly  provided,  {2  Story's  Laws,  1069,) 
that  all  the  lead  mines  in  the  Indiana  territory,  with  as  many  sec- 
tions contiguous  to  each  as  were  deemed  necessary,  should  be  re- 
served for  future  disposal ;  and  the  President  has  ^*  authorized  to 
lease  any  lead  mine  which  had  then  or  might  thereafter  be  disco- 
vered in  that  territory,  for  a  term  not  exceeding  five  years."  This 
provision  remained  in  full  force,  and  unrepealed,  up  to  the  time 
when  the  present  suit  was  instituted.  It  will  thus  be  seen,  that, 
from  the  cession  of  the  northwestern  territory,  without  interruption, 
down  to  1807,  Congress  practised  and  sanctioned  the  plan  of  reserv- 
ing from  sale  certain  portions  of  the  public  domain ;  that  they  held 
them  during  an  indefinite  period  for  future  disposition ;  and  that  this 
disposition  consisted,  either  in  selling  them  when  no  further  reason 
for  reserving  them  existed,  or  in  ceding  them  to  the  states  on  certain 
conditions ;  or  in  leasing  them  under  the  control  of  the  executive  for 
short  periods.  This  plan  has  been  recognised  by  repeated  subse- 
quent enactments,  at  least  as  late  as  the  year  1832.  2  Story's  Laws, 
1076.  1243.  1501.  3  Story's  Laws,  1764.  1930.  4  Story's  Laws, 
2136.  2140.  2259.  2264. 

The  United  States'  lead  mines  on  the  Upper  Mississippi,  being 
within  the  Indiana  territory,  were  early  reserved  from  sale;  and,  in 
pursuance  of  the  act  of  3d  March,  1807,  leased  for  limited  terms, 
under  the  direction  of  the  President.  At  first  the  leases  included 
particular  mines,  or  lots  of  ground ;  but  subsequently,  the  practice 
was  introduced  of  leasing  to  some  individuals  the  right  to  dig  the 
ore  on  the  reserved  land,  and  to  others  the  right  to  smelt  it.  Under 
this  practice  the  contract  set  forth  in  the  declaration  was  made.  It 
consisted  of  two  instruments :  the  one  was,  an  agreement  made  be- 
tween the  superintendent  of  the  lead  mines,  ^<  acting  under  the  direc- 
tion of  the  Secretary  of  War,"  and  "  by  and  with  the  approbation 
of  the  President,"  and  two  of  the  defendants ;  by  which  they  were 
<<  permitted  to  purchase  and  smelt  lead  ore  at  the  mines,  for  the 
period  of  one  year,"  paying  therefor  to  the  United  States  <*six 
pounds  of  every  hundred  pounds  of  all  the  lead  so  smelted,  at  the 
wareroom  on  Fever  river;"  and  also  to  have  the  necessary  fuel, 
and  to  cultivate  as  much  land  as  sufficed  for  the  provender  of  their 
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teams;  the  agreement  was  to  be  void,  and  the  United  States  to  have 
the  right  of  immediate  re-entry  and  possession,  on  non-compliance 
with  these  terms.  The  other  instrument  was  an  accompanying 
bond  referred  to  in  the  agreement,  with  security  conditioned  for  the 
fulfilment  of  these  terms. 

On  the  trial, thequestion arose  <<  whether  the  President  had  power, 
under  the  act  of  3d  March,  1807,  to  make  this  contract."  That  the 
lands  in  question  were  *^  lead  mines  in  the  Indiana  territory,"  is  not 
denied.  That  they  were  reserved  from  sale  is  also  admitted.  That 
the  contract  was  the  act  of  the  President,  since  it  was  made  by  a 
duly  authorized  agent,  acting  within  the  scope  of  his  authority,  is 
not  disputed.  Wilcpx  vs.  Jackson,  13  Peters,  513.  The  only  point 
therefore  in  controversy  is,  whether  or  not  this  contract  is  such  an 
agreement  as  Congress  meant,  when  they  authorized  the  President 
^<  to  lease  any  lead  mine  for  a  term  not  exceeding  five  years."  A 
'  lease  is  a  grant  of  the  possession  and  usufruct  of  real  estate,  for  a 
'  limited  term,  in  consideration  of  a  certain  rent  This  contract  is  in 
all  respects  such  a  grant ;  the  lessee  has  the  use  of  the  land  for  cul- 
tivation and  fuel,  as  far  as  it  is  needed ;  he  has  the  use  of  the  ore 
for  the  purpose  of  smelting ;  he  is  bound  to  pay  a  certain  rent ;  and 
the  grantors  have  a  right  of  re-entry  on  certain  contingencies.  These 
are  the  incidents  of  a  lease.  Nor  is  it  less  a  lease  because  a  right  to 
dig  ore  on  the  same  premises  may  be  granted  to  another.  There  is 
nothing  in  such  a  division  of  the  profits  of  the  leased  land,  which 
impairs  or  changes  the  nature  of  the  contract.  The  duration  of  the 
term  is  in  accordance  with  the  act  of  Congress,  for  it  is  only  for  a 
single  year.  The  contract,  therefore,  is  such  a  lease  as  the  Presi- 
dent had  authority  to  make. 

It  has  been  contended,  that  the  Constitution  confers  no  power  to 
make  such  a  contract,  under  the  authority  given  to  Congress  to  dis- 
pose of,  and  make  rules  and  regulations  respecting,  the  public  terri- 
tory; that  the  power  of  sale,  and  of  such  previous  measures  as  are 
necessary  for  that  purpose,  and  for  ascertaining  the  value  of  the 
lands,  is  all  the  Constitution  confers ;  and  that  to  grant  leases  might 
have  the  Q^ect  of  establishing  a  permanent  tenantry  within  the 
states. 

To  this  it  may  be  answered,  in  the  first  place,  that  these  consi- 
derations do  not  present  themselves  in  the  question  now  before  this 
Court;  they  may  be  proper  for  the  examination  of  the  Circuit  Court, 
on  the  further  trial  of  the  cause ;  but  the  only  point  here  submitted 
is,  whether  or  not  ihe  contract  in  question  is  a  lease.  Nor  can  the 
objections  be  sustained  in  themselves.  If  they  have  force,  they 
apply  against  all  reservations^  much  more,  indeed,  against  such  as 
are  made  for  fortifications  or  public  works ;  than  these  of  the  lead 
mines,  since  they  are  permanent ;  while  these  are,  by  their  terms, 
merely  reserved  "  for  future  disposal."  Now  it  has  been  seen  that 
the  right  of  reservation  has  been  exercised  and  acknowledged,  with- 
out intermission,  from  the  cession  of  the  domain  to  the  present  time; 
before  the  Constitution  was  formed,  as  well  as  since.    Even  for  the 


Digitized  by 


Google 


532  SUPREME  COURT. 

[The  United  Btates  w.  Ontiot  et  ■!.] 

admitted  purpose  of  examination — ^for  the  prevention  of  a  useless 
sacrifice  of  the  lead  mines — ^this  course  may  be  expedient.  Nor  can 
it  be  doubted  that  such  a  power  is  within  the  language  of  the  Con- 
stitution. That  language  is  unusually  broad :  ^^  to  dispose  of,  and 
(o  make  all  needful  rules  and  regulations'^  respecting  the  public  do- 
main. Surely  a  power  of  lease,  for  a  limited  time,  is  embraced  in 
language  as  broad  as  this.  It  has  been  held  by  this  Court  to  give 
the  widest  scope  to  the  action  of  Congress.  M'CuUoch  vs.  The  State 
of  Maryland,  4  Wheat.  422.  American  Ins.  Co.  vs.  Canter,  1  Peters, 
542.  Under  it,  territorial  governments  of  vast  expense  and  compli- 
cated political  powers  have  been  formed ;  the  whole  management 
of  the  public  domain  rests  upon  these  few  words ;  lands  have  been 
ceded  for  special  purposes ;  limitations  have  been  fixed  on  the  sove- 
reign powers  of  the  states ;  school  lands  are  set  aside ;  timber  and 
salt-springs  are  kept  for  public  use;  and  the  spots  on  which  many 
of  our  fortifications  and  public  buildings  are  placed,  are  permanently 
secured.  All  this  has  been  done,  in  repeated  instances,  for  nearly 
sixty  years.  To  confine  the  language  of  the  Constitution,  therefore, 
to  a  mere  delegation  to  Congress  of  a  power  to  sell  the  territory,  or 
to  examine  and  prepare  it  for  sale,  is  evidently  an  unwarranted 
restriction  upon  it.  If  a  wider  authority  be  conferred,  none  would 
seem  more  legitimate  than  this  limited  and  restricted  power  of  leas- 
ing, for  short  periods,  the  mines  that  might  from  time  to  time  be  dis- 
covered. The  inference,  that  it  would  lead  to  the  establishment  of 
a  numerous  tenantry  within  the  states,  is  less  an  argument  on  the 
language  of  the  Constitution  than  a  supposition  that  Congress  might 
wantonly  abuse  a  delegated  trust:  it  might  be  used  with  equal  force 
against  all  the  clauses  of  the  Constitution,  whidi  give  power  to  that 
body. 

If,  therefore,  it  be  clear  that  the  contract  in  question  is  a  lease 
within  the  legal  acceptation  of  the  term,  and  the  intention  of  the 
particular  act ;  it  is  submitted,  that  there  is  nothing  in  the  Constitu- 
tion, or  in  the  previous  or  subsequent  legislation  of  Congress  respect- 
ing the  public  domain,  which  mlade  the  execution  of  it  improper  or 
invalid. 

Mr.  Benton,  for  the  defendants. 

The  position  has  been  assumed  by  the  Attorney  General,  that  the 
United  States  may  enter  into  the  broad  business  of  leasing  the  pub- 
lic lands;  and,  by  consequence,  that  the  President  may  have  as 
many  tenants  on  the  public  lands  of  the  United  States,  as  he  shall 
desire ;  that  he  may  lease  in  perpetuity,  and  have  those  tenants  to 
the  extent  of  time.  Such  a  power  is  solemnly  protested  against. 
No  authority  in  the  cession  of  the  public  lands  to  the  United  States 
is  given,  but  to  dispose  of  them,  and  to  make  rules  and  regulations 
respecting  the  preparation  of  them  for  sale ;  for  their  preservation, 
and  their  sale. 

As  to  the  power  to  lease,  which  is  claimed  for  the  United  States, 
what  would  the  states  have  said,  when  the  cession  of  these  lands 
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was  made  and  accepted,  if  it  had  been  declared  that  the  President 
could  lease  the  lands ;  and  that  sixty  years  afterwards  this  Court 
would  be  engaged  in  enforcing  a  lease  given  by  the  United  States 
of  part  of  the  lands  then  to  be  ceded  ?  Would  the  lands  have  been 
granted,  if  Congress  were  to  have  the  power  to  establish  a  tenantry 
to  the  United  States  upon  them  ?  The  state  rights  principles  would 
have  resisted  this ;  no  lands  would  have  been  ceded. 

The  clause  in  the  Constitution  of  the  United  States,  relative  to 
the  public  lands,  will  govern  this  question ;  and  the  deeds  of  cession 
go  with  the  provisions  of  the  Constitution.  The  lands  are  <<  to  be 
disposed  of  by  Congress ;  not  <^  held  by  the  United  States.'' 

No  question  can  be  raised  on  the  construction  of  the  provision  of 
the  Constitution  relative  to  the  public  lands.  The  Constitution 
gives  the  power  of  disposal ;  and  disposal  is  not  letting  or  leasing. 
The  power  to  make  rules  and  regulations,  applies  to  the  power  to 
dispose  of  the  lands.  The  rules  are  to  carry  the  disposal  into  effect ; 
to  protect  them ;  to  explore  them ;  to  survey  them.  Congress  have 
always  treated  the  public  lands  on  these  principles. 

Formerly  the  lead  mines  in  the  now  state  of  Missouri  were  leased. 
This  was  while  a  territorial  government  existed  there :  when  Mis- 
souri became  a  state,  opposition  was  made  to  the  system,  and  to  the 
practice  under  it.  They  were  successfully  resisted,  and  the  whole 
system  was  driven  out  of  the  state  of  Missouri.  In  that  state  there 
is  no  longer  a  body  of  tenantry,  holding  under  leases  from  the 
United  States. 

The  practice  of  leasing  the  lead  mines  then  went  into  the  territory 
of  the  United  States  above  Missouri :  into  the  territory  of  Illinois. 
It'  was  resisted  there,  but  ineffectually ;  this  resistance  cannot  be 
sustained  in  a  territory  with  equal  force  as  it  can  be  in  a  state.  Illi- 
nois has  become  a  state ;  and  she  will  no  longer  allow  this  use  of  the 
public  lands  within  her  boundaries. 

1.  Congress  has  no  power  to  give  or  authorize  leases  of  the  pub- 
lic lands,  and  to  obtain  profits  from  the  working  of  the  mines  upon 
them. 

2.  Congress  cannot  delegate  this  power. 

3.  Congress  has  made  no  rule  or  regulation  by  which  the  contract 
on  which  this  action  is  brought  can  be  maintained. 

In  arguing  these  points  it  is  insisted : 

1.  That  the  first  act  of  March  3d,  1807,  chap.  101,  giving  the 
President  authority  to  lease  lead  mines,  applies  only  to  lands  ceded 
to  the  United  States  by  the  Louisiana  treaty,  and  to  persons  who 
had  settled  on  such  lands  previous  to  the  passage  of  the  act ;  and 
was  merely  intended  to  induce  such  persons  to  acknowledge  the 
title  of  the  United  States,  and  to  become  its  tenants ;  and  to  give 
quiet  possession,  at  the  end  of  the  lease,  to  the  United  States. 

2.  That  the  second  act  of  March  3d,  1807,  chap.  104,  giving  the 
President  authority  to  reserve,  for  the  future  disposition  of  Congress, 
the  lead  mines  of  Indiana,  and  as  many  contiguous  sections  of  land 
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as  he  should  think  proper,  and  to  lease  the  same  for  a  limited  period, 
was  clearly  intended  to  cause  the  mines  to  be  explored,  and  their 
value  ascertained,  that  Congress  might  afterward  dispose  of  them 
with  a  knowledge  of  their  value ;  and  that  the  act  contains  no 
authority  for  any  such  license  for  smelting  lead,  with  or  without 
its  various  curious  conditions,  which  forms  the  foundation  for  the 
contract  disclosed  in  the  record. 

This  act  is  limited  to  five  years.  It  is  not  to  be  tolerated  that 
this  limitation  is  to  be  defeated  by  the  renewal  of  the  leases.  The 
leases  are  to  be  given  for  mines  which  may  be  discovered.  This  is 
discovery  by  the  surveyors  of  the  United  States.  No  mines  are  to 
be  leased,  but  those  which  may  thus  become  known.  Private  per- 
sons cannot  seek  for  them,  and  then  take  leases  of  them. 

The  law  provides  that  the  <<  reserved  lead  mines''  may  be  leased. 
But  no  lead  mines  have  been  reserved  in  the  state  of  Illinois ;  and 
in  the  declaration  there  is  an  averment  that  there  has  been  such  a 
reservation.  The  case  before  the  Court  is  not,  therefore,  within  the 
provisions  of  the  act  of  Congress;  if  the  construction  of  the  Consti- 
tution and  the  law  shall,  in  the  opinion  of  the  Court,  be  such  as 
would  authorize  leasing  the  lands  of  the  United  States.  Those  who 
execute  a  law,  are  to  show  that  they  are  within  its  terms.  Agents 
are  to  act  within  the  granted  authority.  The  agents  of  the  govern- 
ment of  the  United  States  must  show  that  the  act  of  Congress  has 
been  followed. 

To  show  that  the  agent  of  the  United  States  has  not  followed  his 
authority,  will  be  to  show  he  has  not  limited  his  authority.  He 
styles  himself  <<  Agent  of  the  United  States'  lead  mines."  This  is  the 
assertion  of  an  agency  over  all  the  world !  Where  is  the  law 
authorizing  the  appointment  of  a  superintendent  of  the  lead  mines? 
There  is  no  law,  nor  is  there  an  averment  in  the  pleadings  of  such 
an  authority. 

The  action  of  the  agent  is  set  forth  in  the  record ;  not  that  he  has 
granted  a  lease,  but  that  he  has  granted  a  license.  A  license  is  not 
authorized.  The  license  does  not  locate  the  person  to  whom  it  is 
given  in  any  particular  place.  It  gives  him  a  right  to  go  where  he 
pleases.  This  is  contrary  to  the  usual  forms  of  the  law,  and  it  in- 
terferes with  the  provisibns  of  the  land  laws.  The  license  is  not  to 
work  mines;  but  "to .purchase  ore,"  "and  lead,"  "and  timber." 
All  this  is  unauthorized  by  the  acts  of  Congress. 

It  is  a  clear  case  on  the  policy  of  the  law,  and  it  is  clear  on  the 
terms  of  the  statutes,  that  the  authority  to  lease  is  not  given,  and 
its  exercise  is  invalid.    5  American  State  Papers,  560. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Illinois.  It  is  an  action  of  debt  founded  on  a  bond 
given  by  the  defendants  to  the  United  States,  in  the  penalty  of  ten 
thousand  dollars,  bearing  date  the  1st  of  September,  1834,  with  a 
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condition  thereunder  written,  for  the  performance  of  certain  cove- 
nants or  stipulations  contained  in  an  indenture  referred  to,  and  bear- 
ing even  date  with  the  bond,  and  called  a  license  for  smelting  lead. 
The  declaration  sets  out  the  condition  of  the  bond,  with  the  parts 
of  the  indenture  referred  to  upon  which  breaches  are  alleged;  and 
then  assigns  the  breaches. 

The  defendants  crave  oyer  of  the  bond,  and  the  instrument  or 
mdenture  referred  to  in  the  condition,  and  they  are  read  to  him  as 
follows: 

^  Enow  all  men  by  these  presents,  that  we,  J.  P.  B.  Gratiot, 
Robert  Burton,  D.  B.  Moorehouse,  and  Charles  S.  Hempstead,  are 
holden  and  stand  firmly  bound  unto  the  United  States  of  America, 
or  their  certain  attorney,  in  the  penal  sum  of  ten  thousand  dollars, 
current  money  of  the  said  United  States,  well  and  truly  to  be  paid 
into  their  treasury ;  for  which  payment,  well  and  truly  to  be  made, 
we,  the  said  J.  P.  B.  Gratiot,  Robert  Burton,  D.  B.  Moorehouse,  and 
Charles  S.  Hempstead,  do  hereby,  jointly  and  severally,  bind  our- 
selves, our  heirs,  executors, 'and  administrators,  and  each  and  every 
of  them,  jointly,  severally,  and  firmly,  by  these  presents.  Signed 
wuh  our  bands,  and  sealed  with  our  seals,  this  first  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
four. 

^^  The  condition  of  the  above  obligation  is  such,  that  whereas  the 
said  J.  P.  B.  Gratiot  and  Robert  Burton  have  obtained  from  the  agent 
of  the  United  States  a  license,  bearing  date  the  first  day  of  Septem- 
ber, 1834,  containing  stipulations  therein  more  particularly  de- 
scribed, to  smelt  lead  ore :  Now,  if  the  said  J.  P.  B.  Gratiot  and 
Robert  Burton  shall  faithfully  and  fully  execute  and  comply  with 
the  terms  and  conditions  set  forth  in  said  license,  then,  and  in  that 
case,  this  obligation  to  be  void  and  of  no  effect,  otherwise  to  remain 
in  full  force  and  virtue. 

"  J.  P.  B.  Gratiot,         [seal.] 
Robert  Burton,  [seal.] 

Chs..  S.  Hempstead,     [seal.] 
J.  B.  Moorehouse,       [seal.] 
^Witnesses  present:  Geo.  Goldthrof, 
Peter  Atdblott, 
Abraham  Blatlen." 

"  License  for  Smelting. 

^  This  indenture  made  and  entered  into  this  first  day  of  Septem- 
ber, 1834,  between  Major  T.  C.  Legate,  superintending  the  United 
States'  lead  mines,  acting  under  the  direction  of  the  Secretary  of  War, 
of  the  first  part,  and  J.  P.  B.  Gratiot  and  Robert  Burton,  of  the  se- 
cond part,  witnesseth : 

<^  That  the  said  party  of  the  second  part  is  hereby  permitted,  by 
and  with  the  approbation  of  the  President  of  the  United  States,  to 
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purchase  and  smelt  lead  ore  at  the  United  States'  lead  mineSi  on  the 
Upper  Mississippi,  for  the  period  of  one  year,  from  and  after  the 
date  hereof,  upon  the  following  condition,  viz.  : 

^1.  All  purchases  or  other  acquisitions  of  ore,  ashes,  zinc,  or  lead, 
to  be  from  persons  authorized  to  work  the  mines,  either  as  lessees, 
smelters,  or  diggers,  and  from  no  others ;  and  no  ore  to  be  purchased 
from  the  leased  premises  of  any  person  without  his  permission. 

^2,  To  commence  smelting  as  soon  as  one  hundred  thousand 

Sounds  of  ore  are  obtained,  and  to  continue  it  so  long  as  any  is  on 
and ;  to  weigh  a  charge  of  ore  for  the  log-furnace,  and  the  lead 
produced  from  it,  when  required  to  do  it  by  the  said  first  party  or 
his  assistant 

<<  3.  To  keep  a  book  containing  an  accurate  account  of  all  ore, 
ashes,  or  zinc,  purchased  or  otherwise  acquired,  and  of  all  lead 
manufactured :  which  book  shall,  at  all  times,  be  open  to  inspection 
of  the  said  first  party  or  his  assistant ;  and  to  furnish  a  transcript  or 
return  at  the  end  of  every  month,  agreeably  to  a  form  furnished  by 
the  said  first  party :  which  book  and  returns  to  be  verified  on  oath 
if  required. 

<<  4.  The  said  second  party  hereby  agrees  to  pay  the  first  party, 
for  the  use  of  the  United  States,  six  pounds  of  every  hundred  pounds 
of  all  the  lead  smelted  by  him,  under  this  indenture,  to  be  paid 
monthly  in  clear,  pure  lead,  at  the  wareroom  on  Fever  river,  or  at 
such  other  place  near  the  mines  as  the  said  first  party  shall  direct, 
and  free  of  expense  to  the  United  States.  And  the  said  second 
party  is  not  to  sell,  or  remove  from  the  place  of  smelting,  in  any 
manner  whatever,  any  lead,  until  the  rent  be  paid  as  aforesaid. 
This  condition  is  subject  to  the  revocation  of  the  government,  upon 
giving  three  months'  previous  notice  ;  at  which  time,  it  will  be 
optional  with  the  licentiate  to  accept  or  refuse  the  new  terms.  Upon 
his  refusal  to  accept,  then  this  license  shall  cease  and  determine. 

*^  5.  The  second  party  is  allowed  to  have  as  much  fuel  as  will 
suffice,  without  waste,  for  the  purpose  of  this  indenture,  and  to  cul- 
tivate as  much  land  as  will  suffice  to  furnish  his  teams,  &c.,  with 
provender. 

'<  6.  It  is  understood  and  agreed,  between  the  aforesaid  parties, 
that  the  said  second  party  shall  not  empk>y,  in  any  manner,  any 
smelter,  lessee,  or  miner,  who  has  forfeited  his  license,  lease,  or  per- 
mit to  mine,  nor  any  other  person  who  is  at  the  mines  without  the 
authority  of  the  said  first  party ;  and  the  said  second  party  agrees 
not  to  employ  or  harbour  the  labourers  or  workmen  of  another 
smelter.  Sixty  days  are  allowed,  after  the  expiration  of  this  license, 
to  close  all  business  under  it ;  but  it  is  understood  that  no  purchase 
or  hauling  of  ore  is  to  take  place  after  the  license  is  expired.  The 
bond  given  for  the  faithful  performance  of  the  contract  is  to  be  in 
full  force  and  virtue  until  a  written  settlement  is  made. 

<<  It  is  distinctly  understood  by  the  said  parties,  that,  upon  proof 
being  afforded  to  the  first  party  that  either  of  the  foregoing  stipula- 
tions have  been  violated  or  not  complied  with,  he  may  declare  this 
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indenture  null  and  void,  and  re-enter  and  take  possession  of  all  the 
premises  as  if  no  such  agreement  existed. 

"  Tho.  C.  Legate,     [seal.] 
Major  U.  S.  Army^  Sup,  L.  Mines. 
J.  P.  B.  Gratiot,     [seal.] 
Robert  Burton,    [seal.] 
<<  Witnesses  present :  Geo.  Golbthorp, 
Peter  Atdelott, 
Abraham  Blatleit.'' 

Which  being  read  and  heard,  the  defendants  interposed  a  general 
demurrer  to  the  declaration;  and  upon  the  argument  of  the  de- 
murrer, the  opinions  of  the  judges  were  opposed  upon  the  follow- 
ing point 

<<  Whether  the  President  of  the  United  States  had  power  under 
the  act  of  Congress  of  the  3d  of  March,  1807,  to  make  the  contract 
set  forth  in  the  declaration ;"  which  point  has  been  duly  certified 
to  this  Court.  The  act  of  Congress  referred  to  is  entitled,  ^*  an  act 
making  provision  for  the  disposal  of  the  public  lands  situate  be- 
tween the  United  States  military  tract,  and  the  Connecticut  reserve, 
and  for  other  purposes." 

This  act  establishes  a  land  office,  and  makes  provisions, for  the 
disposal  of  the  lands  of  the  United  States  referred  to  in  the  title  of 
the  act ;  and  among  other  things,  the  fifth  section  declares  as  fol- 
lows :  ^*  That  the  several  lead  mines  in  the  Indiana  territory,  to- 
gether with  as  many  sections  contiguous  to  each  as  shall  be  deemed 
necessary  by  the  President  of  the  United  States,  shall  be  reserved 
for  the  future  disposal  of  the  United  States.  And  any  grant  which 
may  hereafter  be  made  for  a  tract  of  land  containing  a  lead  mine, 
which  had  been  discovered  previous  to  the  purchase  of  such  tract 
from  the  United  States,  shall  be  considered  fraudulent  and  null ; 
and  the  President  of  the  United  States  shall  be,  and  is  hereby  au- 
thorized to  lease  any  lead  mine,  which  has  been,  or  may  hereafter 
be  discovered  in  the  Indiana  territory  for  a  term  not  exceeding  five 
years."  That  the  mines  now  in  question  lie  within  the  territory 
referred  to  in  the  act  of  Congress,  and  are  the  property  of  the 
United  States  is  not  denied.  And  the  Constitution  of  the  United 
States  (article  four,  section  three)  provides,  ^  That  Congress  shall 
have  power  to  dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property,  belonging  to  the 
United  States."  The  term  territory,  as  here  used,  is  merely  de- 
scriptive of  one  kind  of  property ;  and  is  equivalent  to  the  word 
lands.  And  Congress  has  the  same  power  over  it  as  over  any  other 
property  belonging  to  the  United  States ;  and  this  power  is  vested 
in  Congress  without  limitation ;  and  has  been  considered  the  foun- 
dation upon  which  the  territorial  governments  rest.  In  the  case  of 
M'Culloch  vs.  The  State  of  Maryland,  4  Wheat.  432 ;  the  Chief 
Justice,  in  giving  the  opinion  of  the  Court,  speaking  of  this  article, 
and  the  powers  of  Congress  growing  out  of  it,  applies  it  to  terri- 
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torial  governments;  and  says^  all  admit  their  constitutionality. 
And  again,  in  the  case  of  the  American  Insurance  Company  «s. 
Canter,  (1  Peters,  542 ;)  in  speaking  of  the  cession  of  Florida  under 
the  treaty  with  Spain;  he  says,  that  Florida,  until  she  shall  be- 
come a  state,  continues  to  be  a  territory  of  the  United  States  govern- 
ment, by  that  clause  in  the  Constitution  which  empowers  Congress 
to  make  all  needful  rules  and  regulations  respecting  the  territory  or 
other  property  of  the  United  States.  If  such  are  the  powers  of 
Congress  over  the  lands  belonging  to  the  United  States,  the  words 
<<  dispose  of,''  cannot  receive  the  construction  contended  for  at  the 
bar ;  that  they  vest  in  Congress  the  power  only  to  sell,  and  not  to 
lease  such  lands.  The  disposal  must  be  left  to  the  discretion  of 
Congress.  And  there  can  be  no  apprehensions  of  any  encroach- 
ments upon  state  rights,  by  the  creation  of  a  numerous  tenantry 
within  their  borders ;  as  has  been  so  strenuously  urged  in  the  argu- 
ment. The  law  of  1807,  authorizing  the  leasing  of  the  lead  mines, 
was  passed  before  Illinois  was  organized  as  a  state ;  and  she  cannot 
now  complain  of  any  disposition  or  regulation  of  the  lead  mines  pre- 
viously made  by  Congress.  She  surely  cannot  claim  a  right  to  the 
public  lands  within  her  limits.  It  has  been  the  policy  of  the  govern- 
ment, at  all  times  in  disposing  of  the  public  lands,  to  reserve  the 
mines  for  the  use  of  the  United  States.  And  their  real  value  can- 
not be  ascertained,  without  causing  them  to  be  explored  and 
worked,  under  proper  regulations.  The  authority  given  to  the  Pre- 
sident to  lease,  the  lead  mines,  is  limited  to  a  term  not  exceeding  five 
years ;  this  limitation,  however,  is  not  to  be  construed  as  a  prohi- 
bition to  renew  the  leases  from  time  to  time,  if  he  shall  think  pro- 
per so  to  do.  The  authority  is  limited  to  a  short  period,  so  as  not 
to  interfere  with  the  power  of  Congress  to  make  other  disposition 
of  the  mines,  should  they  think  proper  so  to  do.  Does,  then,  the 
contract  upon  which  the  present  action  is  founded,  fall  within  the 
authority  given  to  the  President  to  lease  the  lead  mines?  Or,  in 
other  words,  is  this  contract  a  lease  within  the  meaning  of  the  law. 
In  construing  this  contract,  the  bond,  and  what  is  called  <<the  license 
for  smelting,''  are  to  be  taken  as  parts  of  the  same  instrument ;  and 
purport  to  have  been  made  by  the  defendants,  with  T.  C.  Legate, 
superintending  the  United  States'  lead  mines,  acting  under  the  direc- 
tion of  the  Secretary  of  War,  who  must  be  presumed  to  be  acting  un 
der  the  authority  of  the  President;  especially  as  the  permission  given 
by  the  contract  in  terms,  is  said  to  be  by  and  with  the  approbation 
of  the  President  of  the  United  States.  This  contract  purports  to  be 
a  license  for  smelting  lead  ore ;  and  it  is  objected  that  this  is  not  a 
lease  within  the  meaning  of  the  act  of  Congress.  But  this  objec- 
tion is  not  well  founded.  It  is  a  contract  for  one  year,  and  of  course, 
within  the  time  limited  by  the  law,  which  gives  to  the  President  au- 
thority to  lease  for  five  years.  Is  it,  then,  a  lease  ?  The  legal  un- 
derstanding of  a  lease  for  years  is,  a  contract  for  the  possession  and 
profits  of  land  for  a  determinate  period,  with  the  recompense  of 
rent.   The  contract  in  question  is  strictly  within  this  definition.   The 
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business  of  smelting  is  a  part  of  the  operation  of  mining,  although 
it  may  be  a  distinct  branch  from  that  of  digging  the  ore ;  but  the 
law  ought  not  to  be  so  construed  as  to  require  the  whole  operation 
to  be  embraced  in  the  same  contract.  They  are  different  opera- 
tions, requiring  different  qualifications,  and  distinct  regulations. 
This  contract  is  for  the  possession  of  land.  The  work  is  to  be  per- 
formed at  the  United  States'  lead  mines,  and  must  of  course  be  per- 
formed within  the  limits  prescribed  by  law  to  be  attached  to  such 
mines.  And  there  is  an  express  permission  to  use  as  much  fuel  as 
is  necessary  to  carry  on  the  smelting  business,  and  to  cultivate  as 
much  land  as  will  suffice  to  furnish  teams,  &c.,  with  provender; 
and  there  is  an  express  reservation  of  the  rent  of  six  pounds  of 
every  hundred  pounds  of  lead  smelted,  with  special  and  particular 
stipulation  for  securing  the  same.  It  is  not  necessary  that  the  rent 
should  be  in  money.  If  received  in  kind,  it  is  rent,  in  contempla- 
tion of  law. 

We  are  accordingly  of  opinion,  that  the  question  certified  in  the 
record,  must  be  answered  in  the  affirmative. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Illi- 
nois, and  on  the  point  and  question  on  which  the  judges  of  the  said 
Circuit  Court  were  opposed  in  opinion,  and  which  was  certified  to 
this  Court  for  its  opinion,  agreeably  to  the  act  of  Congress  in  such 
case  made  and  provided,  and  was  argued  by  counsel.  On  consi- 
deration whereof,  it  is  the  opinion  of  this  Court,  that  <<the  President 
had  power,  under  the  act  of  the  3d  of  March,  1807,  to  make  the 
contract  set  forth  in  the  declaration."  Whereupon,  it  is  ordered 
and  adjudged  by  this  Court,  that  it  be  so  certified  to  the  said  Circuit 
Court  accordingly. 
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Governor  of  the  State  of  Vermont  ;  and  John  Starkwea- 
PEER,  Sheriff  of  the  County  of  Washington,  in  the  said 
State  of  Vermont,  and  their  successors  in  office  ;  Defend- 
ants IN  ERROR. 


14  p      540  ^  ^^  '^'^  ^  Vermont,  George  Holmei  was  confined  under  a  wanrant  issued  bj  Ibe 

10  L-ed  579       Goremor  of  that  state,  dhecdng  the  sheriff  of  the  county  of  Washbgton  to  eoawvj  and 

184  289       ^M^'w  ^uiB  ''to  WUUam  Brown,  the  agentof  Canada,  or  to  aach  pencil  or  peraoos  aa, 

■■■^-^^— *       by  the  laws  of  said  province,  may  be  authorized  to  receive  the  same,  at  some  convenient 

place  on  the  confines  of  this  state  and  the  said  province  of  Lower  Canada ;  to  the  end 

that  he,  the  said  George  Holmes,  may  be  thence  conveyed  to  the  said  district  of  Quebec, 

and  be  there  dealt  with  aa  to  bw  and  justice  appertains." 

The  warrant  stated  that  **  George  Holmes  was  in  the  custody  of  the  sherifl^"  by  reason  of 
a  charge  of  felony  sustained  by  indictment  found  by  the  grand  jurors  of  the  district  of 
Quebec,  in  the  province  of  Lower  Canada;  that  "  Uie  said  George  Holmes,  on  the  3lst 
day  of  Januaiy,  1838,  at  the  parish  of  St  Louis  of  Slamouraska,  in  said  district,  did  felo- 
niously kill  and  murder  one  Louis  Paschal  Achilla  Tache ;  and  wheieas  the  said  George 
Holmes  not  being  a  citizen  of  the  state  of  Vermont,  but  a  citizen  of  the  said  province  of 
Lower  Canada,  and  has  come  into  this  state  from  the  said  province  of  Canada,  and  the 
ofGenoe  whereof  he  stands  charged  as  aforesaid,  having  been  committed  within  the  juris- 
diction of  said  province,  it  is  fit  and  expedient  that  he,  the  siid  George,  be  made  amena- 
ble to  the  lawa  of  said  province,  fixr  the  ofifence  aforeaaid." 

A  writ  of  habeas  corpus  was,  on  the  petition  of  George  Holmes,  issued  by  the  Supreme 
Court  of  Vermont,  and  on  the  return  thereto  by  the  sherifi^  stating  the  warrant  of  the 
Governor  to  be  the  cause  of  his  detention,  he  was  remanded  by  the  Court.  George 
Holmea  prosecuted  a  writ  of  error  to  the  Supreme  Court  of  the  United  Statesi.  The 
writ  of  error  was  dismissed,  the  Court  being  equally  divided. 

IN  error  to  the  Supreme  Court  of  Judicature  of  the  State  of 
Vermont. 

On  the  19th  of  July,  1839,  George  Holmes  presented  a  petition 
to  the  Supreme  Court  of  the  State  of  Vermont,  then  in  session,  set- 
ting forth  that  he  was  in  the  custody  of  John  Starkweather,  sheriff 
of  the  county  of  Washington,  in  the  common  jail  of  Montpelier, 
under  a  warrant  bearing  date  the  16th  of  April,  1839,  issued  by 
Silas  H.  Jennison,  Grovemor  of  Vermont ;  and  that  he  was  unlaw- 
fully imprisoned  and  restrained  of  his  personal  liberty.  He  prayed 
for  a  writ  of  habeas  corpus  to  be  directed  to  the  sheriff.  The  writ 
was  issued,  and  the  sheriff  returned  that  he  had  the  body  of  the 
petitioner  before  the  Court,  and  that  he  held  him  in  custody  under 
the  following  order  from  the  Governor  of  the  state  of  Vermont: 

"  State  of  Vermont. 

*^  To  John  Starkweather,  Esquire,  Sheriff  of  the  County  of  Wash- 
ington, greeting : 
'' Whereas,  George  Holmes,  late  of  Sorel,  in  the  province  of  Lower 
Canada,  is  now  detained  in  the  common  jail  in  said  Washington 
county,  and  imder  your  custody,  by  reason  of  a  certain  charge  of 
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felony,  sustained  by  indictment  found  by  the  grand  jurors  of  the 
district  of  Quebec,  in  said  province,  to  wit :  That  the  said  George 
Holmes,  on  the  31st  day  of  January,  1839,  at  the  parish  of  St.  Louis 
of  Eamouraska,  in  said  district,  did  feloniously  kill  and  murder  one 
Louis  Paschall  Achille  Tache ;  and  whereas,  the  said  George  Holmes, 
not  being  a  citizen  of  the  state  of  Vermont,  or  of  any  of  the  United 
States,  but  a  citizen  of  the  said  province  of  Lower  Canada,  and  has 
come  into  this  state  from  the  said  province  of  Canada,  and  the 
offence,  whereof  he  is  charged  as  aforesaid,  having  been  committed 
within  the  jurisdiction  of  said  province,  it  is  fit  and  expedient  that 
he,  the  said  George,  be  made  amenable  to  the  laws  of  said  province, 
for  the  offence  aforesaid: 

<^  You  are  therefore  required  that,  as  soon  as  may  be  after  the 
27th  day  of  (instant)  April,  the  body  of  the  said  George  Holmes, 
now  in  your  custody,  you  convey  and  deliver  to  William  Brown, 
the  agent  of  Canada,  or  to  such  person  or  persons  as,  by  the  laws  ojf 
the  said  prolrince,  may  be  authorized  to  receive  the  same,  at  some 
convenient  place  on  the  confines  of  this  state  and  the  said  province 
of  Canada ;  to  the  end,  that  he,  the  said  George  Holmes,  may  be 
therein  conveyed  to  the  said  district  of  Quebec,  and  be  there  dealt 
with  as  to  law  and  justice  appertains.* 

'<  Hereof  fail  not,  but  of  your  doings  in  the  premises  make  due 
return.  . 

^  Given  under  my  hand,  at  Shoreham,  this  16th  day  of  April,  1839. 

<<  S.  H.  Jennison, 
^Governor  of  Vermont.** 

On  the  hearing  of  the  habeas  corpus  before  the  Supreme  Court 
of  Vermont,  evidence  was  producea  which  showed  that  George 
Holmes  was  a  native  citizen  of  the  United  States,  having  been  born 
in  the  state  of  New  Hampshire. 

A  correspondence  between  C.  P:  Van  Ness,  Esq.,  the  Go  vemor  of  the 
state  of  Vermont,  in  the  year  1825,  with  the  executive  of  the  United 
States,  was  also  given  in  evidence.  In  March,  1825,  the  Governor 
of  Vermont  forwarded  to  Mr.  Clay,  the  Secretary  of  State  of  the 
United  States,  a  communication  addressed  to  him  by  ^<  the  acting 
Governor  of  Canada,"  stating  that  two  soldiers  of  a  British  regiment, 
who  had  committed  a  robbery  on  two  officers  of  the  regiment,  were 
then  in  confinement  in  jail  in  Burlington,  Vermont,  and  asked  that 
the  offenders  should  be  delivered  up  to  a  person  to  be  authorized  to 
receive  them,  to  be  brought  to  justice  in  the  province  of  Canada 
The  Governor  of  Vermont,  in  the  letter  to  the  Secretary  of  State, 
expresses  his  readiness  to  attend  to  any  directions  the  Secretary  of 
State  of  the  United  States  might  please  to  give  on  the  subject.  The 
reply  of  Mr.  Clay,  which  was  transmitted  by  Governor  Van  Ness  to 
the  acting  Governor  of  Canada,  states :  <<  I  am  instructed  by  the  Pre- 
sident to  express  his  regret  to  your  Excellency,  that  the  request  of 
the  acting  Governor  of  Canada  cannot  be  complied  with  under  any 
authority  now  vested  in  the  executive  government  of  the  United 
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States;  the  stipalation  between  this  and  the  British  gOTernment, foi 
the  mutual  delivery  of  fugitives  from  justice,  being  no  longer  in 
force ;  and  the  renewal  of  it  by  treaty,  being,  at  this  time,  a  subject 
of  negotiation  between  the  two  governments.'' 

A  motion  was  made  for  the  discharge  of  the  prisoner  upon  the 
ground  of  the  insufficiency  of  the  cause  alleged  for  his  detention,  as 
being  at  variance  with  the  provisions  of  the  Constitution  of  the 
United  States ;  and  after  a  hearing  of  the  case,  the  Court  rendered 
judgment  against  the  application,  and  ordered  the  prisoner  to  be 
remanded.    George  Holmes  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Van  Ness,  for  the  plaintiff  in  error 
No  counsel  appeared  on  the  part  of  the  defendants. 

Mr.  Van  Ness,  for  the  plaintiff  in  error. 

The  case  in  the  record  now  before  the  Court  presents  two  genera} 
questions.  First,  has  this  Court  jurisdiction  ?  And,  secondly,  if  it 
has,  is  the  judgment  complained  of  erroneous  ? 

The  question  of  jurisdiction  depends  essentially  upon  the  provi- 
sions of  the  Constitution  of  the  United  States,  defining  the  powers 
of  this  Court,  and  upon  the  25th  section  of  the  judicial  act  of  1789, 
prescribing  the  mode  in  which  the  judgments  of  state  Courts,  in 
certain  cases,  can  be  here  re-examined.  But  before  entering  upon 
this  field,  it  may  be  proper  briefly  to  advert  to-  the  ^irinciples  of  the 
common  law  as  it  regards  the  prosecution  of  writs  o.^  error. 

It  appears  never  to  have  been  judicially  settled  in  England 
whether  this  writ  would  lie  where  a  judgment  had  bten  rendered 
on  the  return  to  a  habeas  corpus ;  though  the  point,  in  one  or  two 
instances,  has  been  incidentally  alluded  to,  while  in  anoiber  it  was 
directly  agitated,  but  without  any  decisive  result. 

In  the  case  of  Wagoner,  called  the  case  of  the  city  of  London, 
reported  in  8  Coke,  253,  there  was  an  objection  made  to  IL^  re- 
turn upon  a  habeas  corpus,  that  it  consisted  too  much  in  recjtaU 
instead  of  being  more  direct  and  certain ;  and  the  Court  answerevi, 
that  it  ^  was  not  a  demurrer  in  law,  but  a  return  on  a  writ  of 
privilege,  upon  which  no  issue  could  be  taken  or  demurrer  joined ; 
neither  upon  the  award  would  any  writ  of  error  lie,  the  return  being 
to  inform  the  Court  of  the  truth  of  the  matter  in  which  such  pre- 
cise certainty  is  not  required  as  in  pleading." 

In  the  case  of  the  King  vs.  The  Dean  and  Chapter  of  Trinity 
Chapel,  in  Dublin,  reported  in  8  Modem,  28,  and  in  1  Strange, 
536,  a  writ  of  error  was  brought  to  the  King's  Bench,  in  Eng- 
land, to  reverse  a  judgment  of  the  King's  Bench  in  Ireland, 
awarding  a  peremptory  mandamus,  and  it  was  decided  that  error 
would  not  lie.  In  the  first-mentioned  report  of  this  case,  the 
Court  is  represented  as  saying :  **  It  is  against  the  nature  of  a 
writ  of  error  to  lie  on  any  judgment  but  in  causes  where  an  issue 
can  be  joined  and  tried,  or  where  judgment  may  be  had  upon  a 
demurrer  and  joinder  in  demurrer,  and  therefore,  it  would  not  lie 
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on  a  jiidgmeot  for  a  procedendo,  nor  on  the  return  of  a  habeas 
corpus.''  By  the  report  of  Strange,  which  is  much  more  fuU,  and 
doubtless,  more  correct,  it  appears  that  on  the  first  argument  of  the 
case,  the  judges  doubted  as  to  whether  the  writ  of  error  could  be 
brought,  some  of  them  leaning  one  way,  and  some  the  other  way. 
But  after  a  second  argument,  they  agreed  that  the  writ  could  not 
be  sustained.  Nothing,  however,  is  said  about  a  writ  of  error  on  a 
habeas  corpus,  except  that  one  of  the  judges  inferred  from  the  form 
in  which  the  judgment  was  entered  in  the  case  of  the  Aylesbury 
men,  (of  which  I  shall  presently  take  notice,)  that  that  case  was  not 
thought  to  be  one  in  which  a  writ  of  error  could  be  brought.  And 
upon  looking  into  the  reasons  assigned  for  the  decision,  it  will  be 
seen,  that  the  principal  one  was  the  omission  of  the  words,  <^ideo 
consideratum  est,"  in  the  entry  of  the  judgment 

Here  let  it  be  observed,  that  in  neither  of  the  two  cases  referred 
to  was  there  a  question,  whether  a  writ  of  error  would  lie  in  the 
case  of  a  habeas  corpus ;  and  therefore,  that  whatever  may  have 
been  said  by  the  Court  in  either  of  them,  upon  this  point,  was 
foreign  to  the  subject  before  them,  and  cannot  be  entitled  to  the 
weight  of  authority.  And  it  should  be  particularly  noticed,  that 
the  principal  reason  upon  which  the  last-mentioned  case  was  finally 
decided,  was  the  omission  of  the  words,  <^ideo  consideratum  est,"  in 
the  entry  of  the  judgment ;  thus  placing  the  question,  whether  the 
decision  of  the  Court  constituted  a  regular  judgment,  upon  the  par- 
ticular words  made  use  of  in  entering  such  decision  on  the  record, 
instead  of  determining  that  point  from  the  nature  and  effect  of  the 
decision  so  given. 

But  there  remains  the  case  of  the  Aylesbury  men,  in  which  the 
question  which  we  are  now  discussing,  directly  arose.  This  case 
occurred  in  the  first  years  of  the  reign  of  Queen  Anne,  and  is 
reported  in  2  Salkeld,  503,  and  in  2  Lord  Raymond,  1105,  and 
also  in  Holt,  526.  There  was  a  commitment  by  order  of  the 
House  of  Commons,  of  certain  persons,  for  an  alleged  contempt, 
in  having  commenced  an  action  against  the  constables  of  Ayles- 
bury, for  refusing  to  take  their  votes  at  an  election  for  members 
of  Parliament.  The  prisoners  were  brought  before  the  Court  of 
King's  Bench,  by  a  writ  of  habeas  corpus,  and  three  of  the  four 
judges  held,  that  the  commitment  was  legal ;  but  Holt,  Chief  Jus- 
dee,  declared  the  contrary. 

A  writ  of  error  to  the  House  of  Lords  upon  this  judgment,  having 
been  applied  for,  the  House  of  Commons  insisted  that  none  ought 
to  be  granted,  while  the  House  of  Lords  took  the  opposite  side.  The 
latter  condemned  the  course  pursued  by  the  Commons,  and  re- 
quested of  the  Queen,  <<  that  no  consideration  whatever  should  pre- 
vail with  her  majesty  to  suffer  an  obstruction  to  the  known  course 
of  justice ;  but  that  she  would  be  pleased  to  give  effectual  orders 
for  the  immediate  issuing  of  the  writ  of  error."  And  in  referring 
to  the  several  objections  made  by  the  Commons,  they  said  :  '<  As  to 
the  second  thing  they  (the  Commons)  have  taken  upon  them  to 
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assert,  that  no  writ  of  error  lies  in  the  case ;  we  affirm  to  yonr  ma- 
jesty,  with  great  assurance,  that  the  House  of  Conunons  hare  no 
right  or  pretence  to  determine  whether  that  be  so  or  not  The  right 
to  judge  when  a  writ  of  error  is  properly  brought,  is  by  law  en- 
trusted to  that  Court  to  which  the  writ  of  error  is  returnable ;  and, 
therefore,  we  shall  not  at  present  say  any  thing  to  your  majesty,  iu 
an  extra-judicial  way,  and  before  the  proper  time,  as  to  the  point, 
whether  a  writ  of  error  brought  upon  a  judgment  for  remanding 
prisoners  upon  a  habeas  corpus  can  be  maintained.'' 

Now,  although  the  House  of  Lords  did  not  in  terms  declare  that 
the  writ,  if  brought,  would  be  sustained  by  them,  yet  it  would  cer* 
tainly  be  unreasonable  to  suppose  that  they  would  have  pressed  the 
subject  in  the  manner  they  did,  had  they  been  of  the  contrary 
opinion.  And  as  this  case  occurred  nearly  one  hundred  years  after 
that  of  the  city  of  LfOndon,  it  follows  most  clearly,  that  what  had 
been  loosely  said  in  the  latter,  had  never  grown  into  authority,  nor 
had  any  effect  towards  settling  the  principle.  The  question,  there- 
fore, remains  an  open  and  unsettled  one  in  England,  to  this  day. 

In  Coke's  Commentaries  on  Littleton,  288  b,  it  is  laid  down,  that 
<^  a  writ  of  error  lieth  when  a  man  is  aggrieved  by  an  error  in  the 
foundation,  proceedings,*judgment,  or  execution."  And  again,  that 
^  without  a  judgment,  or  an  award  in  the  nature  of  a  judgment,  no 
writ  of  error  doth  lie."  Now,  what  is  a  judgment,  but  the  decision 
of  the  Court  upon  the  case  before  it  ?  And  is  not  the  decision  upon 
the  return  to  a  habeas  corpus,  determining  whether  the  imprison- 
ment of  a  person  is  lawful  or  unlawful,  a  judgment  in  the  case;  or, 
at  least,  an  award  in  the  nature  of  a  judgment  ?  There  is  a  case 
regularly  brought  before  the  Court,  and  the  merits  of  the  question 
which  it  was  designed  to  try  are  examined  and  determined.  If 
this  determination  does  not  constitute  a  judgment,  I  am  at  a  loss  to 
understand  what  does.  And,  moreover,  in  order  to  determine  this, 
is  it  reasonable  or  proper  that  we  should  shut  our  eyes  to  the 
nature  and  character  of  the  act  performed  by  the  Court ;  and  look 
merely  at  the  particular  set  of  words,  that  may  happen  to  be  used 
in  recording  such  act  ? 

It  should  here  be  noted,  that  error  lies  in  England  to  reverse  an 
outlawry ;  that  it  lies  upon  a  statute  merchant :  and  also  upon  a 
fine  ;  in  neither  of  which  last  two  cases  at  least,  can  it  be  said  that 
there  is  any  judgment  of  a  Court. 

In  the  state  of  New  York,  this  subject  was  very  fully  and  ably 
discussed  in  the  case  of  Van  Ness  Yates,  reported  in  6  John- 
son, 337;  and  it  was  there  decided  by  the  Court  of  errors,  the 
highest  judicial  tribunal  in  the  state,  that  a  writ  of  error  would  lie 
in  the  case  of  a  habeas  corpus.  It  is  true,  that  there  was  a  re- 
spectable minority  in  the  Court,  dissenting  from  the  decision,  but  it 
can  scarcely  be  denied  that  the  weight  of  the  argument  was  on  the 
side  of  the  majority.  And  I  beg,  particularly,  to  refer  the  Court  to 
the  opinion  delivered  by  that  great  man,  De  Witt  Clinton,  who, 
though  not  a  technical,  nor  even  a  practising  lawyer,  exposed  in  a 
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masterly  and  unanswerable  manner,  the  weakness  and  absurdity 
of  the  grounds  urged  why  a  writ  of  error  should  not  be  consi- 
dered a  legal  and  appropriate  remedy  in  a  case  of  this  kind. 

Upon  the  whole,  therefore,  it  appears  to  me  that  the  jurisdiction 
of  this  Court  in  the  present  case,  so  far  as  it  concerns  the  point  whe- 
ther a  writ  of  error  will  he  in  the  case  of  a  habeas  corpus,  is  sus- 
tainable even  upon  the  principles  of  the  common  law.  But  we  will 
now  turn  to  the  Constitution  and  laws  of  the  United  States ;  upon 
which,  after  all,  as  I  have  already  said,  the  question  essentially  rests. 

The  Constitution  provides,  that  in  all  cases  arising  under  the  same, 
the  laws  of  the  United  States,  and  the  treaties  made  under  their 
authority,  this  Court  shall  have  appellate  jurisdiction,  both  as  to 
law  and  fact ;  with  such  exceptions,  and  under  such  regulations,  as 
Congress  shall  make.  By  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789,  a  final  judgment  or  decree  in  any  suit,  in  the  highest 
Court  of  law  or  equity  in  which  a  decision  could  be  had,  of  a  state, 
may  be  re-examined  and  reversed  or  affirmed  in  this  Court,  upon  a 
writ  of  error,  where  is  drawn  in  question,  among  other  subjects, 
the  validity  of  an  authority  exercised  under  any  state,  on  the 
ground  of  such  authority  being  repugnant  to  the  Constitution  or 
laws  of  the  United  States,  and  the  decision  of  the  state  Court  is  in 
favour  of  the  validity  of  such  authority. 

The  principal  question  which  the  record  in  this  case  presents  is, 
whether  the  authority  exercised  by  the  Governor  of  Vermont,  under 
or  on  behalf  of  the  state,  in  issuing  jhe  order  for  the  arrest  of  the 
plaintiff  in  error,  and  his  transportation  to  a  foreign  country,  was  ia 
violation  of,  or  repugnant  to,  the  Constitution  of  the  United  States. 
And  it  has  been  fully  settled  by  this  Court,  that  it  need  not,  in  terms, 
be  stated,  that  the  Constitution  or  an  act  of  Congress  was  drawn  in 
question,  in  order  to  give  the  Court  jurisdiction  on  error  from  a  state 
Court ;  but  that  it  is  sufficient  if  the  record  shows  that  some  one 
of  the  requisite  questions  was  necessarily  involved  in  the  case.  I 
will  not,  therefore,  spend  furiher  time  to  prove  that  the  subject 
matter  of  this  cause  may  come  here ;  but  will  proceed  with  the  ex- 
amination, as  to  whether  it  has  been  brought  here  in  the  manner 
prescribed  by  the  act  of  Congress. 

The  substance  of  what  is  required  is,  that  there  should  be  a  ques- 
tion of  which,  by  the  Constitution,  this  Court  has  appellate  jurisdic- 
tion ;  the  manner  of  bringing  that  question  here  being  but  matter 
of  form.  And  herein  consists  the  difference  between  the  principles 
which  are  to  govern  the  decision  of  this  case,  and  those  which  are 
applicable  to  writs  of  error  in  England.  There,  the  right  to  bring 
error  appears  to  depend  upon  the  form  of  the  proceedings  which  are 
sought  to  be  re-examined,  without  regard  to  the  merits  of  the  contro- 
versy ;  while  here,  it  depends  upon  the  principles  involved  in  the 
case,  without  regard  to  the  form  of  the  proceedings. 

It  is  but  fair  to  suppose  that  it  was  the  intention  of  Congress,  in 
framing  the  provisions  of  the  judicial  act  of  1789,  which  have  been 
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already  stated,  to  carry  into  execution  the  grant  of  jurisdiction  con- 
tained in  the  Constitution ;  and  in  that  light  the  act  should  be 
liberally  construed.  But  so  far  as  it  may  be  supposed  that  the 
object  was  to  make  exceptions  to  the  grant,  the  construction  ought 
to  be  a  strict  one.  And  here  let  me  make  the  passing  remark,  that 
although  in  my  judgment  some  erroneous  ideas  have  been  enter- 
tained as  it  respects  the  power  of  Congress  to  make  exceptions,  yet 
that  I  do  not  deem  it  necessary  to  my  present  purpose  to  enter  upon 
that  question. 

I  return  to  the  point ;  the  Constitution,  as  we  have  seen,  em- 
braces in  the  jurisdiction,  all  cases  arising  under -the  same,  or  under 
the  laws  and  treaties  of  the  United  States ;  while  the  act  of  Con- 
gress provides  for  a  writ  of  error  from  the  judgment  of  a  state  Court, 
in  any  suit  in  which  certain  questions,  of  the  nature  of  those  men- 
tioned in  the  Constitution,  and  including  the  one  presented  by  the 
record  before  the  Court,  shall  arise.  Can  there  be  a  reasonable 
doubt  that  the  main  object  of  the  law  was  to  provide  for  bringing 
up  the  questions  specified,  without  reference  to  the  particular  form 
of  the  proceedings  in  which  they  might  occur  ?  Is  it  not  plain  that  the 
terms  <'  any  suit"  were  intended  to  be  used  in  a  sense  co-extensive 
with  ^<all  cases?"  And,  indeed,  I  feel  persuaded  that  I  might 
safely  rest  the  question  upon  the  meaning  of  the  term  ^<  suit,"  by 
itself  considered.  It  is  defined  to  be  <Uhe  lawful  demand  of  one's 
right ;"  and  what  broader  expression  can  be  necessary  to  include 
the  writ  of  habeas  corpus,  which  is  brought  to  recover  one's  per- 
sonal liberty,  the  highest  and  most  valuable  of  all  rights  ? 

But,  finally,  I  view  this  question  to  have  been  settled,  (at  least  in 
efiect,)  by  this  Court.  In  the  case  of  the  Columbian  Insurance  Com- 
pany vs.  Wheelright  and  others,  7  Wheat.  534,  it  was  decided  thai 
error  would  lie  upon  the  award  of  a  peremptory  mandamus.  Error 
was  also  sustained  in  a  similar  case,  in  favour  of  Mr.  Kendall,  the 
Postmaster-general,  \2  Peters,  524.  And  in  the  case  of  Weston 
and  others  vs.  The  City  Council  of  Charleston,  2  Peters,  450,  it  was 
determined  that  this  writ  might  be  brought  upon  a  denial  to  grant  a 
prohibition.  In  the  last  mentioned  case,  the  following  language, 
with  reference  to  the  word  "  suit,"  was  used  by  Chief  Justice  Mar- 
shall, in  delivering  the  opinion  of  the  Court :  <'  The  term  is  certainly 
a  comprehensive  one,  and  is  understood  to  apply  to  any  proceeding 
in  a  Court  of  justice,  by  which  an  individual  pursues  that  remedy 
which  the  law  afibrds  him.  The  modes  of  proceeding  may  be 
various,  but  if  a  right  is  litigated  between  parties  in  a  Court  of  jus- 
tice, the  proceeding  by  which  the  decision  of  the  Court  is  sought  is 
a  suit." 

I  wish  to  bring  back  to  the  notice  of  the  Court,  that  it  has  been 
settled  in  England,  by  the  House  of  Lords,  that  neither  in  the  case 
of  a  mandamus,  or  of  a  prohibition,  can  a  writ  of  error  be  sustained. 
As  to  the  former,  it  was  decided  in  the  case  already  cited,  of  the 
King  vs.  The  Dean  and  Chapter  of  Trinity  Chapel,  which  was 
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carried  up  to  the  House  of  Lords.  And,  with  regard  to  the  latter, 
it  was  settled  in  the  case  of  the  Bishop  of  St.  David's,  1  Salk.  134. 
1  Lord  Ray.  545. 

If,  then,  this  Court  has  exercised  jurisdiction  in  both  of  those 
cases,  contrary  to  the  decisions  of  the  highest  Courts  in  England, 
why  should  not  the  jurisdiction  be  sustained  in  the  one  now  before 
the  Court ;  when  it  has  never  been  determined  in  England  that  a 
writ  of  error  could  not  be  brought  to  reverse  a  judgment  rendered 
on  the  return  to  a  habeas  corpus  ?  Surely,  it  will  not  be  said  that 
property  is  more  worthy  of  the  protection  of  this  Court,  than  the  per- 
sonal liberty  of  the  citizen.  Nor  can  it  be  pretended  that  a  manda- 
mus or  a  prohibition  is  esteemed  a  higher  remedy  than  the  writ  of 
habeas  corpus,  the  privilege  of  which  was  considered  of  so  sacred  a 
character,  and  so  essential  to  the  personal  security  of  the  people, 
that  the  Constitution  has  provided  against  any  supension  of  it,  even 
by  Congress,  except  in  cases  of  rebellion  or  invasion. 

But  I  will  leave  this  part  of  the  case,  in  the  full  persuasion  that, 
even  without  any  other  argument  or  authority,  the  determination  of 
this  Court,  and  the  reasons  upon  which  it  was  founded  in  the  case 
of  Weston  and  others  vs.  The  City  Council  of  Charleston,  is  abso- 
Aitely  decisive  in  favour  of  the  jurisdiction  which  I  have  endea- 
voured to  maintain. 

I  come  now  to  the  main  question  in  the  case,  which  is,  whether 
die  judgment  of  the  state  Court  is  erroneous  or  not. 

lam  not  able  to  present  to  this  Court  the  reasons  upon  which  the 
three  judges  of  the  Court  below,  who  concurred  in  the  decision, 
founded  their  judgment ;  since  they  have  never  appeared  willing  to 
assign  any,  though  repeatedly  called  upon  to  do  so. 

The  first  point  upon  this  part  of  the  case,  for  which  I  contend,  is, 
that  the  surrender  of  persons  charged  with  the  commission  of  crimes 
in  foreign  countries,  is  a  mere  matter  of  comity  between  nations, 
and  not  of  obligation ;  but  that  whether  it  be  the  one  or  the  other, 
the  subject  is  wholly  of  a  national  character,  and  the  power  over  it 
conferred  exclusively  upon  the  government  of  the  Union. 

Of  the  more  early  writers  who  have  treated  upon  the  subject, 
Grotius,  Burlamaqui,  and  Vattel  assert  that  a  positive  obligation 
exists  to  make  the  surrender ;  while  Puffendorf,  Martens,  and  Lord 
Coke  deny  the  existence  of  such  obligation,  and  hold  that  surrenders 
are  only  made  upon  the  ground  of  national  comity,  or  by  virtue  of 
treaty  stipulations.  The  authors  and  legal  characters,  who  have 
more  recently  treated  of  the  matter,  in  this  as  well  as  in  other  coun- 
tries, generally,  if  not  all  of  them,  maintain  the  latter  position. 

There  are  two  adjudged  cases  in  this  country  which  deserve  to  be 
noticed.  The  one  is  a  decision  of  Chancellor  Kent  of  New  York, 
and  is  to  be  found  in  4  Johns.  Ch.  Rep.  106 ;  and  the  other,  of 
Chief  Justice  Tilghman,  of  Pennsylvania,  reported  in  10  Serg.  and 
Rawle's  Rep.  125.  Chancellor  Kent  insists  that,  by  the  laws  of 
nations^  there  is  an  absolute  and  positive  national  obligation  to  sur- 
render fugitives  from  justice,  on  proper  demand  being  made.    He 
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undertakes  to  maintain  that  the  article  in  the  treaty  of  1794,  between 
the  United  States  and  Great  Britain,  providing  for  the  mutual  sur- 
render of  persons  charged  with  murder  and  forgery,  created  no  new 
obligation ;  and  he  even  supposes  it  to  have  operated,  during  its 
existence,  as  a  restriction,  so  tar  as  it  related  to  the  crimes  in  regard 
to  which  surrenders  were  to  be  made.  Chief  Justice  Tilghman 
maintains  precisely  the  opposite  ground ;  and  it  appears  to  me  that  ^ 
no  impartial  man  can  read  his  opinion  without  acknowledging  the 
superiority  of  his  reasoning,  and  becoming  convinced  of  the  correct- 
ness of  his  conclusions. 

There  is  no  English  authority  that  maintains  the  doctrine  of  obli- 
gation. In  two  of  the  cases  cited  by  Chancellor  Kent,  the  persons 
accused  were  sent  to  Ireland  for  trial,  and  in  another  to  Calcutta  f 
but  in  all  three  of  them,  it  was  upon  the  ground  that  this  was  allow 
able  by  the  provisions  of  the  Habeas  Corpus  Act  of  Charles  II.,  since 
the  places  to  which  the  prisoners  were  sent  were  under  the  dominion 
of  the  ^jng  of  England.  What  was  done  with  the  man  who  was 
suspected  of  a  murder  in  Portugal,  is  left  in  doubt;  the  whole  report 
of  the  case  being  as  follows :  <<  On  a  habeas  corpus  it  appeared  that 
the  defendant  was  committed  to  Newgate  on  suspicion  of  murder  in 
Portugal,  which  (by  Mr.  Attorney)  being  a  fact  out  of  the  kuig's 
dominions,  is  not  triable  by  commission  upon  35  of  Henry  8,  c  3, 
s.  1,  but  by  a  constable  and  marshal;  and  the  Court  refused  to  bail 
hinL"  It  certainly  does  not  appear  that  he  was  to  be  sent  out  of 
the  country.  The  remark  of  Judge  Heath,  in  the  case  of  Meer  vs. 
Kay,  4  Taunt.  34,  although  foreign  to  the  question  before  the  Court, 
so  far  from  operating  against  us,  clearly  shows  that  he  did  not  con- 
sider the  surrender  of  criminals  as  a  matter  of  obligation.  He  ex- 
pressly put  it  upon  the  ground  of  the  "  comity  of  nations,'*  that  it 
had  been  held  that  the  crew  of  a  Dutch  ship,  which  had  run  away 
with  the  vessel,  might  be  sent  back. 

But  the  decisions  and  practice  of  our  own  government  ought  to 
be  deemed  to  be  conclusive  upon  this  subject.  Ever  since  the  organi- 
zation of  the  general  government,  it  has  been  held  that  we  were 
under  no  obligation  to  surrender  persons  who  had  sought  an  asylum 
here,  though  charged  with  the  commission  of  crimes  previous  to 
their  change  of  country.  In  the  year  1791,  the  governor  of  South 
Carolina  made  a  request  that  the  President  of  the  United  States 
should  demand  of  the  governor  of  Florida  certain  persons  who  had 
committed  crimes  in  South  Carolina,  and  fled  to  Florida.  Mr.  Jef- 
ferson, the  Secretary  of  State,  in  his  report  to  President  Washington, 
says :  <^  England  has  no  convention  with  any  nation  for  the  surren- 
der of  fugitives  from  justice,  and  their  laws  have  given  no  power  to 
their  executive  to  surrender  fugitives  of  any  description,  they  are  ac- 
cordingly constantly  refused ;  and  hence  England  has  been  the  asy- 
lum of  the  Paolis,  the  La  Mottes,  the  Calonnis;  in  short,  of  the  most 
atrocious  ofienders,  as  well  as  of  the  most  innocent  victims,  who  have 
been  able  to  get  there.  The  laws  of  the  United  States,  like  those  of 
England,  receive  every  fugitive;  and  no  authority  has  been  given  to 
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our  executives  to  deliver  them  up.  If,  then,  the  United  States  could 
not  deliver  up  to  General  Quesnada,  (Governor  of  Florida,)  a  fugitive 
from  the  laws  of  his  country,  wet  cannot  claim  as  a  right  the  deli- 
very of  fugitives  from  us.  And  it  is  worthy  of  consideration,  whe- 
ther the  demand  proposed  to  be  made  in  Governor  Pinkney's  letter, 
should  it  be  complied  with  by  the  other  party,  tnight  not  commit  us 
disagreeably,  and  perhaps  dishonourably;  for  I  do  not  think  that 
we  can  take  for  granted  that  the  legislature  of  the  United  States 
will  establish  a  convention  for  the  mutual  delivery  of  fugitives;  and 
without  a  reasonable  certainty  that  they  will,  I  think  we  ought  not 
to  give  Governor  Quesnada  any  ground  to  expect  that  in  a  similar 
case  we  would  redeliver  fugitives  from  his  government." 

In  the  year  1793,  Mr.  Jefferson  answered  an  application  of  Mr. 
Genet,  the  French  minister,  in  the  following  terms :  ^'  The  laws  of 
this  country  take  no  notice  of  crimes  committed  out  of  their  juris- 
diction. The  most  atrocious  offender  coming  within  their  pale,  is 
received  by  them  as  an  innocent  man,  and  they  have  authorized  no 
one  to  seize  or  deliver  him.  The  evil  of  protecting  malefactors  of 
every  dye  is  sensibly  felt  here,  as  in  other  countries ;  but  until  a 
reformation  of  the  criminal  codes  of  most  nations,  to  deliver  fugi- 
tives from  them,  would  be  to  become  their  accomplices.  The  former 
is  viewed,  therefore,  as  the  lesser  evil.  When  the  consular  con- 
vention with  France  was  under  consideration,  this  subject  was 
attended  to ;  but  we  could  agree  to  go  no  further  than  is  done  in 
the  ninth  article  of  that  instrument,  where  we  agree  mutually  to 
deliver  up  captains,  officers,  marines,  sailors,  and  all  other  persons, 
being  part  of  the  crews  of  vessels.  Unless,  therefore^,  the  persons 
demanded  be  part  of  the  crew  of  some  vessel  of  the  French  nation, 
no  person  in  this  country  is  authorized  to  deliver  them  up ;  but  on 
the  contrary,  they  are  under  the  protection  of  the  laws." 

Mr.  Monroe,  as  Secretary  of  State  under  President  Madison,  in 
his  instructions  to  our  commissioners  at  Ghent,  said:  ^'Offenders, 
even  conspirators,  cannot  be  pursued  by  one  power  into  the  ter- 
ritory of  another,  nor  are  they  delivered  up  by  the  latter,  except 
in  compliance  with  treaties,  or  by  favour."  And,  as  our  govern- 
ment has  in  all  cases  of  applications  from  foreign  powers,  refused 
to  surrender  upon  the  same  ground,  I  would  ask  whether  these  de- 
cisions, and  this  practice,  ought  not  to  be  conclusive  upon  all  the 
authorities  of  our  national  and  state  governments  ?  Are  we  still  to 
search  among  the  general  and  vague  remarks  of  the  old  writers 
upon  the  laws  of  nations,  to  ascertain  what  are  our  obligations  in 
this  respect;  when  they  have  been  so  fully  settled  by  our  own 
government  ?    This,  indeed,  would  be  most  extraordinary. 

But  I  have  said,  that  whether  a  matter  of  obligation,  or  of 
comity,  the  subject  appertains  exclusively  to  the  national  govern- 
ment It  is  now  well  settled  and  understood,  that  there  are  three 
ways  in  which  the  states  have  been  deprived  of  power  by  the  Con- 
stitution. First,  where  there  is  a  grant  of  power  to  the  national 
government,  exclusive  in  its  terms.    Secondly,  whercj  after  a  giant 
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to  that  government,  there  is  a  prohibition  upon  the  states  in  rela** 
tion  to  the  same  object  And,  thirdly,  where  the  exercise  by  the 
states  of  an  authority  conferred  upon  the  national  government 
would  be  repugnant  and  incompatible. 

Before  proceeding  to  inquire  whether  the  power  to  act  upon  the 
subject  of  surrendering  fugitives  from  foreign  countries,  is  included 
in  any  grant  of  the  character  described  under  the  first  of  these 
heads;  or  whether,  in  any  prohibition  referred  to,  under  the  second; 
let  us  see  whether  it  does  not  become  exclusive  in  the  national 
government,  simply  upon  the  principle  stated  under  the  last  head,    i 

From  the  very  nature  and  organization  of  the  general  or  national 
government,  it  is  vested  with  the  sole  jurisdiction  over  all  matters 
of  a  national  character,  and  of  external  concern.  The  states,  by 
the  adoption  of  the  existing  Constitution,  have  become  divested  of 
all  their  national  attributes,  except  such  as  relate  purely  to  their 
internal  concerns.  They  are  not  known  to  foreign  governments  as 
states,  nor  can  they  properly  be  distinguished  by  them  from  the 
mass  of  this  nation.  Every  question,  then,  which  can  arise,  and  to 
which  a  foreign  power  is  a  party,  or  in  relation  to  which  any  cor- 
respondence with  such  power  becomes  necessary,  belongs  to  the 
government  of  the  nation.  In  short,  as  to  all  such  matters,  we  are 
one  and  indivisible ;  precisely  the  same  as  if  we  had  no  separate 
states,  nor  any  authorities  in  the  country  except  those  of  the  Union 

Can  it  be  denied,  that  the  demanding  and  surrendering  of  fugi 
tives,  as  between  different  countries,  is  a  matter  of  national  and  of 
external  concern?  The  demand  is  made  by  the  government  of  one 
country  upon  that  of  another  country,  and  the  surrender  made  in 
compliance  with  such  demand,  is  most  clearly  an  act  performed  at 
the  instance,  and  for  the  benefit  of  a  foreign  power.  And  if  this  is 
a  mere  matter  of  national  comity,  and  not  of  obligation,  as  I  believe 
I  have  satisfactorily  shown,  the  interference  of  the  states  would  be, 
if  possible,  still  more  improper  and  incompatible.  Some  states 
might  practise  upon  one  principle,  and  some  upon*  another ;  which 
might  lead  to  an  entire  want  of  uniformity  in  their  proceedings, 
even  as  to  the  san^e  foreign  power.  The  views  and  plans,  too,  of 
the  national  government  in  relation  to  the  subject,  would  always  be 
subject  to  be  frustrated  and  defeated  by  the  action  of  the  states ;  the 
consequences  of  all  which  could  scarcely  fail  to  be  highly  mischiev- 
ous, if  not  actually  dangerous. 

Some  of  the  writers  who  assert  the  existence  of  the  obligation 
referred  to,  go  so  far  as  to  say,  that  a  refusal  to  surrender  a  fugitive 
may  be  cause  of  war.  But  has  a  state  the  power  in  this  way  to 
involve  the  whole  nation  in  a  foreign  war  ?  Or  let  us  suppose  that 
one  of  our  states  should  demand  a  criminal  from  a  foreign  govern- 
ment, and  the  latter  refuse  a  compliance,  would  the  state  in  that 
case  have  the  right  to  declare  war  ?  On  whose  behalf  would  she 
make  such  declaration  ?  On  her  own,  or  on  that  of  the  national 
government  ?  The  moment  we  admit  that  a  state  can  act  upon  a 
matter  of  this  kind,  we  are  unavoidably  led  into  these  difficulties 
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For  with  the  duty  or  obligation  to  surrender,  is  coupled  the  power 
to  demand,  and  to  this  power  follows  the  right  to  enforce  such  de 
maud.    Who,  then,  can  for  an  instant  yield  his  assent  to  a  proposi 
tion  so  absurd  and  so  dangerous  ? 

From  what  I  have  already  said,  it  appears  to  me  there  can  be  no 
room  for  an  argument,  that  the  states  may  severally  act  upon  thu 
subject  until  the  national  government  shall  have  acted,  or  until  the 
^wo  powers  come  in  competition  with  each  other.  If  this  were  to 
be  the  rule,  then  the  United  States,  by  entering  into  regulations 
with  some  foreign  nations,  would  deprive  the  states  of  their  powers 
with  regard  to  such  nations,  while  they  would  remain  as  to  other 
countries,  and  might  be  exercised  upon  entire  distinct  principles 
from  those  adopted  by  such  regulations.  Some  states,  too,  as 
already  stated,  might  decide  one  way,  and  some  another  way ;  so 
that  we  might  have  between  the  national  and  the  state  governments, 
several  different  and  contradictory  practices  in  relation  to  the  same 
matter.  It  follows,  therefore,  that  this  is  a  power  which,  independ- 
ently of  its  being  purely  of  a  national  and  external  character,  is  not 
susceptible  of  being  divided  up,  among  the  national  and  state 
governments,  or  of  being  concurrently  exercised  between  them. 

But  I  apprehend,  that  the  states  are  prohibited  by  the  Constitu- 
tion from  acting  upon  this  subject.  The  powers  of  war  and  peace, 
and  of  making  treaties,  are  conferred  upon  the  general  government; 
and  at  the  same  time,  expressly  prohibited  to  the  states.  Every 
incident,  therefore,  which  follows  the  grant,  is  equally  included  in 
the  prohibition ;  and  thus  is  the  whole  subject  of  the  foreign  rela- 
tions of  the  country  placed  ^under  the  exclusive  jurisdiction  of  the 
government  of  the  Union.  That  the  matter  now  in  question  is 
necessarily  one  of  foreign  intercourse,  and  may  even  call  into  action 
the  war  power ;  or,  at  any  rate,  that  it  is  peculiarly  proper  for  the 
exercise  of  the  treaty-making  power ;  appears  so  clear,  that  I  will 
add  nothing  upon  that  point  to  what  has  already  been  said. 

If  it  should  be  said,  that  although  the  United  States  have  the 
power  to  regulate  this  subject  by  treaty,  yet  that  until  they  do  so, 
the  states,  by  making  surrenders,  do  not  violate  the  Constitution  of 
the  United  States,  the  answer,  in  my  judgment,  is  easy  and  plain. 
If  the  United  States  can  make  a  treaty  for  the  surrender  of  fugitives, 
generally,  they  can  make  one  for  the  surrender  of  a  particular  per- 
son ;  and  the  power  to  agree  to  make  the  surrender,  implies  the 
power  to  refuse  it  Well,  suppose  they  should  refuse  to  enter  into 
such  a  treaty  in  a  particular  case,  from  a  conviction  that  the  person 
in  question  ought  not  to  be  surrendered,  and  a  state  should  under- 
take to  deliver  up  the  same  person,  upon  the  ground  that  the  general 
government  had  made  no  treaty  touching  the  case  ;  would  not  this 
be  a  violation  of  the  Constitution  ?  And  would  it  not  be  equally 
so,  where  the  arrangement  should  be  refused  by  our  government, 
for  some  special  reason  arising  out  of  our  intercourse  with  the 
foreign  power  applying  for  it?  The  general  government  alone 
understands  the  state  of  our  relations  with  each  foreign  government, 
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and  therefore,  can  alone  know  how  to  act  m  a  case  of  this  kind 
towards  each  one  of  them.  And  it  would  be  extraordinary  that 
there  should  be  no  way  to  prevent  the  states  from  interfering,  and 
disconcerting  the  action  and  intentions  of  the  general  government, 
in  a  matter  so  essentially  connected  with  our  foreign  intercourse, 
except  for  the  United  States  actually  to  make  a  treaty  on  the  sub- 
ject. But  there  are  even  some  opinions  that  a  fugitive  from  justice 
cannot  be  delivered  up  to  a  foreign  government,  in  any  other  way 
than  by  treaty.  Upon  this  principle  it  would  certainly  seem  that 
the  subject,  as  a  direct  and  necessary  consequence,  belonged,  by  the 
Constitution,  exclusively  to  the  treaty-making  power.  For  it  would 
be  a  singular  supposition,  that  the  states  are  prohibited  from  making 
treaties  with  foreign  powers,  and  yet  not  prohibited  from  doing 
those  acts  in  relation  to  such  powers,  which  can  only  be  performed 
through  the  intervention  of  treaties. 

And  what  measure  of  action  by  the  general  government,  accord- 
ing to  the  doctrine  against  which  I  am  contending,  would  bring  the 
Constitution  into  actual  operation  upon  the  states  ?  Would  a  treaty 
of  the  United  States  with  some  foreign  power  for  the  mutual  sur- 
render of  persons  charged  with  murder,  leave  the  states  at  liberty 
to  make  surrenders  to  the  same  power  for  forgery,  or  any  other 
crime  less  than  murder  ?  I  hardly  think  this  will  be  contended  for 
by  any  one ;  and  yet  the  case,  in  my  judgment,  would  stand  upon 
the  same  ground,  as  when  the  United  States  refused  to  make  a 
treaty  to  deliver  up  for  any  offence  whatever.  If  the  mere  nega- 
tive action  of  the  general  government  in  part,  should  preclude  the 
states  to  the  same  extent,  why  should  not,  the  negative  action  in 
whole,  have  the  effect  to  exclude  them  altogether  ?  It  may,  per- 
haps, be  said  that  the  determination  of  the  general  government  to 
surrender  for  one  crime,  was  acting  upon  the  subject,  and  therefore, 
precluded  the  states  from  surrendering  for  any  crime ;  as  well  those 
left  untouched,  as  the  one  provided  for.  But  if  the  general  govern- 
ment, from  motives  of  policy,  and  for  reasons  deemed  sound,  should 
determine  to  make  no  surrenders  at  all  to  some  particular  power, 
why  should  not  this  determination  have  the  same  effect  as  the 
other  ?  Mr.  Jefferson,  in  his  letter  to  Mr.  Genet,  said :  "  When  the 
consular  convention  with  France  was  under  consideration,  this  sub- 
ject was  attended  to;  but  we  could  agree  to  go  no  farther  than  is  done 
in  the  ninth  article  of  that  instrument,  where  we  agree  mutually  to  ' 
deliver  captains,  officers,  marines,  and  sailors.''  Can  it,  with  rea- 
son, be  contended,  that  after  that  determination  it  was  in  the  power 
of  the  individual  states  to  deliver  up  to  the  French  government 
fugitives  charged  with  offences  against  its  laws  ? 

It  will  be  further  seen  that  the  states  are  prohibited  even  from 
entering,  without  the  consent  of  Congress,  into  <^any  agreement  or 
compact  with  another  state,  or  with  a  foreign  power.''  Now  can 
it  with  any  propriety  be  said,  that  a  state  can  act  upon  this  subject, 
and  at  the  instance  of  a  foreign  government,  when,  at  the  same 
time,  she  is  prohibited  from  entering  into  any  agreement  or  compact 
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with  such  government  in  relation  to  the  same?  Certainly  the  power 
to  act  implies  the  power  to  regulate  the  manner  of  action.  If  one 
party  has  a  duty  or  obligation  to  perform  towards  another,  the  two 
ought  to  have  a  right  to  come  to  some  agreement  or  understanding 
as  to  the  way  or  manner  of  performing  such  duty  or  obligation.  Is 
not  this  so  plain  that  it  cannot  be  misunderstood  by  a  person  of  the 
most  ordinary  capacity?  And,  indeed,  should  not  the  very  order 
of  surrender,  made  at  the  instance  of  a  foreign  power,  be  deemed  to 
constitute  an  agreement  to  make  such  surrender?  What  else  can 
you  call  it,  where  one  party  asks  the  performance  of  an  act,  and  the 
party  applied  to  consents,  but  an  agreement  to  do  the  thing  required? 

If  then  the  subject  in  question  does  not  belong  exclusively  to  the 
national  government,  it  does  not  belong  to  it  at  all.  For  if  so  vested, 
it  is  because  it  appertains  to  the  foreign  intercourse  of  the  country; 
and  is  necessarily  exclusive.  But  if  not  so  vested,  then  it  is  among 
the  reserved  powers  of  the  states,  and  remains  exclusively  with 
them.  If  it  is  a  reserved  power  of  the  states,  it  will  at  once  be  seen 
that  all  that  has  been  done  in  relation  to  it  by  the  national  govern- 
ment, from  the  adoption  of  the  Constitution  to  this  time,  has  been 
void  and  unconstitutional  The  twenty-seventh  article  in  Jay's 
treaty  was  void.  The  surrender  under  it  of  Robbins,  alias  Nash, 
was  of  course  unauthorized.  And  all  the  negotiations  and  corres- 
pondence which  have  taken  place  upon  the  subject,  during  this  whole 
time,  have  been  without  any  authority.  Yet  nothing  of  this  kind 
appears  ever  to  have  been  contended  for,  or  even  suggested.  The 
case  of  Robbins  was  largely  and  warmly  discussed  in  the  House  of 
Representatives  of  the  United  States,  at  the  time  of  his  surrender  or 
soon  afterwards;  and  among  all  the  objections  raised  in  regard  to  it, 
no  question  appears  to  have  been  made  of  the  authority  of  the  na- 
tional government  over  the  subject,  nor  a  suggestion  that  the  states 
had  any  concern  with  it. 

Again :  it  could  only  be  upon  the  ground  of  connecting  the  sub- 
ject with  the  right  of  the  states  to  regulate  their  internal  police,  that 
it  could  be  supposed  to  be  included  in  their  reserved  powers.  But 
none  of  the  writers  on  public  law  have  treated  this  question  as  one 
at  all  connected  with  the  internal  police  of  a  country,  or  with  any 
internal  power  whatever.  On  the  contrary,  it  has  been  upiformly 
ranked  among  the  questions  of  external  and  foreign  concern;  and  is 
spoken  of  only  when  treating  of  the  relations  between  different 
countries.  And  in  the  case  of  the  City  of  New  York  vs.  Miln, 
11  Peters,  305,  the  police  powers  of  the  states  were  folly  examined 
and  defined  by  this  Court ;  and  I  think  it  will  not  be  denied  that 
they  were  extended  to  their  utmost  limits.  But  at  the  same  time, 
it  will  be  perceived  that  the  subject  now  under  discussion  was  not 
embraced  by  any  of  the  principles  declared  to  be  applicable  to  those 
powers.  The  state  law  in  that  case  had  its  operation,  and  its  whole 
operation-,  within  the  territory  and  jurisdiction  of  New  York.  It 
neither  led  nor  could  lead  to  an  intercourse  or  correspondence  with 
«ny  foreign  power  whatever.    And  it  bad,  moreover,  no  reference 
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to  the  commission  of  crimes,  within  or  without  the  state^  nor  to  the 
anest  of  criminals  of  any  description. 

It  is  true  that  the  legislature  of  the  state  of  New  York,  several 
years  ago,  enacted  a  law  authorizing  the  governor  of  the  state,  in 
bis  discretion,  to  surrender  fugitives  from  foreign  countries.  But 
public  opinion  has  lately  manifested  itself  strongly  against  the  vali- 
dity of  the  law;  and  the  governor,  during  the  last  year,  refused  to 
act  under  it,  upon  the  express  ground  that  the  national  government 
had  exclusive  jurisdiction  over  the  subject,  and,  consequently,  that 
the  act  of  the  legislature  was  unconstitutional  and  void. 

But,  secondly,  if  it  should  be  admitted  that  a  state,  by  some  police 
regulations  within  her  power  to  make,  could  e£fect  the  expulsion 
from  her  jurisdiction  of  a  person  charged  with  a  crime  in  another 
country;  still  the  act  of  the  Governor  of  Vermont  in  the  present  case, 
was  not  of  that  character,  but  was  a  direct  act  of  foreign  intercourse, 
and,  therefore,  illegal  and  void. 

The  order  for  the  arrest  of  the  plaintiff  in  error  was  not  founded 
upon  any  law  of  the  legislature  of  Vermont  for  the  regulation  of  her 
internal  police;  nor,  in  fact,  upon  any  authority  whatever  proceeding 
from  the  state.  On  the  contrary,  it  is  manifest  from  the  order  itself^ 
and  has  always  been  admitted,  that  the  governor  proceeded  upon 
the  ground  of  a  supposed  obligation  on  the  part  of  the  state,  arising 
under  the  laws  of  nations,  to  surrender  fugitives  from  justice  on  the 
application  of  foreign  governments;  and  a  belief  that  he  had  a  right, 
as  the  executive  of  the  state,  to  fulfil  such  obligations,  without  any 
authority  for  the  purpose,  derived  from  the  Constitution  or  legisla- 
tive acts  of  the  state.  But  if  any  further  proof  were  wanting  that 
the  Governor  of  Vermont  was  not  acting,  nor  authorized  to  act 
merely  by  virtue  of  his  office,  in  the  execution  of  any  internal  police 
regulation,  it  would  be  sufficient  to  point  to  the  article  in  the  Con- 
stitution of  that  state  which  declares,  that  <'  the  people  of  this  state, 
by  their  legal  representatives,  have  the  sole,  inherent,  and  exclusive 
right  of  governing  and  regulating  the  internal  police  of  the  same.^' 

Neither  has  there  been  any  practice  or  usage  of  the  state  upon 
which  the  act  in  question  can  be  attempted  to  be  justified.  Not  a 
single  person  has  ever  been  surrendered  on  the  part  of  the  state ; 
and  it  appears  by  the  record,  that  in  the  year  1825  there  was  a  posi- 
tive refusal  to  give  up  two  men  who  were  demanded  as  thieves  by 
the  Governor  of  Canada,  and  that  the  decision  of  the  exe^^uUve  of 
Vermont  was  approved  by  the  President  of  the  United  States.  And 
here  I  beg  the  Court  to  understand,  that  this  case  is  not  referred  to, 
80  far  as  it  respects  the  decision  of  the  then  Governor  pf  Vermont, 
as  an  authority  in  point  of  law,  but  merely  as  one  fact,  among 
others,  in  order  to  exclude  any  pretence  of  an  authority  from  usage 
for  the  proceeding  in  this  case. 

And  equally  certain  is  it,  that  so  for  as  it  regards  the  surrender  of 
American  citizens,  there  could  be  no  reciprocity  on  the  part  of  Ca- 
nada ;  since,  by  the  laws  of  that  province,  no  subject  of  the  realm 
otn  be  sent  prisoner  out  of  the  country.    It  was  upon  this  ground 
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tliat  Lord  Aylmer,  the  Governor  of  Canada,  in  the  year  ISSS,  refused 
to  surrender,  on  the  application  of  the  Governor  of  New  York,  four 
men  who  had  come  over  the  line,  and  barbarously  murdered  a  young 
woman  in  the  town  of  Champlain. 

We  have  now  arrived  at  the  third  and  last  point ;  which  is,  that 
admitting  a  state  to  possess  the  right  to  act  upon  the  subject  of  sur- 
rendering to  foreign  governments  fugitives  from  justice,  yet  that  the 
sovereign  power  of  the  state  must  be  brought  into  action,  and  the 
surrenders  made  under  a  regular  law  or  proceeding  of  such  power ; 
and  that  as  the  act  now  complained  of  was  without  any  such  autho- 
rity, it  was  a  violation  of  the  provision  in  the  Constitution  of  the 
United  States  which  declares  that  **  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law/' 

But  here  arises  the  question,  whether  this  provision  in  the  Consti- 
tution is  applicable  to  the  states;  or,  in  other  words,  whether  it  con- 
stitutes a  protection  against  the  unlawful  exercise  of  state  power. 
I  am  aware  that  it  has  been  decided  by  this  Court,  in  the  case  of 
Barron  vs.  The  City  of  Baltimore,  7  Peters,  243,  that  the  amend- 
ments to  the  Constitution  of  the  United  States,  commonly  called  the 
bill  of  rights,  were  simply  limitations  of  the  powers  of  the  general 
government,  and  had  no  effect  upon  the  state  governments.  But  as 
the  decision  is.  a  recent  one,  and  stands  alone,  I  trust  the  Court  will 
attend  to  me  while  I  submit  a  few  remarks  upon  a  question  so  im- 
portant and  interesting. 

Let  me  begin  by  observing  that  the  rule  of  construction  which  can 
generally  be  resorted  to,  in  order  to  determine  the  sense  of  any  pro- 
vision in  the  original  Constitution,  cannot  be  applied  to  the  articles 
of  amendment.  The  Constitution  itself  was  one  tonnected  work, 
and  was  the  result  (if  I  may  be  allowed  the  expression)  of  a  concen- 
tration of  mind ;  and  in  deciding  upon  one  part  of  it,  reference  may 
be  had  to  other  parts,  and  the  whole  so  construed  as  consistently  to 
stand  together.  But  the  case  is  very  different  as  it  regards  the 
amendments.  These  have  little  or  no  connection  with  each  other, 
varying  both  in  their  character  and  in  their  terms,  and  were  origi- 
nally proposed  from  different  quarters,  and  with  different  objects. 
Each  article,  therefore,  if  not  each  clause,  should  be  construed  simply 
according  to  its  own  nature,  and  the  terms  in  which  it  may  be  ex- 


With  the  utmost  deference  I  beg  leave  to  observe,  that  in  my 
humble  judgment,  an  error  was  committed  by  the  Court,  in  the  case 
xeferred  to,  in  supposing  all  the  articles  of  amendment  to  be  in  the 
nature  of  limitations  of  governmental  power,  or  to  have  been  so 
intended  at  the  time  of  their  adoption.  When  we  speak  of  a  limita- 
tion of  power,  we  have  naturally  in  view  some  power  which,  with- 
out such  limitation,  might  be  lawfully  exercised;  and  of  this  dharac- 
ter  are  the  prohibitions  in  the  original  Constitution,  whether  relating 
to  the  general  government,  or  to  the  states.  That  some  of  the 
amendments  are  of  the  same  character  is  unquestionably  true.  But 
there  are  others  which  are  not  so ;  among  which  is  the  one  contain- 
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ing  the  clause  declaring  that  <<  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law/'  These  latter 
cannot  be  considered  as  limitations  of  power,  but  are  to  be  under- 
stood as  declarations  of  rights.  Of  absolute  rights,  inherent  in  the 
people,  and  of  which  no  power  can  legally  deprive  them. 

The  right  of  personal  liberty  has  existed  ever  since  the  first  crea* 
tion  of  man,  and  is  incident  to  his  nature.  It  has  been  recognised 
from  the  earliest  organization  of  society,  and  the  first  institution  of 
civil  government,  until  the  present  time.  And  for  the  plain  reason 
that  this  sacred  right  is  beyond  the  reach  of  all  legitimfeite  power,  it 
cannot  properly  be  the  subject  of  a  limitation  to  the  action  of  a  regu- 
lar government.  Whether  the  declaration  of  this  right,  as  well  as 
of  others,  was  made  a  part  of  the  Constitution  of  the  United  States^ 
with  a  view,  principally,  of  guarding  it  from  violations  by  the  gene- 
ral government,  it  is  not  material  to  inquire.  We  find  it  there,  and 
the  only  question  now  is,  as  to  the  extent  of  its  operation. 

That  the  clause  in  question  (and  indeed  the  whole  article  in  which 
it  appears)  embraces  every  person  within  the  limits  and  jurisdiction 
of  the  whole  Union,  will  not  be  denied.  All  that  remains  to  be  de- 
termined is,  whether  it  is  to  be  construed  as  4eaving  the  states  free 
to  encroach  upon  the  right  which  it  declares  every  one  shall  enjoy; 
or  whether  it  is  to  be  understood  as  recognising  and  adopting  the 
principle  that  no  power  from  any  quarter  can  do  so.  In  other 
words,  whether  the  clause  was  inserted  because  it  was  deemed 
more  proper  for  the  states  than  for  the  general  government  to 
deprive  a  person  of 'his  life  or  liberty  without  law ;  or,  whether,  to 
promulgate  a  general  command  against  the  violation  of  a  right  pos- 
sessed by  a  title  above  all  legitimate  governmental  power. 

If  it  should  be  supposed  that  in  forming  the  Constitution,  no  pro- 
tection was  wanted  from  the  general  government  against  the  illegal 
exercise  of  state  power,  the  answer  is,  that  this,  though  generally 
true,  is  by  no  means  universally  so.  There  are  several  restrictions 
upon  the  states  in  the  Constitution,  for  the  benefit  and  security  of 
the  people ;  and  that,  too,  where  the  same  powers  are  prohibited  to 
the  general  government  One,  for  example,  is,  that  no  state  shall 
pass  ex  post  facto  laws.  And  this  is  for  the  reason  that  no  person 
ought  to  be  punished  by  any  government,  for  an  act  made  criminal 
after  the  fact.  Yet  surely  this  principle  is  not  more  worthy  of  being 
guarded  by  the  general  government,  than  that  a  person  shall  not  be 
twice  punbhed  for  the  same  offence;  or  that  he  shall  not  be  deprived 
of  his  life  or  liberty,  except  by  due  course  of  law.  But  we  find 
that  the  United  States  stand  pledged  in  the  Constitution  to  guaranty 
to  every  state  in  the  Union  a  republican  form  of  government,  and 
to  protect  each  of  them  against  domestic  violence ;  thus  becoming 
directly  and  deeply  interested  that  state  power  shall  not  be  unlaw- 
fully or  improperly  exercised. 

It  may  with  truth  be  affirmed,  that  most  of  the  amendments  to 
the  Constitution  contain  principles  which  lie  at  the  very  foundation 
of  civil  liberty,  and  are  most  intimately  connected  with  the  dearest 
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rights  of  the  people.  Principles  which  should  be  cherished  and 
enforced  by  a  just  and  parental  government,  to  the  utmost  extent 
of  its  authority.  Principles  which,  in  reality,  like  those  proclaimed 
from  the  burning  mount,  deserve  to  be  diligently  taught  to  our  child- 
ren, and  to  be  written  upon  the  posts  of  the  houses,  and  upon  the 
gates. 

It  is  true,  that  most  of  the  states  have  incorporated  into  their 
constitutions  the  same  principles;  though  several  of  those  instru- 
ments do  not  contain  the  important  provision  relied  upon  in  this 
case.  But  this  furnishes  no  argument  against  allowing  them  the 
force  in  the  Constitution  of  the  United  States  for  which  I  contend. 
Some  of  the  state  constitutions  also  contain  the  prohibition  against 
passing  ex  post  facto  laws ;  but  does  this  weaken  the  authority  of 
the  same  restriction  upon  the  states  in  the  general  Constitution  ? 
And  is  it  not,  moreover,  very  proper,  that  the  state  constitutions 
should  themselves  embrace  all  the  provisions  necessary  to  a  good 
government,  whether  they  are  needed  for  the  present,  or  not;  since 
it  cannot  be  foreseen  what  further  amendments  or  alterations  may 
take  place  in  the  Constitution  of  the  United  States. 

But  the  distinction  which  I  have  endeavoured  to  establish  between 
the  limitations  of  power  and  the  declarations  of  rights,  is  adopted 
in  the  clearest  manner  in  the  Constitution  itself.  The  ninth  article 
of  the  amendments  declares,  that  <^  the  enumeration  in  the  Con- 
stitution of  certain  rights,  shall  not  be  construed  to  deny  or  dispa- 
rage others  retained  by  the  people."  And  the  tenth  article  provides, 
that  '<  the  powers  not  delegated  to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people."  Here  we  see  that  the  framers  of 
these  amendments  had  no  idea  of  confounding  the  limitations  of 
power,  and  the  declarations  of  rights;  but  treated  each  as  distinct 
from  the  other.  If  the  amendments  had  treated  only  of  the  former, 
certainly  the  reservation,  both  to  the  states  and  to  the  people,  in  the 
tenth  article,  would  have  answered  every  purpose.  But  the  ninth 
article  was  deemed  necessary  as  it  regarded  the  rights  declared  to 
exist,  in  order  to  prevent  the  people  from  being  deprived  of  others 
by  implication,  that  might  not  be  included  in  the  enumeration. 

It  appears  clear  to  my  mind,  then,  that  the  provision  in  the  Con- 
stitution to  which  I  have  referred,  instead  of  limiting  the  powers  of 
the  general  government,  directly  calls  into  action  those  powers  for 
the  protection  of  the  citizen.  That  it  forms  a  part  of  the  supreme 
law  of  the  land,  by  which  all  the  authorities  of  the  states,  as  well 
as  those  of  the  Union,  are  bound.  And  that  the  establishment  of 
the  contrary  doctrine  would  essentially  weaken  the  security  of  the 
people;  since  it  would  leave  without  the  protection  of  the  paramount 
and  superintending  power  of  the  Union,  the  great  and  fundamental 
right  of  personal  liberty. 

The  question  recurs,  whether  the  plaintiff  in  error  was  arrested 
and  is  held,  <<  without  due  process  of  law;"  and  thus  in  violation  of 
the  Constitution  of  the  United  States.    I  have  already  said^  with 
3a2 
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regard  to  this  part  of  the  case,  that  the  sovereign  power  of  the  state 
of  Vermont  alone  could  authorize  the  surrender.  I  beg  now  to 
addy  that  I  deem  this  position  to  be  maintainable,  whether  it  depends 
upon  comity  or  upon  obligation ;  though,  perhaps,  its  defence  might 
be  thought  most  complete  upon  the  first  ground. 

If  there  is  nothing  upon  the  subject  beyond  comity,  then  it  rests 
entirely  in  the  discretion  of  the  state,  as  to  the  cases  in  which  she 
will  make  surrenders,  as  well  as  to  the  conditions  upon  which  they 
^  shall  take  place ;  and,  indeed,  whether  she  wiH  make  surrenders  at 
all.  How,  then,  but  through  the  sovereign  power  of  the  state,  can 
a  discretion  like  this  be  regulated  or  exercised  ?  And  has  it  not 
always  been  with  us  a  fundamental  doctrine,  that  discretion  in  rulers, 
although  the  law  of  tyrants,  is  the  scourge  of  a  free  people  ?  In  a 
despotic  form  of  government,  the  sovereign  power  is  the  will  of  the 
monarch,  who  can  act  in  every  instance  as  may  suit  his  pleasure. 
But  can  the  governor  of  one  of  our  states,  of  his  own  mere  will,  re- 
gulate and  act  upon  this  comity  ?  Can  he,  without  any  authority 
from  the  Constitution,  or  the  legislative  power  of  his  state,  issue  an 
order  for  the  arrest  and  delivery  to  a  foreign  government  of  any 
person  whatever?  If  he  can  do  this,  then  is  the  liberty  of  the  citi- 
zen wholly  at  his  arbitrary  disposal.  Does  not  the  bare  statement, 
however,  of  this  point,  carry  along  with  it  an  argument,  so  unan- 
swerable that  nothing  further  need  be  said  upon  it  ? 

But  it  is  a  fact,  that  the  only  ground  upon  which  the  order  for  the 
surrender  in  this  case  has  ever  been  attempted  to  be  justified,  was 
that  there  existed,  by  the  laws  of  nations,  a  positive  obligation  on 
the  part  of  the  state  of  Vermont,  to  make  surrenders  in  like  cases ; 
and  that  the  governor  of  the  state,  by  virtue  of  his  office,  had  the 
power  to  carry  into  execution  that  obligation.  LiCt  us  see  whether 
this  doctrine  will  stand  the  test  of  reason. 

The  laws  of  nations  have  no  force  over  the  people,  individually, 
in  any  country,  but  only  regulate  the  conduct  of  nations,  as  such, 
towards  each  other.  If  any  duties  or  obligations  are  created  by 
those  laws,  as  between  one  country  and  another,  each  of  these  owes 
such  duties  or  obligations  in  her  collective  capacity,  and  can  only 
perform  them  as  its  own  sovereign  authority  may  direct  or  permit. 
In  an  absolute  government,  as  already  stated,  the  sovereignty  cen- 
tres in  the  monarch,  and  every  thing  is  directed  by  him,  according 
to  his  own  arbitrary  will.  But  in  a  republic,  the  sovereign  power 
resides  in  the  people,  or  is  lodged  where  they  have  placed  it ;  and 
the  proceedings  must  always  be  in  conformity  with  the  principles  oi 
the  government 

It  follows,  therefore,  that  when  it  becomes  necessary,  in  the  per- 
formance of  a  national  duty  or  obligation  towards  a  foreign  power, 
to  interfere  with  individuals,  it  can  be  done  only  through  laws 
emanating  from  the  sovereign  authority  of  the  state  where  they 
.reside,  or  happen  to  be.  For  as  the  obedience  of  individuals  is  due 
only  to  those  laws,  so  are  they,  at  the  same  time,  under  their  protec- 
tion, and  can  only  be  reached  through  them.    The  statement  of  a 
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plain  and  familiar  case  will  be  sufficient  to  exemplify  this  proposi- 
tion. Our  government  deemed  the  country  to  be  under  an  obliga- 
tion, by  the  laws  of  nations,  to  observe  neutrality  in  the  late  Cana- 
dian revolt,  and  to  prevent  our  citizens  from  taking  part  in  the 
contest ;  but  did  it  attempt,  in  the  performance  of  this  duty,  to  order 
personal  arrests,  or  to  meddle  with  the  liberty  of  the  people,  without 
laws  of  Congress  passed  expressly  for  the  purpose  ?    Certainly  not. 

The  plaintijBT  in  error,  a!i  the  time  of  his  arrest,  was  under  the 
protection  of  the  laws  of  the  state  of  Vermont.  In  the  constitution 
of  that  state  it  is  declared,  that  <^  no  person  can  be  justly  deprived 
of  his  liberty,  except  by  the  laws  of  the  land,  or  the  judgment  of  his 
peers ;''  and  by  an  existing  act  of  the  legislature  of  the  state,  it  is 
provided,  that  <'  no  person's  body  shall  be  restrained  or  imprisoned, 
unless  by  authority  of  law."  No  action,  moreover,  has  taken  place 
by  the  legislature  of  the  state  upon  the  subject  of  the  surrender  of 
fugitives  to  foreign  powers.  Well,  how  are  the  people  to  under- 
stand these  provisions  ?  To  what  laws,  or  to  the  laws  of  what 
country,  are  .they  directed  for  protection  ?  Why,  most  surely,  to 
the  laws  of  the  same  state ;  and  such  as  may  be  known  and  under- 
stood by  the  people  as  laws  for  their  immediate  direction  and  go- 
vernment. Laws,  in  short,  passed  by  the  proper  authorities  for  the 
regulation  of  the  internal  and  civil  concerns  of  the  state. 

But  a  new  and  extraordinary  doctrine  has  been  proclaimed,  and 
acted  upon  in  this  case.  A  doctrine  which,  if  true,  would  prove 
that  the  people  have  been  labouring  under  a  delusion,  and  that 
their  fancied  security  was  but  an  idle  dream.  That  they  can  no 
longer  look  to  the  general  and  state  constitutions,  and  to  the  most 
positive  legislative  injunctions,  for  protection  and  defence.  That 
they  cannot,  as  they  have  been  taught  to  suppose,  lay  their  hand 
upon  the  book  containing  them,  and  say.  This  is  our  political  Bible ; 
this  is  the  rock  of  our  political  salvation ;  upon  which  we  can  rest 
in  security,  even  against  the  blowing  of  the  winds,  or  the  coming 
of  the  storms.  No ;  on  the  contrary,  they  are  now  directed  to 
Grotius,  to  Puffendorf,  and  Vattel,  to  learn  what  measure  of  per- 
sonal liberty  they  are  entitled  to,  and  under  what  circumstances 
they  can  repose  in  safety  in  the  midst  of  their  families. 

It  appears  that  the  King  of  England,  with  all  the  royal  preroga- 
tives, does  not  possess  the  power  which  is  claimed  for  the  Governor 
of  the  state  of  Vermont.  The  provision  of  the  constitution  of  that 
state  to  which  I  have  referred,  was  copied  from  the  great  charter 
of  English  liberty,  and  has  been  there  understood  in  a  different 
sense.  Sir  W.  Blackstone,  in  the  first  volume  of  his  celebrated 
Commentaries,  makes  the  following  remarks :  ^  A  natural  and  re- 
gular consequence  of  this  personal  liberty  is,  that  every  English- 
man may  claim  a  right  to  abide  in  his  own  country  so  long  as  he 
pleases ;  and  not  to  be  driven  from  it  except  by  the  sentence  of  the 
law.  No  power  on  earth  but  the  authority  of  the  Parliament  can 
send  any  subject  of  England  out  of  the  land  against  his  will ;  no 
not  even  a  criminal.    To  this  purpose  the  great  charter  declares, 
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that  no  freeman  shall  be  imprisoned,  unless  by  the  judgment  of  his 
peers,  or  by  the  law  of  the  land." 

In  Canada,  the  governors  have  uniformly  refused  to  deliver  up 
British  subjects,  because  their  habeas  corpus  act  protects  them.  In 
order  to  place  this  point  in  a  clear  light,  I  will  give  an  extract  or 
two  from  the  letter  already  referred  to,  of  Lord  Aylmer,  to  Governor 
Marcy,  dated  the  27th  of  May,  1833 :  <<  I  have  been  under  the 
necessity  of  delaying  an  answer  to  your  Excellency's  letter  of  the 
4th  of  April  last,  m  consequence  of  objections  raised  by  the  Attor- 
ney General  of  the  Province,  to  the  surrendering  of  the  four  indi- 
viduals charged  with  the  murder  of  Elizabeth  Stevenson;  that 
officer  being  of  opinion,  that  it  was  not  competent  to  the  executive, 
in  the  absence  of  any  regulation  by  treaty,  or  legislative  enact- 
ment on  the  sut)ject,  to  dispense  with  the  provision  in  the  habeas 
corpus  act."  Again,  he  says:  "The  subject  has  received  every 
consideration,  and  I  very  much  regret  to  say,  that  the  opinion  of 
the  Attorney  General  is  confirmed  by  a  majority  of  those  who  have 
been  called  upon." 

We  have  seen,  then,  that  no  President  of  the  United  States,  no 
Governor  of  Canada,  and  lastly,  no  King  of  England,  has  ventured 
to  act  in  a  case  of  this  kind,  except  by  legislative  authority,  or  by 
treaty,  which  is  tantamount  to  a  law.  Yet  we  have  lived  to  wit- 
ness the  attempt  of  the  Governor  of  one  of  the  states  in  this  land 
of  freedom,  to  break  over  all  legal  and  constitutional  restraints,  and 
of  his  own  will  and  authority,  to  exercise  this  arbitrary,  this  tre- 
mendous power,  over  the  liberties  of  the  people. 

Let  me  here  declare,  that  I  do  not  mean  to  be  understood  as  con- 
tending, that  the  clause  in  the  Constitution  of  the  United  States 
which  is  relied  upon,  can  be  brought  to  bear  upon  every  unlawful 
or  irregular  act  in  the  course  of  judicial  or  other  proceedings  under 
the  laws  of  the  states,  by  which  a  person  might  be  deprived  of  his 
liberty,  and  for  which  he  might  bring  an  action  of  false  imprison- 
ment, or  have  his  habeas  corpus,  before  the  proper  tribunals  or  au- 
thorities. But  it  certainly  does  appear  to  me,  that  when  the  execu- 
tive of  a  state,  in  the  exercise  of  a  governmental  power,  and  simply 
by  virtue  of  his  office,  undertakes  to  issue  an  order  for  the  arrest 
and  transportation  of  an  individual,  for  a  cause  over  which  the  state 
has  invested  his  department  of  the  government  with  no  authority 
or  jurisdiction  whatever;  this  Court  has,  by  its  appellate  power 
under  the  twenty-fifth  section  of  the  Judicial  Act  of  1789,  the  right 
to  interpose  its  protection,  and  to  enforce  the  provision  in  question. 

If  I  have  succeeded,  then,  in  showing  that  the  act  now  com- 
plained of  was  wholly  without  law  or  authority;  it  follows  that  the 
position  has  been  sustained,  even  admitting  the  jurisdiction  of  the 
states,  yet  that  the  plaintiff  in  error  has  been  ^Meprived  of  his 
liberty  without  due  process  of  law,"  and  therefore,  in  violation  of 
the  Constitution  of  the  United  States.  And  thus  have  I  completed 
the  observations  which  I  designed  to  make  upon  the  several  ques- 
tions involved  in  the  case  before  the  Court. 
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Mr.  Chief  Justice  Tanet. 

The  Court  have  held  this  case  under  consideration  for  some  time; 
and  as  the  end  of  the  term  is  now  approaching,  it  is  proper  to  dis- 
pose of  it.  The  members  of  the  Court,  after  the  fullest  discussions, 
are  so  divided  that  no  opinion  can  be  delivered  as  the  opinion  of 
the  Court.  It  is,  however,  deemed  advisable,  in  order  to  prevent 
mistakes  or  misconstruction,  to  state  the  opinions  we  have  respect- 
ively formed.  And  in  the  opinion  which  I  am  now  about  to  ex- 
press, I  am  authorized  to  say,  that  my  Brothers  Story,  McLean,  and 
Wayne,  entirely  concur. 

This  case  presents  a  question  of  great  importance,  upon  which 
eminent  jurists  have  differed  in  opinion.  Can  a  state,  since  the 
adoption  of  the  Constitution  of  the  United  States,  deliver  up  an  in- 
dividual found  within  its  territory,  to  a  foreign  government,  to  be 
there  tried  for  offences  alleged  to  have  been  committed  against  it  ? 
This  involves  an  inquiry  into  the  relative  powers  of  the  federal  and 
state  governments,  upon  a  subject  which  is  sometimes  one  of  great 
delicacy.  In  the  case  before  us  the  party  concerned  is  an  obscure 
individual,  not  a  citizen  of  the  United  States;  and  who  is  not  likely 
to  attract  any  great  share  of  public  attention.  But  in  times  of  war 
and  of  high  excitement,  the  principle  now  to  be  decided  may  reach 
cases  where  great  public  interests  are  concerned ;  and  where  the 
surrender  may  materially  affect  the  peace  of  the  ITnion.  We  are  ' 
fully  sensible  of  the  importance  of  the  inquiry,  and  of  the  necessity 
of  approaching  it  with  the  utmost  deliberation  and  caution. 

There  is,  however,  a  preliminary  point  to  be  disposed  of.  It 
has  been  suggested  that  the  question  above  mentioned  cannot  be 
brought  here,  in  the  form  in  which  it  appears  in  this  record ;  and 
that  we  have  not  jurisdiction  to  re-examine  the  judgment  of  the 
Supreme  Court  of  Vermont,  pronounced  in  a  summary  proceeding 
by  habeas  corpus. 

The  case  in  the  record  is  this :  George  Holmes,  the  plaintiff  in 
error,  was  arrested  in  the  state  of  Vermont,  on  a  warrant  or  order 
issued  by  Silas  H.  Jennison,  as  Governor  of  the  state,  and  directed 
to  John  Starkweather,  sheriff  of  the  county  of  Washington,  in  said 
state,  setting  forth,  that  an  indictment  had  been  found  by  a  grand 
jury  of  the  District  of  Quebec,  in  the  British  province  of  Lower 
Canada,  against  the  said  Holmes,  for  the  crime  of  murder,  alleged 
to  have  been  committed  within  the  said  District  of  Quebec;  and  that 
as  it  was  fit  and  expedient,  that  he  should  be  made  amenable  to  the 
laws  of  the  country  where  the  offence  was  charged  to  have  been 
committed,  the  said  Starkweather  was  commanded  to  convey  the 
body  of  the  said  Holmes  to  some  convenient  place  on  the  confines 
of  the  state  of  Vermont,  and  the  province  of  Lower  Canada,  and 
there  deliver  him  to  such  persons  as  might  be  empowered  by  the 
Canadian  authorities  to  receive  him;  to  the  end  that  he  might'be 
there  dealt  with  as  to  law  and  justice  appertained. 

On  the  application  of  Holmes,  a  writ  of  habeas  corpus  was  issued 
by  the  Supreme  Court  of  the  State  of  Vermont,  commanding  the 
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said  Starkweather  to  bring  into  Court  the  body  of  the  said  Holmes 
and  in  the  return  to  this  writ,  the  warrant  or  order  of  the  Governor 
of  the  state,  as  above  described,  was  set  forth  as  the  cause  of  the 
said  arrest  and  detention. 

Holmes  being  brought  into  Court,  in  obedience  to  the  said  writ 
of  habeas  corpus,  his  counsel  moved  for  his  discharge ;  and  at  the 
same  time  introduced  in  evidence  certain  documents  which  appear 
in  the  record,  (but  which  it  is  unnecessary  to  state  here,)  for  the 
purpose  of  showing  that  the  Governor  had  no  lawful  right  to  sur- 
render him. 

The  record  then  proceeds  to  state  the  judgment  of  the  Court  in 
the  following  words:  "Wherefore,  after  a  full  hearing  of  the  parties, 
and  all  and  singular  the  premises  aforesaid  being  seen  and  fully  ex- 
amined, it  is  adjudged  by  the  Court  here,  that  the  aforesaid  cause  of 
detention  and  imprisonment  of  the  said  George  Holmes  is  good  and 
sufficient  in  law;  and  that  he  be  remanded  and  held  accordingly, 
under  the  process  set  forth  in  the  return  to  this  writ  of  habeas 
corpus." 

It  will  be  seen  from  the  foregoing*  statement,  that  the  proceedings 
in  question  were  in  the  highest  Court  of  the  state  of  Vermont;  that 
the  judgment  is  formally  and  fully  entered  on  its  records ;  and  it  is 
evident  from  the  very  terms  of  the  judgment,  that  the  validity  of  the 
Governor's  warrant  was  drawn  in  question,  and  decided  by  the  Court. 
It  will  hardly  he  said  after  this  judgment,  that  the  Governor  was  not 
acting  in  this  business  under  the  authority  of  the  state.  There  is 
indeed  no  statute  of  Vermont  giving  him  the  power  he  exercised. 
But  his  conduct  has  been  fully  examined  by  the  highest  judicial  tri* 
bunal  in  the  state,  and  they  have  adjudged  that  the  warrant  issued 
by  him  was  authorized  by  law,  and  bound  the  sheriff  to  hold  the 
prisoner,  and  deliver  him  in  the  manner  directed  to  the  Canadian 
authorities.  We  must  receive  this  decision  as  conclusive  evidence 
of  the  laws  of  Vermont  upon  this  subject ;  and,  consequently,  the 
proceedings  of  the  Governor  must  be  taken  as  justified  by  the  laws 
of  the  state,  and  treated  as  an  authority  exercised  under  it.  Here, 
then,  is  precisely  one  of  the  cases  in  which  the  writ  of  error  is  given 
in  the  twenty-fifth  section  of  the  act  of  1789. 

The  authority  was  exercised  by  Governor  Jennison,  under  the 
state.  That  authority  has  been  drawn  in  question  in  the  highest 
Court  of  law  in  the  state,  upon  the  ground  that  it  was  repugnant  to 
the  Constitution  of  the  United  States;  and  the  decision  was  in  favour 
of  the  validity  of  the  authority  so  exercised.  The  only  inquiry, 
therefore,  upon  the  question  of  jurisdiction,  is,  whether  there  has 
been  such  a  judgment  in  such  a  proceeding  as  is  described  in  that 
section;  in  other  words,  whether  the  judgment  of  the  Supreme  Court 
of  Vermont,  above  stated,  was  a  "  final  judgment"  « in  a  suit," 
within  the  meaning  of  the  act  of  Congress. 

As  to  the  final  character  of  the  judgment,  the  question  may  be 
disposed  of  in  a  few  words.  In  order  to  determine  whether  a  judg- 
ment is  final  or  not,  we  must  first  inquire  what  is  in  controversy. 
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In  this  case,  the  validity  of  the  Governor's  warrant  was  the  only 
question  before  the  Supreme  Court  of  Vermont,  and  that  question 
was  certainly  finally  settled :  for  the  Court,  in  so  many  words,  adjudg- 
ed that  the  cause  of  the  detention  and  imprisonment  of  Holmes  was 
good  and  sufficient  in  law ;  and  nothing  more  remained  in  the  case 
for  the  action  of  the  Court.  The  sheriff,  upon  their  judgment,  must 
have  proceeded  to  execute  the  warrant,  and  have  delivered  the  pri- 
soner to  the  Canadian  authorities  without  further  delay;  if  the  pro- 
ceedings had  not  been  suspended  in  consequence  of  the  writ  of  error 
to  this  Court. 

In  the  case  of  Weston  and  others  vs.  The  City  Council  of  Charles- 
ton, 2  Peters,  464,  this  Court,  speaking  of  the  meaning  of  the  word 
final,  in  the  section  in  question,  say,  ^*  If  it  (the  word  final)  were 
applicable  to  those  judgments  and  decrees  only  in  which  the  right 
was  finally  decided,  and  could  never  again  be  litigated  between  the 
parties,  the  provisions  of  the  section  would  be  confined  within  much 
narrower  limits  than  the  words  import,  or  than  Congress  could  have 
intended.  Judgments  in  actions  of  ejectment,  and  decrees  in  Chan- 
cery dismissing  a  bill  without  prejudice,  however  deeply  they  might 
affect  rights  protected  by  the  Constitution,  laws,  or  treaties  of  the 
United  States,  would  not  be  subject  to  the  revision  of  this  Court.  A 
prohibition  might  issue,  restraining  a  collector  from  collecting  duties; 
and  this  Court  would  not  revise  and  correct  the  judgment.  The 
word  '  final'  must  be  understood  in  the  section  under  consideration 
as  applying  to  all  judgments  and  decrees  which  determine  the  par- 
ticular cause."  We  have  given  this  long  extract  from  the  opinion 
of  the  Court,  because  it  shows  not  only  the  construction  which  this 
Court  have  given  to  the  act  of  Congress,  but  the  reasons  on  which 
its  decision  has  been  founded.  In  the  case  now  under  consideration, 
the  judgment  given  by  the  Supreme  Court  of  Vermont  certainly 
determined  the  particular  case  before  them;  and  was  therefore  final 
within  the  meaning  of  the  act  of  Congress. 

It  is  not,  however,  sufficient,  that  the  decision  was  final ;  it  must 
also  be  made  in  a  ^  suit,"  in  order  to  give  this  Court  the  right  to  re- 
examine it  upon  writ  of  error.  Was  this  proceeding  before  the 
Supreme  Court  of  Vermont  a  "suit?"  ' 

The  question  can  hardly,  at  this  time,  be  considered  as  an  open 
one  in  this  Court  It  has  been  examined  in  several  cases,  depend- 
ing on  principles  entirely  analogous,  and  the  jurisdiction  sustained 
upon  the  fullest  consideration.  It  is  true,  that  in  England  different 
opinions  have  been  entertained  upon  the  question  whether  a  writ 
of  error  would  lie  from  the  refusal  of  a  Court  to  discharge  a  party 
brought  before  it  on  a  habeas  corpus.  And  in  the  reign  of  Queen 
Anne,  in  the  case  of  the  Queen  t;^.  Paty  and  others,  commonly  called 
the  Aylesbury  case,*  there  was  an  angry  controversy  upon  the  sub- 
ject, between  the  House  of  Peers  and  the  House  of  Commons ;  in 
which  the  privileges  of  the  latter  House  were  particularly  involved. 
The  case  is  reported  in  2  Salk.  503,  and  2  Lord  Raym.  1105;  and 
is  fully  detailed  in       State  Trials,  •    In  the  view,  how- 
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ever,  that  we  take  of  this  subject^at  is  unnecessary  to  examine  par-  ' 
ticularly  the  English  cases.  They  are  collected  together  and  fully 
examined  in  the  Court  for  the  Correction  of  Errors,  in  the  case  of 
Yates  vs.  The  People  of  the  State  of  New  York,  6  Johns.  Rep.  337. 
We  refer  to  them  merely  to  show  that  they  have  not  been  over- 
looked. They  will  be  found  to  turn  mainly  upon  the  technical 
meaning  applied  there  to  the  word  <^ judgment;"  in  which  the  form' 
in  which  the  proceedings  were  had,  and  the  decision  entered,  was 
perhaps  deemed  more  material  than  the  subject  matter ;  in  order  to 
give  to  the  decision  the  character  of  a  judgment  in  a  suit. 

But,  with  all  the  strictness  upon  the  subject  in  the  English  Courts, 
we  are  not  aware  of  any  case  there  in  which  it  has  been  held,  that 
a  writ  of  error  would  not  lie  from  the  judgment  of  a  Court  of  record, 
deciding,  upon  the  return  of  the  habeas  corpus,  that  the  warrant 
under  which  the  party  was-  held  was  sufficient  in  law  to  authorize 
his  arrest  and  detention.  Certainly,  no  such  decision  was  given  in 
the  case  of  the  Queen  vs.  Paty  and  others,  just  mentioned ;  and  we 
think  it  would  be  difficult  to  assign  any  good  reason  for  refus- 
ing the  writ  of  error.  If  a  party  is  imlawfuUy  imprisoned,  the 
writ  of  habeas  corpus  is  his  appropriate  legal  remedy.  It  is  his 
suit  in  Court,  to  recover  his  liberty.  In  order  to  be  effectual  for  the 
purposes  for  which  it  is  intended,  the  proceedings  must  be  sununary ; 
and  the  law  has  accordingly  made  them  so.  And  if  an  officer  of  a 
state  government,  in  the  exercise  of  an  authority  forbidden  by  the 
Constitution  of  the  United  States,  has  deprived  an  individual  of  his 
liberty,  why  should  it  be  supposed  that  the  summary  character  of 
the  proceedings  by  which  he  must  seek  to  recover  it,  would  be 
deemed  by  Congress  a  sufficient  reason  for  denying  him  the  writ  of 
error  to  this  Court?  For  this,  in  effect,  is  the  whole  amount  of  the 
objection.  It  is  said,  that  this  is  not  a  final  judgment  in  a  suit;  and 
that,  therefore,  the  act  of  1789  does  not  give  the  writ  of  error  to  this 
Court 

But  whatever  would,  at  this  day,  be  the  doctrine  of  the  English 
Courts,  in  similar  cases,  we  consider  that  the  construction  of  the  act 
of  Congress  of  1789,  upon  this  subject,  has  been  settled  by  repeated 
decisions  in  favour  of  the  jurisdiction.  The  cases  decided  were  not 
indeed  cases  of  proceedings  and  judgments  upon  habeas  corpus,  but 
arose  and  were  decided  upon  applications  for  writs  of  mandamus 
and  of  prohibition.  Yet  cases  of  that  description  stand  upon  the 
same  principles  with  the  proceedings  on  a  habeas  corpus,  so  far  as 
the  question  now  under  consideration  is  concerned.  For  in  cases 
of  mandamus  and  prohibition,  the  proceedings,  like  those  upon  a 
habeas  corpus, are  summary;  and  the  judgment  given  is  not  final  in 
the  sense  in  which  that  word  is  used  in  relation  to  common  law 
judgments.  And  if  under  the  act  of  1789,  no  writ  of  error  would 
lie, except  incases  where  the  suit  was  brought,  the  proceedings  had, 
and  the  judgment  entered, according  to  the  forms  of  a  suit  at  common 
law;  then  the  writ  could  not  be  sustained  in  cases  where  a  peremp- 
tory mandamus  or  a  prohibition  had  been  awarded  or  refused.    In 
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cases  of  that  description,  however,  the  construction  of  the  act  of 
Congress  has  been  settled  in  this  Court:  and  settled,  as  we  think, 
according  to  the  true  import  of  its  words.  The  construction  given  to 
it,  in  these  cases,  entitled  the  present  plaintiff  in  error,  as  a  matter  of 
right,  to  have  the  judgment  rendered  against  him  by  the  Supreme 
Court  of  Vermont  re-examined  in  this  Court. 

Before,  however,  we  proceed  to  refer  more  particularly  to  the 
decisions  heretofore  given,  it  is  proper  to  remark,  that  there  is  no 
material  difference  between  the  language  of  the  law  giving  the  writ 
of  error  from  the  judgment  of  the  Circuit  Court  for  the  District  of 
Columbia,  and  the  language  used  in  the  twenty-second  and  twenty- 
fifth  sections  of  the  act  of  1789,  so  far  as  relates  to  the  forms  of 
proceeding,  and  the  nature  of  the  judgment.  Undoubtedly,  there 
are  a  multitude  of  cases  in  which  a  writ  of  error  will  lie  from  the 
judgment  of  a  Circuit  Court,  where  it  would  not  lie  to  this  Court 
from  a  judgment  rendered  in  a  similar  controversy  in  a  state 
Court.  But  our  present  inquiry  has  nothing  to  do  with  that  distinc- 
tion. We  are  speaking  merely  of  the  nature  of  the  proceeding  in 
this  case,  and  examining  whether  it  is  of  that  description,  that 
under  the  twenty-fifth  section  of  the  act  of  1789,  will  authorize  a 
writ  of  error.  The  writ  in  that  section  is  given  from  any  <'  final 
judgment"  <^in  a  suit."  In  the  act  relating  to  the  District  of  Co- 
lumbia, it  is  given  from  any  "  final  judgment"  In  the  twenty-second 
section  of  the  act  of  1789,  it  is  given  from  ^' final  judgments"  <<  in 
civil  actions."  These  different  forms  of  expression  have  always 
been  held  to  mean  the  same  thing ;  and,  consequently,  the  decision 
6f  this  Court  upon  one  of  them  is  equally  applicable  to  the  others. 
With  this  explanation,  we  proceed  to  inquire  whether  the  habeas 
corpus  was  ^*  a  suit."  We  have  already  shown  that  in  these  pro- 
ceedings an  authority  exercised  under  a  state  was  drawn  in  ques- 
tion ;  that  the  decision  was  in  favour  of  the  authority ;  and  that  the 
judgment  of  the  Court  was  final  The  remaining  question  is,  were 
these  things  done  in  a  suit  ? 

The  first  case  in  which  this  question  appears  to  have  arisen,  was 
that  of  the  Columbian  Insurance  Company  vs,  Wheelright  and 
others,  7  Wheat.  534.  The  Circuit  Court  for  the  District  of  Colum- 
bia had  in  that  case  awarded  a  peremptory  mandamus,  to  admit  the 
defendants  to  the  offices  of  directors  in  the  said  insurance  company. 
The  company,  thereupon,  brought  a  writ  of  error  to  the  Supreme 
Court,  and  the  question  whether  a  writ  of  error  would  lie,  from  the 
order  of  a  Court  awarding  a  peremptory  mandamus,  was  directly 
presented.  It  was  argued  by  counsel,  and  decided  by  the  Court ; 
and  it  was  ruled  that  the  writ  of  error  would  lie.  It  is  true  that 
this  case  was  decided  under  the  act  of  Congress  relating  to  the  Dis- 
trict of  Columbia.  But  in  delivering  the  opinion,  the  Court  remark, 
that  the  law  relating  to  the  district,  under  which  that  case  arose, 
was  <<  similar  in  its  provisions  with  the  Judiciary  Act  of  1789,  ch. 
20,  sec.  22,^*  The  decision  therefore  in  that  case  was,  in  effect,  a 
decision  upon  the  construction  of  the  act  of  1789. 
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The  same  interpretation  was  again  given  to  this  act  of  Congress, 
in  the  case  of  Kendall  vs.  The  United  States,  12  Peters,  524.  The 
question  of  jurisdiction  was  in  that  case  most  fully  and  deliberately 
considered  by  the  Court.  The  English  and  American  cases  on  Aie 
subject  were  carefully  examined  and  discussed ;  and  all  of  the  ob-  , 
jections  taken  in  the  English  books,  and  arising  from  the  summary  ' 
form  of  the  proceeding,  and  the  nature  of  the  decision,  were  brought 
forward  and  considered  by  the  Court.  But  the  case  of  the  Colum- , 
bian  Insurance  Company  vs.  Wheelright  and  others,  was  supposed 
to  have  settled  the  question ;  and  the  jurisdiction  was  sustained. 
There  was  no  written  opinion  by  the  Court  on  this  point;  but  the 
case  is  a  recent  one,  and  the  circumstances  above  mentioned  are  yet 
fresh  in  the  recollection  of  the  members  of  the  Court.  After  these 
two  decisions,  whatever  may  be  regarded  as  the  doctrines  of  the  Eng- 
lish Courts  in  such  cases,  the  question  whether  a  writ  of  error  will 
lie  under  the  twenty-second  section  of  the  act  of  1789,  from  the 
judgment  of  a  Court  a^warding  a  peremptory  mandamus,  can  hardly 
be  considered  as  open  for  discussion,  in  this  Court. 

We  have  already  mentioned,  that  a  writ  of  error  under  the  twenty- 
fifth  section,  so  far  as  it  depends  on  the  forms  of  proceeding,  and 
the  nature  of  the  judgment,  must  be  governed  by  the  same  rules 
that  apply  to  similar  writs  under  the  twenty-second  section,  and 
under  the  act  relating  to  the  District  of  Columbia.  But  the  cade  of 
Weston  and  others  vs.  The  City  Council  of  Charleston,  2  Peters, 
449,  which  has  already  been  referred  to,  arose  on  the  twenty-fifth 
section  itself,  and  appears  to  us  to  be  decisive  of  the  point  in  ques- 
tion. In  that  case  a  prohibition  had  been  obtained  by  the  plaintiffs 
in  error,  firom  the  Court  of  Common  Pleas  of  South  Carolina,  for 
the  Charleston  District,  to  restrain  the  city  council  of  Charleston 
from  levying  a  tax  upon  the  stock  of  the  United  States,  held  by 
residents  of  the  city.  The  city  council  removed  the  case  by  writ 
of  error  to  the  constitutional  Court,  the  highest  Court  of  law  in  the 
state,  where  the  decision  of  the  Court  of  Common  iPleas  was  re- 
versed ;  and  the  ordinance  imposing  the  tax  held  not  to  be  repug- 
nant to  the  Constitution  of  the  United  States.  Froni  this  decision 
a  writ  of  error  was  brought  to  this  Court,  and  the  question  was 
raised  here,  whether  a  prohibition  was  a  suit,  within  the  meaning 
of  the  act  of  1789.  The  Court  held  that  it  was ;  and  Chief  Justice 
Marshal,  in  delivering  the  opinion  of  the  Court,  says,  ^<  Is  a  writ  of 
prohibition  a  suit  ?  The  term  is  certainly  a  very  comprehensive 
one ;  and  is  understood  to  apply  to  any  proceeding  in  a  Court  of 
justice,  by  which  an  individual  pursues  that  remedy  in  a  Court  of 

Justice,  which  the  law  affords  him.  The  modes  of  proceeding  may 
e  various ;  but  if  a  right  is  litigated  between  the  parties  in  a  Court 
of  justice,  the  proceeding  by  which  the  decision  of  the  Court  is 
iiought,  is  a  suit.'^ 

We  entirely  concur  in  the  definition  thus  given  of  the  meaning 
of  the  word  <<suit,''  as  used  in  the  act  of  1789.  It  makes  the  act 
of  Congress  consistent  with  the  principles  of  justice,  and  interprets 
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It  according  to  the  natural  meaning  of  its  words:  and  it  is  too 
plain  for  argument,  that  according  to  this  definition,  the  proceedings 
upon  the  habeas  corpus  was  a  suit  in  the  Supreme  Court  of  Ver- 
mont A  right  claimed  by  the  prisoner  Holmes,  under  the  Consti- 
tution of  the  United  States,  was  litigated  between  him  and  the 
Governor  of  the  state,  and  the  sheriff  of  the  county,  in  a  Court  of 
justice.  The  proceedings  by  habeas  corpus  by  which  the  decision  | 
of  the  Court  was  sought,  was,  in  the  language  of  the  case  referred 
to,  a  suit ;  and  we  cannot,  therefore,  refuse  to  take  jurisdiction  upon 
this  writ  of  error,  without  disregarding  the  deliberate  decisions  of 
this  Court 

It  is  very  true  that  neither  the  case  just  mentioned,  nor  the  cases 
before  referred  to,  were  writs  of  error  upon  a  refusal  to  discharge 
on  habeas  corpus.  But  in  the  English  cases,  the  authorities  are 
stronger  in  favour  of  the  writ  of  error  in  the  case  of  the  habeas 
corpus,  than  in  the  case  of  the  mandamus.  The  House  of  Lords 
affirmed  the  judgment  of  the  Court  of  King's  Bench,  which  decided 
that  a  writ  of  error  would  not  lie  to  that  Court,  from  the  judgment 
of  the  Court  of  King's  Bench  of  Ireland,  awarding  a  peremptory 
mandamus.  But  the  House  of  Lords,  which  is  the  highest  judicial 
tribunal  in  England,  have  never  by  any  decision  countenanced  the 
idea,  that  a  writ  of  error  would  not  lie  from  the  refusal  of  the 
Court  of  King's  Bench  to  discharge  a  party  on  habeas  corpus.  On 
the  contrary,  in  the  Aylesbury  case,  before  mentioned,  they  decided 
that  a  writ  of  error  ought  to  be  issued  to  bring  the  question  before 
them.  The  Conunons,  indeed,  vehemently  denied  that  the  writ 
would  lie ;  but  it  will  be  remembered,  that  the  Aylesbury  men  had 
been  imprisoned  by  the  House  of  Commons,  for  a  breach  of  pri- 
vilege; and  that  House  was  naturally  excited  by  a  proceeding 
which  would  have  made  the  House  of  Lords  in  a  great  measure 
the  judges  of  the  privileges  of  the  Commons.  It  is  not  in  heated 
conflicts  of  this  description  between  two  legislative  bodies  concern- 
ing their  respective  privileges,  that  we  are  to  look  for  calm  and  pre- 
cise judgments  on  questions  of  law ;  and  neither  the  opinion  of  the 
Lords  nor  the  Commons,  expressed  under  such  circumstances,  ought 
to  be  esteemed  as  safe  guiaes  in  a  Court  of  justice.  It  is  certain, 
however,  that  the  question  whether  a  writ  of  error  would  lie  in 
such  a  case,  was  then  an  open  one,  upon  which  the  two  Houses 
differed  in  opinion.  In  New  York,  in  the  case  of  Yates  vs.  The 
People  before  mentioned,  it  was  decided  in  the  Court  for  the  Cor- 
rection of  Errors,  that  a  writ  of  error  would  lie  from  the  refusal  of 
the  Supreme  Court  of  the  state  to  discharge  a  party  on  habeas 
corpus.  There  was,  indeed,  great  division  of  opinion  in  the  Court, 
and  so  many  eminent  and  distinguished  judges  dissented  from  the 
judgment  given,  that  we  do  not  feel  authorized  to  refer  to  it  as 
having  settled  the  question  in  New  York.  Yet  that  case,  as  well  as 
the  English  cases,  show  that  the  point  has  been  a  doubtful  one,  and 
that  the  right  to  the  writ  of  error  in  the  case  of  the  habeas  corpus 
has  always  stood  on  firmer  and  better  ground  than  in  the  case  of  tha 
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mandamus.  And  we  refer  to  these  cases  to  show,  among  other' 
things,  that  the  Supreme  Court,  in  the  decisions  before  mentioned, 
have  not  overturned  established  principles;  that  they  have  merely 
settled  doubtful  questions,  and  have  not  settled  them  against  the 
weight  of  judicisd  authority:  and  as  the  construction  they  have 
given  to  the  word  suit,  in  the  act  of  1789,  is  well  calculated  to  pro- 
mote the  great  ends  of  justice,  and  undoubtedly  conforms  to  the  in- 
tention of  the  legislature;  we  perceive  no  sufficient  reason  for  setting 
it  aside,  or  departing  from  it.  Under  the  authority  of  these  decisions, 
therefore,  we  hold  that  the  judgment  of  the  Vermont  Court,  now 
before  us,  was  a  final  judgment  in  a  suit ;  and  the  plaintiff  in  error 
is,  therefore,  entitled  to  have  it  re-examined  in  this  Court  by  writ 
of  error. 

The  case  being  thus  before  this  Court,  it  becomes  our  duty  to  in- 
quire whether  the  authority  exercised  by  the  governor  of  Vermont, 
was  repugnant  to  the  Constitution  of  the  United  States. 

In  this  part  of  the  case  it  may  be  well  to  inquire  into  the  nature 
and  extent  of  the  powers  which  have  been  claimed  and  exercised  by 
the  Governor  of  Vermont.  It  is  the  power  to  surrender  any  one 
found  within  the  jurisdiction  of  the  state,  who  has  committed  an 
offence  in  a  foreign  country.  The  individual  to  be  surrendered  on  this 
occasion  was  a  resident  of  Canada.  But  if  the  state  possesses  the 
power  of  delivering  up  fugitives  from  justice  who,  having  commit- 
ted offences  in  a  foreign  country,  have  fled  to  this  for  shelter,  the 
power,  as  known  to  the  laws  of  nations,  is  not  confined  to  the  sub- 
jects or  residents  of  the  country  where  the  offence  was  committed. 
It  is  limited  only  by  the  policy  of  the  state  upon  whom  the  demand 
is  made.  And  if  the  surrender  of  Holmes  is  not  repugnant  to  the 
Constitution  of  the  United  States,  there  is  nothing  in  that  instrument 
that  forbids  the  delivery  up  of  a  citizen  of  any  other  state,  when 
found  within  its  borders,  who  may  be  demanded  by  a  foreign  go- 
vernment upon  the  ground  that  he^  has  committed  some  offence 
within  its  territory.  And  if  thb  power  remains  with  the  states,  then 
every  state  of  the  Union  must  determine  for  itself  the  principles  on 
which  they  will  exercise  it ;  and  there  will  be  no  restriction  upon 
the  power,  but  the  discretion  and  good  feeling  of  each  particular 
state. 

Again:  the  question  under  this  habeas  corpus  is  in  no  degree  con- 
nected with  the  power  of  the  states  to  remove  from  their  territory 
any  person  whose  presence  they  may  think  dangerous  to  their 
peace,  or  in  any  way  injurious  to  their  interests.  The  power  of  the 
states  in  that  respect  was  fully  considered  by  this  Court  and  decided, 
in  the  case  of  New  York  vs.  Miln,  11  Peters,  102.  Undoubtedly, 
they  may  remove  from  among  them  any^  person  guilty  of,  or  charged 
with  crimes ;  and  may  arrest  and  imprison  them  in  order  to  effect 
this  object.  This  is  a  part  of  the  ordinary  police  powers  of  the 
otates,  which  is  necessary  to  their  very  existence,  and  which  they 
have  never  surrendered  to  the  general  government.  They  may,  if 
they  think  proper,  in  order  to  deter  offenders  in  other  coimtries  from 
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coming  among  them,  make  crimes  committed  elsewhere  punishable 
in  their  Courts,  if  the  guilty  party  shall  be  found  within  their  juris- 
diction. In  all  of  these  cases  the  state  acts  with  a  view  to  its  own 
safety;  and  is  in  no  degree  connected  with  the  foreign  government 
in  which  the  crime  was  committed.  The  state  does  not  co-operate 
with  a  foreign  government  nor  hold  any  intercourse  with  it,  when 
she  is  merely  executing  her  police  regulations.  But  in  the  case  of 
Holmes,  it  is  otherwise.  The  state  acts  not  with  a  view  to  protect 
itself,  but  to  assist  another  nation  which  asks  its  aid.  Holmes  is  not 
removed  from  the  state  of  Vermont,  as  a  man  so  stained  with  crimes 
as  to  render  him  unwoithy  of  the  hospitality  of  the  state;  but  he  is 
delivered  up  to  the  Canadian  authorities,  as  an  act  of  comity  to  them. 
This  is  not  the  exercise  of  a  police  power,  which  operates  only  upon 
the  internal  concerns  of  the  state,  and  requires  no  intercourse  with 
a  foreign  country  in  order  to  carry  it  into  execution:  it  is  the  comity 
of  one  nation  to  another,  acting  upon  the  laws  of  nations,  and  dQ.ter- 
mining,  for  itself,  how  far  it  will  assist  a  foreign  nation  in  bringing  to 
punishment  those  who  have  offended  against  its  laws. 

The  power  which  has  thus  been  exercised  by  the  state  of  Ver- 
mont, is  a  part  of  the  foreign  intercourse  of  this  country ;  and  has 
undoubtedly  been  conferred  on  the  federal  government.  Whether 
it  be  exclusive  or  not  is  another  question,  of  which  we  shall  here- 
after speak.  But  we  presume  that  no  one  will  dispute  the  posses- 
sion of  this  power  by  the  general  government.  It  is  clearly  included 
in  the  treaty-making  power,  and  the  corresponding  power  of  ap- 
pointing, and  receiving  ambassadors,  and  other  public  ministers. 
The  power  to  make  treaties  is  given  by  the  Constitution  in  general 
terms,  without  any  description  of  the  objects  intended  to  be  em- 
braced by  it;  and,  consequently,  it  was  designed  to  include  all  those 
subjects,  which  in  the  ordinary  intercourse  of  nations  had  usually 
been  made  subjects  of  negotiation  and  treaty;  and  which  are  con- 
sistent with  the  nature  of  our  institutions,  and  the  distribution  of 
powers  between  the  general  and  state  governments.  And  without 
attempting  to  define  the  exact  limits  of  this  treaty-making  power,  or 
to  enumerate  the  subjects  intended  to  be  included  in  it ;  it  may  safely 
be  assumed,  that  the  recognition  and  enforcement  of  the  principles 
of  public  law,  being  one  of  the  ordinary  subjects  of  treaties,  were 
necessarily  included  in  the  power  conferred  on  the  general  govern- 
ment. And,  as  the  rights  and  duties  of  nations  towards  one  another, 
in  relation  to  fugitives  from  justice,  are  a  part  of  the  law  of  nations, 
and  have  always  been  treated  as  such  by  the  writers  upon  public  law; 
it  follows,  that  the  treaty-making  power  must  have  authority  to  de- 
cide how  far  the  right  of  a  foreign  nation  in  this  respect  will  be  recog- 
nised and  enforced,  when  it  demands  the  surrender  of  any  one  charged 
with  offences  against  it 

The  practice  of  the  government,  from  the  early  days  of  its  exist- 

*  ence,  conforms  to  this  opinion.    In  the  letter  of  Mr.  Jefferson  to  Mr. 

Genet,  of  September  12th,  1793,  1  Am.  State  Pap.  175,  he  speaks 

of  the  right  of  the  general  government  in  this  respect,  as  if  it  was 
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undisputed.  And  in  ^e  treaty  negotiated  with  England  by  Mr.  Jay, 
during  the  administration  of  General  Washington,  there  was  an  arti- 
cle stipulating  for  the  mutual  delivery  of  persons  charged  with  mur- 
der^  or  forgery.  The  case  of  Jonathan  Robbins,  which  was  the  only 
one  that  arose  under  this  treaty,  produced  much  excitement  in  the 
country  and  animated  debates  in  Congress.  Yet  the  power  of  the 
general  government  to  enter  into  such  an  engagement  was  never 
questioned.  The  objections  to  the  surrender  of  the  party  rested 
upon  other  grounds. 

Indeed,  the  whole  frame  of  the  Constitution  supports  this  con- 
struction. All  the  powers  which  relate  to  our  foreign  intercourse 
are  confided  to  the  general  government.  Congress  have  the  power 
to  regulate  commerce ;  to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,  and  offences  against  the  laws  of  na- 
tions ;  to  declare  war ;  to  grant  letters  of  marque  and  reprisal ;  to 
raise  and  support  armies ;  to  provide  and  maintain  a  navy.  And 
the  President  is  not  only  authorized,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties ;  but  he  also  nominates,  and 
by  and  with  the  advice  and  consent  of  the  Senate  appoints  ambas- 
sadors and  other  public  ministers,  through  whose  agency  negotia- 
tions are  to  be  made,  and  treaties  concluded.  He  also  receives  the 
ambassadors  sent  from  foreign  countries :  and  every  thing  that  con- 
cerns our  foreign  relations,  that  may  be  used  to  preserve  peace  or  to 
wage  war,  has  been  committed  to  the  hands  of  the  federal  govern- 
ment The  power  of  deciding  whether  a  fugitive  from  a  foreign 
nation  should  or  should  not  be  surrendered,  was,  necessarily,  a  part 
of  the  powers  thus  granted. 

It  being  evident,  then,  that  the  general  government  possesses  the 
power  in  question,  it  remains  to  inquire  whether  it  has  been  sur- 
rendered by  the  states.  We  think  it  has :  and  upon  two  grounds. 
1.  According  to  the  express  words  of  the  Constitution,  it  is  one  of 
the  powers  that  the  states  are  forbidden  to  exercise  without  the  con- 
sent of  Congress.  2.  It  is  incompatible  and  inconsistent  with  the 
powers  conferred  on  the  federal  government. 

The  first  clause  of  the  tenth  section  of  the  first  article  of  the . 
Constitution,  among  other  limitations  of  state  power,  declares,  that 
^  no  state  shall  enter  into  any  treaty,  alliance,  or  confederation ;" 
the  second  clause  of  the  same  section,  among  other  things,  declares 
that  no  state  without  the  consent  of  Congress,  shall  **  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power." 

We  have  extracted  only  those  parts  of  the  section  that  are  ma- 
terial to  the  present  inquiry.  The  section  consists  of  but  two  para- 
graphs; and  is  employed  altogether  in  restrictions  upon  the  powers 
of  the  states.  In  the  first  paragraph,  the  limitations  are  absolute 
and  unconditional;  in  the  second,  the  forbidden  powers  may  be 
exercised  with  the  consent  of  Congress:  and  it  is  in  the  second 
paragraph  that  the  restrictions  are  found  which  apply  to  the  case  * 
now  before  us. 

In  expounding  the  Constitution  of  the  United  States,  every  woid 
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must  have  its  due  force,  and  appropriate  meaning ;  for  it  is  evident 
from  the  whole  instrument,  that  no  word  was  unnecessarily  used, 
.r  needlessly  added.  The  many  discussions  which  have  taken 
place  upon  the  construction  of  the  Constitution,  have  proved  the 
correctness  of  this  proposition ;  and  shown  the  high  talent,  the  cau- 
tion, and  the  foresight  of  the  illustrious  men  who  framed  it  Every 
word  appears  tp  have  been  weighed  with  the  utmost  deliberation, 
and  its  force  and  effect  to  have  been  fully  understood.  No  word  in 
the  instrument,  therefore,  can  be  rejected  as  superfluous  or  unmean- 
ing ;  and  this  principle  of  construction  applies  with  peculiar  force 
to  the  two  clauses  of  the  tenth  section  of  the  first  article,  of  which 
we  are  now  speaking,  because  the  whole  of  this  short  section  is 
directed  to  the  same  subject ;  that  is  to  say,  it  is  employed  alto- 
gether in  enumerating  the  rights  surrendered  by  the  states ;  and  this 
is  done  with  so  much  clearness  and  brevity,  that  we  cannot  for  a 
moment  believe  that  a  single  superfluous  word  was  used,  or  words 
which  meant  merely  the  same  thing.  When,  therefore,  the  second 
clause  declares,  that  no  state  shall  enter  into  ^^any  agreement  or  com- 
pact" with  a  foreign  power  without  the  assent  of  Congress,  the  words 
<< agreement'^  and  ^compact,"  cannot  be  construed  as  synonymous 
with  one  another ;  and  still  less  can  either  of  them  be  held  to  mean  the 
same  thing  with  the  word  ^Ureaty"  in  the  preceding  clause,into  which 
the  states  are  positively  and  unconditionally  forbidden  to  enter;  and 
which  even  the  consent  of  Congress  could  not  authorize. 

In  speaking  of  the  treaty-making  power  conferred  on  the  general 
government,  we  have  already  stated  our  opinion  of  the  meaning  of 
the  words  used  in  the  Constitution,  and  the  objects  intended  to  be 
embraced  in  the  power  there  given.  Whatever  is  granted  to  the 
general  government  is  forbidden  to  the  states,  because  the  same 
word  is  used  to  describe  the  power  denied  to  the  latter,  which  is  em- 
ployed in  describing  the  power  conferred  on  the  former ;  and  it  is 
very  clear,  therefore,  that  Vermont  could  not  have  entered  into  a 
treaty  with  England,  or  the  Canadian  government,  by  which  the 
state  agreed  to  deliver  up  fugitives  charged  with  ofiences  committed 
in  Canada. 

But  it  may  be  said,  that  here  is  no  treaty ;  and,  undoubtedly,  in 
the  sense  in  which  that  word  is  generally  understood,  there  is  no 
treaty  between  Vermont  and  Canada.  For  when  we  speak  of  «  a 
treaty/'  we  mean  an  instrument  written  and  executed  with  the  for- 
malities customary  among  nations;  and  as  no  clause  in  the  Consti- 
tution ought  to  be  interpreted  difierently  from  the  usual  and  fair 
import  of  the  words  used,  if  the  decision  of  this  case  depended 
upon  the  word  above  mentioned,  we  should  not  be  prepared  to  say 
that  there  was  any  express  prohibition  of  the  power  exercised  by 
the  state  of  Vermont. 

But  the  question  does  not  rest  upon  the  prohibition  to  enter  into 
a  treaty.  In  the  very  next  clause  of  the  Constitution,  the  states  are  for- 
bidden to  enter  into  any  ^<  agreement"  or  <<  compact"  with  a  foreign 
nation ;  and  as  these  words  could  not  have  been  idly  or  superflu- 
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ously  used  by  the  framers  of  the  Constitution,  they  cannot  be 
construed  to  mean  the  same  thing  with  the  word  treaty.     They 
evidently  mean  something  more,  and  were  designed  to  make  the 
prohibition  more  comprehensive. 

A  few  extracts  from  an  eminent  writer  on  the  laws  of  nations, 
showing  the  manner  in  which  these  different  words  have  been  used, 
and  the  different  meanings  sometimes  attached  to  them,  will,  per- 
haps, contribute  to  explain  the  reason  for  using  them  all  in  the  Con- 
stitution ;  and  will  prove  that  the  most  comprehensive  terms  were 
employed  in  prohibiting  to  the  states  all  intercourse  with  foreign 
nations.  Vattel,  page  198,  sec  152,  says:  "A  treaty,  in  Latin 
foedus,  is  a  compact  made  with  a  view  to  the  public  welfare,  by  the 
superior  power,  either  for  perpetuity,  or  for  a  considerable  time." 

Section  153.  "The  compacts  which  have  temporary  matters  for 
their  object,  are  called  agreements,  conventions,  and  pactions.  They 
are  accomplished  by  one  single  act,  and  not  by  repeated  acts.  These 
compacts  are  perfected  in  their  execution  once  for  all ;  treaties  re- 
ceive a  successive  execution,  whose  duration  equals  that  of  the 
treaty." 

Section  154.  Public  treaties  can  only  be  made  by  the  "supreme 
power,  by  sovereigns  who  contract  in  the  name  of  the  state.  Thus 
conventions  made  between  sovereigns  respecting  their  own  private 
affairs,  and  those  between  a  sovereign  and  a  private  person,  are  not 
public  treaties." 

Section  206,  page  218.  "  The  public  compacts  called  conventions, 
articles  of  agreement,  &c.,  when  they  are  made  between  sovereigns, 
differ  from  treaties  only  in  their  object." 

After  reading  these  extracts,  we  can  be  at  no  loss  to  comprehend 
the  intention  of  the  framers  of  the  Constitution  in  using  all  these 
words," treaty,"  "compact,"  "agreement."  The  word  "agreement," 
does  not  necessarily  import  any  direct  and  express  stipulation ;  nor 
is  it  necessary  that  it  should  be  in  writing.  If  there  is  a  verbal  un- 
derstanding to  which  both  parties  have  assented,  and  upon  which 
both  are  acting,  it  is  an  "  agreement."  And  the  use  of  all  of  these 
terms,  "treaty,"  "agreement,"  " compact,"  show  that  it  was  the 
intention  of  the  framers  of  the  Constitution  to  use  the  broadest  and 
most  comprehensive  terms ;  and  that  they  anxiously  desired  to  cut 
off  all  connection  or  communication  between  a  state  and  a  foreign 
power :  and  we  shall  fail  to  execute  that  evident  intention,  unless 
we  give  to  the  word  "agreement"  its  most  extended  signification ; 
and  so  apply  it  as  to  prohibit  every  agreement,  written  or  verbal, 
formal  or  informal,  positive  or  implied,  by  the  mutual  understand- 
ing of  the  parties. 

Neither  is  it  necessary,  in  order  to  bring  the  case  within  this  pro- 
hibition, that  the  agreement  should  be  for  the  mutual  delivery  of  all 
fugitives  from  justice,  or  for  a  particular  class  of  fugitives.  It  is  suf- 
ficient, if  there  is  an  agreement  to  deliver  Holmes.  For  the  prohi- 
bition in  the  Constitution  applies  not  only  to  a  continuing  agreement 
mbracing  classes  of  cases,  or  a  succession  of  cases,  but  to  any  agree- 
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ment  whatever.  An  agreement  to  deliver  Holmes  is  therefore  for- 
bidden; and  as  much  so  as  if  it  were  an  agreement  to  deliver  all 
persons  in  the  same  predicament. 

Is  there  not  then  in  this  case  an  agreement  on  the  part  of  Vermont 
to  deliver  Holmes  ?  And  is  he  not  detained  in  custody^  to  be  deli- 
vered up  pursuant  to  this  agreement  ? 

It  must  be  remembered  that  states  can  act  only  by  their  agents 
and  servants ;  and  whatever  is  done  by  them,  by  authority  of  law, 
is  done  by  the  state  itself.  The  Supreme  Court  of  Vermont,  as  we 
have  already  mentioned,  have  decided  that  the  warrant  of  the  Go- 
vernor, and  the  detention  of  Holmes  under  it,  are  authorized  by 
law.  Consequently,  the  seizure  for  the  purpose  of  delivery,  the 
agreement  on  the  one  side  to  deliver,  and  on  the  other  to  receive,  is 
an  agreement  made  by  the  authorized  servants  of  the  state;  and,  of 
course,  in  contemplation  of  law,  made  by  the  state  itself. 

The  record  before  us  does  not  state  the  application  of  the  Governor 
of  Canada  for  the  arrest  and  delivery  of  Holmes,  although,  from  the 
nature  of  the  transaction,  doubtless  such  an  application  was  made. 
As  it  does  not,  however,  appear  in  the  record,  we  do  not  act  upon 
the  supposition  that  such  a  demand  was  made,  nor  consider  it  as  in 
the  case.  The  question  is  not  whether  there  was  a  demand,  but 
whether  there  was  an  agreement  with  a  foreign  power ;  and  the 
governor's  warrant  of  itself  imports  an  agreement  with  the  Cana- 
dian authorities.  It  directs  Holmes  to  be  delivered  "to  William 
Brown,  the  agent  of  Canada,  or  to  such  person  or  persons  as  by  the 
laws  of  the  province  are  authorized  to  receive  him."  How  is  he  to 
be  delivered  unless  they  accept?  And  if  the  authorities  of  Vermont 
agree  to  deliver  him,  and  the  authorities  of  Canada  agree  to  accept, 
is  not  this  an  agreement  between  them  ?  From  the  nature  of  the 
transaction,  the  act  of  delivery  necessarily  implies  a  mutual  agree- 
ment. 

Every  one  will  admit  that  an  agreement  formally  made  to  deliver 
up  all  offenders  who,  after  committing  crimes  in  Canada,  fly  for 
shelter  to  Vermont,  would  be  unconstitutional  on  the  part  of  the 
state.  So  an  agreement,  after  Holmes  had  escaped  to  Vermont, 
written  and  signed  by  the  state  and  provincial  authorities,  by  which 
the  Governor  of  Vermont  engaged  to  seize  him  and  deliver  him  up 
to  the  Canadian  officers,  would,  unquestionably,  be  unconstitutional. 
Yet  precisely  the  same  thing  is  done  in  thiq  case,  without  a  regulai 
and  formal  agreement.  It  is,  in  some  way  or  other,  mutually  under- 
stood by  the  parties  that  he  shall  be  seized  and  delivered  up ;  and 
he  is  seized,  accordingly,  in  order  to  be  delivered  up,  pursuant  to 
this  understanding.  Can  it  be  supposed  that  the  constitutionality 
of  the  act  depends  on  the  mere  form  of  the  agreement  ?  We  think 
not.  The  Constitution  looked  to  the  essence  and  substance  of  things, 
and  not  to  mere  form.  It  would  be  but  an  evasion  of  the  Constitu- 
tion to  place  the  question  upon  the  formality  with  which  the  agree- 
ment is  made.    The  framers  of  the  Constitution  manifestly  believed 
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that  any  intercourse  between  a  state  and  a  foreign  nation  was  dan- 
gerous to  the  Union ;  that  it  would  open  a  door  of  which  foreign 
powers  would  avail  themselves  to  obtain  influence  in  separate  states. 
Provisions  were  therefore  introduced  to  cut  off  all  negotiations  and 
intercourse  between  the  state  authorities  and  foreign  nations.  If 
they  could  make  no  agreement,  either  in  writing  or  by  parol,  formal 
or  informal,  there  would  be  no  occasion  for  negotiation  or  intercourse 
between  the  state  authorities  and  a  foreign  government  Hence 
prohibitions  were  introduced,  which  were  supposed  to  be  sufficient 
to  cut  off  all  communication  between  them. 

But  if  there  was  no  prohibition  to  the  states,  yet  the  exercise  of 
such  a  power  on  their  .part  is  inconsistent  with  the  power  upon  the 
same  subject  conferred  on  the  United  States. 

It  is  admitted  that  an  affirmative  grant  of  a  power  to  the  general 
government,  is  not  of  itself  a  prohibition  of  the  same  power  to  the 
states;  and  that  there  are  subjects  over  which  the  federal  and  state 
governments  exercise  concurrent  jurisdiction.  But,  where  an  autho* 
rity  is  granted  to  the  Union,  to  which  a  similar  authority  in  the  states 
would  be  absolutely  and  totally  contradictory  and  repugnant,  there 
the  authority  to  the  federal  government  is  necessarily  exclusive;  and 
the  same  power  cannot  be  constitutionally  exercised  by  the  states. 

The  exercise  of  the  power  in  question  by  the  states,  is  totally  con- 
tradictory  and  repugnant  to  the  power  granted  to  the  United  States. 
Since  the  expiration  of  the  treaty  with  Great  Britain,  negotiated  in 
1793,  the  general  government  appears  to  have  adopted  the  policy  of 
refusing  to  surrender  persons,  who,  having  committed  offences  in  a 
foreign  nation,  have  taken  shelter  in  this.  It  is  believed  that  the 
general  government  has  entered  into  no  treaty  stipulations  upon  this 
subject  since  the  one  above  mentioned;  and  in  every  instance  where 
there  was  no  engagement  by  treaty  to  deliver,  and  a  demand  has 
been  made,  they  have  uniformly  refused,  and  have  denied  the  right 
of  the  executive  to  surrender,  because  there  was  no  treaty,  and  no 
law  of  Congress  to  authorize  it.  And  acting  upon  this  principle 
throughout,  they  have  never  demanded  from  a  foreign  government 
any  one  who  fled  from  this  country  in  order  to  escape  from  the 
punishment  due  to  his  crimes. 

This  being  the  policy  of  the  general  government,  is  not  the  pos- 
session of  the  power  by  the  states  totally  contradictory  and  repug- 
nant to  the  authority  conferred  on  the  federal  government  ?  What 
avails  it  that  the  general  government,  in  the  exercise  of  that  portion 
of  its  power  over  our  foreign  relations,  which  embraces  this  subject, 
deems  it  wisest  and  safest  for  the  Union  to  enter  into  no  arrange- 
ments upon  the  subject,  and  to  refuse  all  such  demands;  if  the  state 
in  which  the  fugitive  is  found,  may  immediately  reverse  this  decision, 
and  deliver  over  the  offender  to  the  government  that  demands  him? 
If  the  power  remains  in  the  states,  the  grant  to  the  general  govern- 
ment is  nugatory  and  vain ;  and  it  would  be  in  the  power  of  any 
state  to  overturn  and  defeat  the  decisions  of  the  general  government^ 
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upon  a  subject  admitted  to  be  within  its  appropriate  sphere  of  action; 
and  to  have  been  clearly  and  necessarily  included  in  the  treaty- 
making  power. 

The  power  in  question,  from  its  nature,  cannot  be  a  concurrent 
one,  to  be  exercised  both  by  the  states  and  the  general  government. 
It  must  belong,  exclusively,  to  the  one  or  the  other.  If  it  were  merely 
the  power  to  surrender  the  fugitive,  it  might  be  concurrent;  because 
either  might  seize  and  surrender,  whose  officers  could  first  lay  hold 
of  him.  But  the  power  in  question,  as  has  already  been  stated,  is 
a  very  different  one.  It  is  the  power  of  deciding  the  very  delicate 
question,  whether  the  party  demanded  ought  or  ought  not  to  be  sur- 
rendered. And  in  determining  this  question,  whether  the  determi- 
nation is  made  by  the  United  States  or  a  state,  the  claims  of  human- 
ity, the  principles  of  justice,  the  laws  of  nations,  and  the  interests  of 
the  Union  at  large,  must  all  be  taken  into  consideration,  and  weighed 
when  deliberating  on  the  subject.  Now  it  is  very  evident,  that  the 
councils  of  the  general  government  and  of  the  state  may  not  always 
agree  on  this  subject  The  decision  of  the  one  may  stand  in  direct 
opposition  to  the  decision  of  the  other.  How  can  there  be  a  concur- 
rent jurisdiction  in  such  a  case  ?  They  are  incompatible  with  each 
other,  and  one  must  yield.  And  it  being  conceded  on  all  hands, 
that  the  power  has  been  granted  to  the  general  government,  it  fol- 
lows that  it  cannot  be  possessed  by  the  states ;  because  its  posses- 
sion on  their  part  would  be  totally  contradictory  and  repugnant  to 
the  power  granted  to  the  federal  government 

Again,  how  are  the  states  to  exercise  this  power  ?  We  must  not 
look  at  the  power  claimed  as  if  it  were  confined  to  fugitives  from 
Canada  into  the  bordering  states.  The  Constitution  makes  no  dis- 
tinction in  that  respect;  and  if  the  state  has  the  power  in  this 
instance,  it  has  the  same  power  in  relation  to  fugitives  from  Eng- 
land, or  France,  or  Russia.  Now,  how  is  a  state  to  hold  commu- 
nications with  these  nations  ?  The  states  neither  send  nor  receive 
ambassadors  to  or  from  foreign  nations.  That  power  has  been  ex- 
pressly confided  to  the  federal  government  How,  then,  are  nego- 
tiations to  be  carried  on  with  a  state  when  a  fugitive  is  demanded  ? 
Are  they  to  treat  upon  this  subject  with  the  ambassador  received 
by  the  United  States  ?  And  is  he,  after  being  refused  by  the  gene- 
ral government,  to  appeal  to  the  state  to  reverse  that  decision? 
Such,  certainly  was  not  the  intention  of  the  framers  of  the  Constitu- 
tion; and  cannot  be  its  true  construction.  Every  part  of  that  instru- 
ment shows  that  our  whole  foreign  intercourse  was  intended  to  be 
committed  to  the  bands  of  the  general  government :  and  nothing 
shows  it  more  strongly  than  the  treaty-making  power,  and  the 
power  of  appointing  and  receiving  ambassadors ;  both  of  which  are 
•  immediately  connectied  with  the  question  before  us,  and  undoubtedly 
belong  exclusively  to  the  federid  government  It  was  one  of  the 
main  objects  of  the  Constitution  to  make  us,  so  far  as  regarded  our 
foreign  relations,  one  people,  and  one  nation;  and  to  cut  off  all  com 
munications  between  foreign  governments,  and  the  several  sta 
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authorities.  The  power  now  claimed  for  the  states,  is  utterly  in- 
compatible with  this  evident  intention ;  and  would  expose  us  to  one 
of  those  dangers,  against  which  the  framers  of  the  Constitution  have 
so  anxiously  endeavoured  to  guard. 

But  it  may  be  said,  that  the  possession  of  the  power  to  surrender 
fugitives  to  a  foreign  nation  by  the  states,  is  not  incompatible  with 
the  grant  of  the  same  power  to  the  United  States ;  and  that  in  the 
language  of  this  Court,  in  the  case  of  Sturges  vs.  Crowningshield, 
4  Wheat.  196,  "it  is  not  the  mere  existence  of  the  power,  but  its 
exercise,  which  is  incompatible  with  the  exercise  of  the  same  power 
by  the  states.''  And  the  case  before  us  may  perhaps  be  likened  to 
those  cases  in  which  affirmative  grants  of  power  to  the  general  go- 
vernment, have  been  held  not  to  be  inconsistent  with  the  exercise 
of  the  same  powers  by  the  states,  while  the  power  remained  dor- 
mant in  the  hands  of  the  United  States. 

This  principle  is,  no  doubt,  the  true  one,  in  relation  to  the  grants 
of  power,  to  which  it  is  applied  in  the  case  above  mentioned  of 
Sturges  vs.  Crowningshield.  For  example,  the  grant  of  power  to 
Congress  to  establish  "  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,"  does  not  of  itself  carry  with  it  an 
implied  prohibition  to  the  states  to  exercise  the  same  powers.  But 
in  the  same  case  of  Sturges  vs.  Crowningshield,  another  principle  is 
stated,  which  is  equally  sound,  and  which  is  directly  applicable  to 
the  point  before  us ;  that  is  to  say,  that  it  never  has  been  supposed 
that  the  concurrent  power  of  state  legislation  extended  to  every  pos- 
sible case  in  which  its  exercise  had  not  been  prohibited.  And  that 
whenever  "  the  terms  in  which  a  power  is  granted  to  Congress,  or 
the  nature  of  the  power  requires  that  it  should  be  exercised  exclu- 
sively by  Congress ;  the  subject  is  as  completely  taken  from  the  state 
legislatures,  as  if  they  had  been  expressly  forbidden  to  act  on  it.'' 
This  is  the  character  of  the  power  in  question.  From  its  nature,  it 
can  never  be  dormant  in  the  hands  of  the  general  government. 

The  argument  which  supposes  this  power  may  be  dormant  in  the 
hands  of  the  federal  government,  is  founded,  we  think,  in  a  mistake 
as  to  its  true  nature  and  character.  It  is  not  the  mere  power  to  de- 
liver up  fugitives  from  other  nations  upon  demand ;  bi^t  the  right  to 
determine  whether  they  ought  or  ought  not  to  be  delivered,  and  to 
make  that  decision,  whatever  it  may  be,  effectual.  It  is  the  power 
to  determine  whether  it  is  the  interest  of  the  United  States  to  enter 
into  treaties  with  foreign  nations  generally,  or  with  any  particular 
foreign  nations,  for  the  mutual  delivery  of  offenders  fleeing  from 
punishment  from  either  country;  or  whether  it  is  the  interest  and 
true  policy  of  the  United  States,  to  abstain  altogether  from  such 
engagements,  and  to  refuse,  in  all  cases,  to  surrender  them.  In  the 
case  first  above  supposed,  it  will  be  admitted  that  if  the  United 
States  have  entered  into  such  treaties,  the  states  could  not  interfere, 
because  the  United  States  will  then  have  exercised  the  power ;  and 
the  exercise  of  the  same  power  by  the  states  would  be  altogether 
contradictory  and  repugnant.    It  is  in  the  latter  case,  where  they 


Digitized  by 


Google 


JANUARY  TERM,  1840-  677 

[Holmes  m.  Jamusoii  et  aL] 

refuse  to  treat,  and  refuse  to  surrender,  that  the  power  is  supposed 
to  be  dormant,  and  not  exercised  by  the  federal  government  But 
is  not  this  a  mistake  as  to  the  nature  of  the  power  ?  And  is  it  not 
as  fully  exercised  by  the  decision  not  to  surrender,  as  it  could  be  by 
a  deciision  the  other  way  ?  The  question  to  be  decided  is  a  question 
of  foreign  policy;  committed,  unquestionably,  to  the  general  govern- 
ment. The  federal  government  has  also  the  power  to  declare  war ; 
and  whenever  it  becomes  a  question  whether  we  are  to  be  at  peace 
or  at  war,  undoubtedly  the  general  government  must  determine  that 
question.  And  if  Congress  decides  that  the  honour  and  interest  of 
the  country  does  not  require  war,  and,  on  that  account,  refuses  to 
declare  it,  is  not  this  an  exercise  of  its  power  over  the  subject  ?  And 
could  it  be  said  that  the  power  was  a  dormant  power,  because  war 
had  not  been  declared  ? 

There  is,  however,  an  express  prohibition  to  the  states  to  engage 
in  war;  and  perhaps  the  case  of  ambassadors  would  be  more  analo- 
gous to  the  one  under  consideration.  The  power  of  appointing 
<<  ambassadors,  other  public  ministers,  and  consuls,''  is  given  to  the 
federal  government ;  and  there  is  no  prohibition  to  the  exercise  of 
the  same  power  by  the  states.  Now,  if  the  general  government 
deemed  it  to  be  the  true  policy  of  the  country  to  have  no  communi- 
cation or  connection  with  foreign  nations,  by  ambassadors,  other 
public  ministers,  or  consuls ;  and  refused,  on  that  account,  to  appoint 
any ;  could  it  be  said  that  this  power  was  dormant  in  the  hands  of 
the  government,  and  that  the  states  might  exercise  it  ?  Or  if  the 
general  government  deemed  it  advisable  to  have  no  such  communi- 
cations with  some  particular  foreign  nation,  could  any  state  regard 
it  as  an  unexercised  power,  and  therefore  undertake  to  exercise  it  ? 
We  can  readily  imagine  that  there  may  be  reasons  of  policy,  looking 
to  the  whole  Union,  that  might  induce  the  government  to  decline 
an  it^rchange  of  ambassadors  with  certain  foreign  countries.  It  is 
not  material  to  the  question  in  hand,  whether  that  policy  be  right 
or  wrong.  But  assuming  such  a  case  to  exist,  can  any  state  regard 
it  as  an  unexecuted  portion  of  the  power  granted  to  the  federal 
government;  and, by  appointing  an  ambassador  or  consul,  counteract 
its  designs,  and  thwart  its  policy  ?  There  can  be  but  one  answer, 
we  think,  given  to  this  question.  And  yet  the  case  before  us,  is  in  all 
respects  like  it.  It  is  a  portion  of  our  foreign  policy,  and  of  our 
foreign  intercourse.  The  general  government  must  act,  for  it  is  the 
only  nation  known  to  foreign  powers ;  and  as  their  ambassadors  are 
accredited  to  the  United  States,  and  not  to  the  states,  whatever  de- 
mands they  have,  they  must  address  to  the  general  government. 
And  in  every  case,  therefore,  where  an  offender,  such  as  we  are 
speaking  of,  is  within  the  United  States,  and  the  foreign  government 
desires  to  get  possession  of  him ;  the  demand  must  be  made  on  the 
general  government:  and  they  are  as  much  bound  to  decide  upon  it, 
as  they  are  upon  a  question  of  sending  or  receiving  an  ambassador, 
or  a  question  of  peace  or  war.  How,  then,  can  a  state  exercise  a 
concurrent  power,  or  any  power  on  the  same  question  ?  *  In  the  lan- 
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guage  of  the  Supreme  Court,  iu  the  case  of  Houston  vs.  Moore,  5 
Wheat  23,  ^  we  are  altogether  incapable  of  comprehending  how 
two  distinct  wills  can  at  the  same  time  be  exercised  in  relation  to 
the  same  subject,  to  be  effectual ;  and,  at  the  same  time,  compatible 
with  one  another.'' 

The  confusion  and  disorder  which  would  arise  from  the  exercise 
of  this  power  by  the  several  states,  is  too  obvious  to  need  comment 
At  the  present  moment,  w^en  Europe  is  at  peace,  there  is  no  strong 
inducement  to  pursue  an  offender  who  has  taken  refuge  in  this 
country ;  and  very  earnest  efforts,  therefore,  are  not  often  made  to 
obtain  possession  of  the  fugitive.  But  in  the  ordinary  course  of 
human  affairs,  this  cannot  always  be  the  case ;  and  if  civil  conmio- 
tions  should  take  place  in  any  of  the  great  nations  of  Europe,  pow- 
erful inducements  will  often  exist  to  pursue  those  who  may  be  com* 
pelled  to  fly  from  the  vengeance  of  the  victorious  party.  And  in 
case  a  war  should  break  out  between  any  of  the  leading  govern- 
ments of  the  old  world,  sufficient  motives  will  perhaps  be  found  to 
make  the  belligerent  nations  extremely  anxious  to  obtain  possession 
of  persons  who  may  be  found  in  some  one  of  the  United  States. 
And  how  could  this  great  national  power  be  exercised  with  uni- 
formity or  advantage,  if  the  several  states  were,  from  time  to  time, 
to  determine  the  question  ?  One  would  probably  determine  to  sur- 
render for  one  set  of  offences ;  another,  another.  One  state,  perhaps, 
would  surrender  for  political  offences ;  another  would  not :  and  one 
state  might  deliver  up  fugitives  to  one  nation  only ;  while  another 
state  would  select  some  other  foreign  nation,  as  the  only  object  of 
this  comity.  Such  conflicting  exercises  of  the  same  power  would 
not  be  well  calculated  to  preserve  respect  abroad  or  union  at  home. 
In  times  of  high  excitement,  nothing  but  mischief  could  grow  out 
of  it 

Nor  do  we  perceive  any  advantage  that  could  arise  to  the  states 
at  any  time  from  the  possession  of  this  power.    It  is,  as  we  have 
already  said,  in  no  degree  connected  with  their  police  powers ;  and 
they  can,  undoubtedly,  remove  from  their  territory  every  descrip- 
tion of  offenders  who,  in  the  judgment  of  the  legislature,  are  dan- 
gerous to  the  peace  of  the  state.     It  may,  indeed,  be  supposed  that 
along  the  border  line  which  separates  the  Canadas  from  the  United 
States,  the  facility  of  escape  into  another  jurisdiction  is  a  tempta 
tion  to  crime,  and  that  an  arrangement  between  the  authorities  ot 
the  province  and  the  states  which  adjoin  them,  for  the  mutual  deli 
very  of  offenders,  would  be  advantageous  to  both.    If  such  an  ar 
rangement  is  deemed  desirable,  the  foresight  of  the  framers  of  the 
Constitution  have  provided  the  way  for  doing  it,  without  interfering 
with  the  powers  of  foreign  intercourse  committed  to  the  general 
government,  or  endangering  the  peace  of  the  Union.    Under  the 
second  clause  of  the  tenth  article  of  the  first  section  of  the  Consti 
tution,  any  state,  with  the  consent  of  Congress,  may  enter,  into  such 
an  agreement  with  tha  Canadian  authorities.  The  agreement  would. 
In.  that  event,  be  made  under  the  supervision  of  the  United  States, 
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and  the  particular  offences  defined  in  which  the  power  was  to  be 
exercised ;  and  the  national  character  of  the  persons  who  were  to 
be  embraced  in  it,  as  well  as  the  proof  to  be  required  to  justify  the 
surrender.  The  peculiar  condition  of  the  border  states  would  take 
away  all  just  cause  of  complaint  from  other  nations,  to  whom  the 
same  comity  was  not  extended  ;  and  at  the  same  time,  the  proper 
legal  safeguards  would  be  provided,  for  the  protection  of  citizens  of 
other  states,  who  might  happen  to  become  obnoxious  to  the  Cana- 
dian authorities,  and  be  demanded  as  offenders  against  its  laws. 
They  would  not  be  left  to  the  unlimited  discretion  of  the  states  in 
which  they  may  happen  to  be  found,  when  the  demand  is  made ;  as 
must  be  the  case,  if  the  power  in  question  is  possessed  by  the 
states. 

Upon  the  whole,  therefore,  my  three  Brothers,  before  mentioned, 
and  myself;  after  the  most  careful  and  deliberate  examination;  are 
of  opinion,  that  the  power  to  surrender  fugitives,  who,  having  com- 
mitted offences  in  a  foreign  country,  have  fled  to  this  for  shelter, 
belongs  under  the  Constitution  of  the  United  States,  exclusively  to 
the  federal  government ;  and  that  the  authority  exercised  in  this  in- 
stance by  the  Governor  of  Vermont,  is  repugnant  to  the  Constitu- 
tion of  the  United  States. 

It  is,  therefore,  our  opinion,  that  the  judgment  of  the  Supreme 
Court  of  Vermont  ought  to  be  reversed,  and  the  cause  remanded 
to  that  Court ;  and  that  it  be  certified  to  them,  with  the  record,  as  the 
opinion  of  this  Court,  that  the  said  Greorge  Holmes  is  entitled  to  his 
discharge,  under  the  habeas  corpus  issued  at  his  instance. 

In  the  division,  however,  which  has  taken  place  between  the 
members  of  the  Court,  a  different  judgment  must  be  entered. 

Mr.  Justice  Thompson. 

This  case  comes  up  by  writ  of  error  from  the  Supreme  Court  of 
the  state  of  Vermont,  under  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789.  The  proceedings  in  the  state  Court  which  are  brought 
here  for  review,  have  been  already  so  fiiUy  stated,  that  it  is  unne- 
cessary for  me  to  repeat  them.  It  is  sufficient  for  me  to  state,  simply, 
that  these  proceedings  are  founded  upon  a  writ  of  habeas  corpus, 
under  which  George  Holmes  was  brought  up  before  the  Supreme 
Court,  claiming  to  be  discharged  from  the  custody  of  the  she- 
riff, when  he  was  held  under  a  warrant  from  the  Governor  of 
Vermont,  by  which  the  sheriff  was  commanded  to  arrest  the  said 
George  Holmes,  as  a  fugitive  from  justice,  from  the  province  of. 
Lower  Canada,  he  having  been  there  indicted  for  the  crime  of 
murder. 

In  the  examination  of  this  case  I  shall  confine  myself  simply  to 
the  question,  whether  the  case  comes  within  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act,  so  as  to  give  this  Court  jurisdiction  and 
authority  to  review  the  proceedings  in  the  Supreme  Court  of  Ver- 
mont. I  do  not  intend  to  examine  the  question,  whether  the  pro- 
ceedings upon  a  habeas  corpus  is  <<a  suit,''  within  the  meaning  of  this 
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twenty-fifth  section ;  or  whether  a  writ  of  error  will  lie  to  review 
proceedings  upon  a  habeas  corpus.    Although  the  case  upon  these  ' 
points  is  not  free  from  doubts;  yet^  thinking  as  I  do,  that  this  Court 
has  not  jurisdiction  at  all  of  the  case,  these  points  are  of  minor  im- 
portance. 

In  the  case  of  Crowell  vs.  Randall,  10  Peters,  391,  this  Court  re- 
viewed all  the  cases  which  had  been  brought  before  it  under  the] 
twenty-fifth  section,  when  the  question  of  jurisdiction  was  brought 
under  the  consideration  of  the  Court;  which  review  resulted  m  the 
following  conclusion:  ^^That  it  has  been  uniformly  held,  that  to 
give  this  Court  appellate  jurisdiction,  two  things  should  have  oc- 
curred, and  be  apparent  upon  the  record.  First,  that  some  one  of 
the  questions  stated  in  the  section  did  arise  in  the  Court  below. 
And,  secondly,  that  a  decision  was  actually  made  known  by  the 
same  Court,  in  the  manner  required  by  the  section.  If  both  these 
do  not  appear  on  the  record,  the  appellate  jurisdiction  fails.  That  it 
is  not  sufficient  to  show  that  such  question  might  have  occurred,  or 
such  decision  might  have  been  made  in  the  Court  below;  It  must 
be  demonstrable  that  they  did  exist,  and  were  made.  That  it  is 
not  indispensable,  that  it  should  appear  on  the  record,  in  totidem 
verbis,  or  by  direct  and  positive  statement,  that  the  question  was 
made,  and  the  decision  given  by  (he  Court  below  on  the  very  point. 
But,  that  it  is  sufficient,  if  it  is  clear  from  the  facts  stated,  by  just 
and  necessary  inference,  that  the  question  was  made ;  and  that  the 
Court  below  must,  in  order  to  have  arrived  at  the  judgment  pro- 
nounced by  it,  have  come  to  the  very  decision  of  that  question  as 
indispensable  to  that  judgment.  That  it  is  not  sufficient  to  show 
that  a  question  might  have  arisen  or  been  applicable  to  the  case, 
unless  it  is  farther  shown,  on  the  record,  that  it  did  arise  and  was 
applied  by  the  state  Court  to  the  case.'' 

According  to  this  construction  of  the  law,  it  is  clear  that  some  one 
of  the  cases  put  in  this  section  of  the  act  did  in  point  of  fact  arise, 
and  was  in  point  of  fact  decided  upon  in  the  state  Court. 

Let  us  test  the  case  now  before  us  by  these  rules.  This  record 
does  not  in  any  manner  whatever  point  to  the  authority  under  which 
the  Governor  of  Vermont  claimed  to  have  acted.  Nor  is  there  any 
treaty,  or  law  of  the  United  States,  or  any  particular  part  of  the 
Constitution  alluded  to  in  the  record,  with  which  the  power  exer- 
cised by  the  Governor  is  brought  in  conflict  or  decided  against.  In 
all  the  cases  heretofore  brought  up  under  this  provision  in  the  Judi- 
ciary Act,  the  record  puts  the  proceedings  in  the  state  Court  upon 
some  specific  law  or  authority,  under  which  the  Court  professed  to 
act;  and  which  enabled  this  Court  to  examine  such  claim  on  the 
part  of  the  state  Court,  and  to  see  whether  it  fell  within  the  revising 
power  of  this  Court.  But  as  the  proceedings  in  this  case,  in  the 
^itate  Courts,  do  not  point  to  the  authority  under  which  the  Governor 
claimed  to  have  acted,  we  are  left  to  mere  conjecture  upon  that 
point.  As  the  case  stands  upon  this  record,  it  is  a  mere  exercise  of 
i>ower  by  the  Governor,  in  arresting  George  Holmes  for  the  purpose 
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of  delivering  him  over  to  some  person  in  Canada,  authorized  to  re- 
ceive him.  This  record  does  not  show  any  demand,  or  even  request 
by  any  authority  in  Canada,  to  have  this  done.  From  any  thing 
that  appears  on  this  record,  it  was  a  self-moved  action  on  the  part 
of  the  Governor,  under  a  sense  of  justice ;  that  as  he  was  charged 
with  the  crime  of  murder  in  Canada,  and  must  be  punished  there,  if 
anywhere,  he  saw  fit  to  arrest  him  and  send  him  there.  Nothing 
appears  on  the  record,  in  any  manner  whatever,  warranting  the  con- 
clusion that  the  state  of  Vermont  had  authorized  the  Governor  to 
exercise  such  power ;  or  that  any  arrangement  had  been  made  be- 
tween the  state  and  the  government  of  Canada  upon  this  subject. 
And  admitting  this  to  have  been  an  arbitrary  exercise  of  power, 
without  even  the  colour  of  authority ;  it  does  not  rest  with  this  Court 
to  control  or  correct  the  exercise  of  such  power,  unless  the  case  is 
brought  within  some  one  of  the  three  classes  of  cases  specified  in  the 
act  of  Congress. 

There  is  certainly  no  general  power  vested  in  this  Court  to  revise 
any  other  cases.  And  according  to  the  case  of  Crowell  vs.  Randall, 
it  must  appear,  either  directly,  or  by  necessary  inference,  that  some 
one  of  these  questions  did  in  point  of  fact  arise,  and  was  decided  by 
the  Court.  As  the  record  in  this  case  does  not  point  to  any  treaty, 
or  law,  or  any  part  of  the  Constitution  of  the  United  States,  or  au- 
thority embraced  by  it,  that  was  drawn  in  question,  or  that  has  been 
violated  by  the  state  Court ;  it  makes  it  necessary  to  examine  more 
at  length,  the  several  classes  of  cases  mentioned  in  this  twenty-fifth 
section,  which  fall  under  the  revising  power  of  this  Court,  to  see 
whether  this  case  can  be  brought  within  any  of  them.  This  section 
contains  three  specified  classes.  The  first  is,  where  is  drawn  in 
question  the  validity  of  a  treaty,  or  statute  of,  or  authority  exercised 
under,  the  United  States,  and  the  decision  is  against  their  validity. 
This  record,  certainly,  does  not  show  that  any  treaty  or  law  of  the 
United  States,  or  any  authority  exercised  under  the  United  States, 
was  drawn  in  question  at  all;  and,  of  course,  there  could  have  been 
no  decision  against  their  validity.  The  Court  did  not  profess  to  act 
under,  or  against  any  such  source  of  authority.  The  next  class  is, 
where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an  autho- 
rity exercised  under  any  state,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favour  of  their  validity.  There  is  no  treaty  or  law 
of  the  United  States  drawn  in  question,  nor  was  there  any  statute 
of  Vermont  in  any  manner  under  the  consideration  of  the  Court,  or 
any  decision  upon  the  validity  of  a  statute  of  that  state.  The  record 
does  not  furnish  the  slightest  evidence  that  the  state  of  Vermont  had 
ever  passed  any  law  on  the  subject ;  and  to  draw  the  conclusion 
from  the  mere  fact  of  surrender  by  the  Governor,  that  the  laws  of 
the  state  had  authorized  it,  is  certainly  looking  to  something  not 
apparent  on  the  record,  which  this  Court  has  said  cannot  be  done. 
If,  therefore,  the  present  case  falls  at  all  within  this  class,  it  must  be 
because  it  was  the  exercise  of  an  authority  repugnant  to  the  Consti- 
3c2 
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mtion  of  the  United  States.  And  then  the  question  arises,  what  part 
of  the  Constitution  has  been  violated,  or  is  in  conflict  with  the  power 
exercised  in  this  case.  The  a^ument  at  the  bar  did  not  point  to 
any  specific  provision  in  the  Constitution  that  has  been  violated, 
except  the  fifth  amendment ;  which  declares  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law.  It 
is  unnecessary  to  stop  to  inquire  whether  this  case  falls  within  that 
provision,  if  it  would  be  brought  to  bear  upon  it :  for  this  Court  has| 
decided,  that  none  of  these  amendments  apply  to  the  states,  but  are. 
limitations  upon  the  powers  of  the  general  government  7  Peters,' 
247.  The  argument  has  rested  principcdly  upon  the  theory  of  our 
government,  in  relation  to  the  treaty-making  power,  and  the  organ 
for  conducting  foreign  intercourse.  There  is  certainly  no  specific 
provision  in  the  Constitution  on  the  subject  of  surrendering  fugitives 
from  justice,  from  a  foreign  country,  if  demanded ;  and  we  are  left 
at  large  to  conjecture  upon  various  parts  of  the  Constitution,  to  see 
if  we  can  find  that  such  power  is  by  fair  and  necessary  implication 
embraced  within  the  Constitution :  I  mean,  whether  any  such  obli- 
gation is  imposed  upon  any  department  of  our  government,  by  the 
Constitution,  to  surrender  to  a  foreign  government  a  fugitive  from 
justice.  For  unless  there  is  such  a  power  vested  somewhere,  it  is 
difficult  to  perceive  how  the  Governor  of  Vermont  has  violated  any 
authority  gfiven  by  the  Constitution  to  the  general  government  If 
such  a  power  or  obligation,  in  the  absence  of  any  treaty  or  law  of 
Congress  on  the  subject,  rests  anywhere,  I  should  not  be  disposed  to 
question  its  being  vested  in  the  President  of  the  United  States.  It  b 
a  power  essentially  national  in  its  character,  and  required  to  be  car- 
ried into  execution  by  intercourse  with  a  foreign  government :  and 
there  is  a  fitness  and  propriety  of  this  being  done  through  the  exe- 
cutive department  of  the  government,  which  is  intrusted  with  autho- 
rity to  carry  on  our  foreign  intercourse.  I  do  not  mean  to  enter  at 
large  into  the  question  of  surrendering  to  foreign  governments  fugi- 
tives from  justice.  Whatever  that  power,  or  duty,  or  obligation  may 
be,  it  is,  in  my  judgment,  not  within  the  authority  of  this  Court  to 
regulate  or  control  its  exercise.  In  order  to  give  such  power  to  this 
Court,  when  the  surrender  has  been  made  under  authority  of  a  state, 
it  must  appear  to  be  repugnant  to  the  Constitution,  or  an  existing 
law  or  treaty  of  the  United  States.  And  unless  the  President  of  the 
United  States  is,  under  the  Constitution,  vested  with  such  power,  it 
exists  nowhere ;  there  being  no  treaty  or  law  on  the  subject  And 
it  appears  to  me  indispensably  necessary,  in  order  to  maintain  the 
jurisdiction  of  this  Court  in  the  present  case,  to  show  that  the  Pre- 
sident is  vested  with  such  power  under  the  Constitution.  This  record 
shows  that  such  power  or  authority  has  been  expressly  disclaimed 
by  the  President,  on  an  application  by  the  Governor  of  Vermont,  in 
the  year  1825.  The  Secretary  of  State,  in  answer  to  the  letter  of 
the  Governor  of  Vermont  on  that  subject,  says,  *^  I  am  instructed  by 
the  President  to  express  his  regret  to  your  Excellency,  that  the  re- 
quest of  the  acting  Governor  of  Canada  cannot  be  complied  with 
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under  any  authority  now  vested  in  the  executive  government  of  the 
United  States;  the  stipulation  between  this  and  the  British  govern- 
ment, for  the  mutual  delivery  over  of  fugitives  from  justice,  being  no 
longer  in  force,  and  the  renewal  of  it  by  treaty,  being  at  this  time  a 
subject  of  negotiation  between  the  two  governments."  Here,  then, 
is  a  direct  denial  by  the  President  of  the  existence  of  such  a  power 
in  the  executive,  in  the  absence  of  any  treaty  on  the  subject.  And 
such  has  been  the  settled  and  uniform  course  of  the  executive  go- 
vernment of  the  United  States  upon  this  subject,  since  the  expiration 
of  our  treaty  with  England.  And  if  this  be  so,  it  may  be  emphati- 
cally asked,  what  power  in  the  general  government  comes  in  con- 
flict with  the  power  exercised  by  the  Governor  of  Vermont?  In 
order  to  maintain  the  jurisdiction  of  this  Court  in  the  present  case, 
it  must  be  assumed  that  the  President  has,  under  and  by  virtue  of 
the  Constitution,  in  the  absence  of  any  treaty  on  the  subject,  autho- 
rity to  surrender  fugitives  from  justice  to  a  foreign  government; 
otherwise  it  cannot  be  said,  that  the  Governor  of  Vermont  has  vio- 
lated the  Constitution  of  the  United  States.  If  any  such  power  is  to 
be  given  to  the  President  by  treaty,  it  is  not  merely  to  regulate  the 
mode  and  manner  of  exercising  an  existing  power ;  but  must  be  a 
treaty  creating  the  power,  and  founded  upon  the  mere  comity  of 
nations,  and  not  resting  upon  any  obligation,  the  performance  of 
which  a  foreign  nation  has  a  right  to  demand  of  our  government. 
This  power  to  surrender  fugitives  from  justice,  to  a  foreign  govern- 
ment, has  its  foundation,  its  very  life  and  being,  in  a  treaty,  to  be 
made  between  the  United  States  and  such  foreign  government;  and 
is  not,  by  the  Constitution,  vested  in  any  department  of  our  govern- 
ment, without  a  treaty.  The  power,  therefore,  exercised  by  the 
Governor  of  Vermont,  can  at  most  be  only  repugnant  to  a  dormant 
power,  resting  entirely  upon  comity  and  reciprocity,  to  be  established 
by  treaty;  and  which  may,  by  possibility,  be  brought  into  action  at 
some  future  day,  through  the  instrumentality  of  such  a  treaty.  This, 
in  my  judgment,  is  too  remote  and  contingent  to  fall  under  the  pro- 
tecting authority  of  this  Court,  under  the  twenty-fifth  section  of  the 
Judiciary  Act. 

.  The  remaining  .class  of  cases  embraced  in  this  section,  is,  where  is 
drawn  in  question  the  construction  of  any  clause  of  the  Constitution, 
or  of  a  treaty  or  statute  of,  or  commission  held  ynder,  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege,  or  ex- 
emption, specially  set  up  or  claimed  by  either  party,  under  such 
clause  of  the  said  Constitution,  treaty,  statute,  or  commission. 

This  class  points  to  some  particular  clause  in  the  Constitution,  or 
of  a  treaty,  or  statute,  or  commission,  held  under  the  United  States ; 
by  which  a  right,  title,  privilege,  or  exemption  is  claimed,  and  the 
decision  is  against  such  claim.  It  may  be  again  observed,  that  no 
treaty  or  law  was  drawn  in  question.  Nor  was  any  particular 
clause  in  the  Constitution,  conferring  any  privilege  or  exemption,  in 
any  manner  whatever  alluded  to  in  the  record,  or  can  be  sup- 
posed by  any  reasonable  intendment  to  have  been  drawn  in  ques- 
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tion ;  except,  perhaps,  the  fifth  amendment,  which,  as  it  has  been 
already  shown,  does  not  apply  to  the  states,  whatever  may  be  its 
construction.  Nor  can  the  prohibition  to  the  states  to  enter  into 
any  treaty,  alliance,  or  confederacy,  or  into  any  agreement  or  com- 
pact, with  another  state,  or  with  a  foreign  power,  be  considered  as 
drawn  in  question  or  violated.  There  is  nothing  in  this  record  to 
warrant  an  inference,  that  the  state  of  Vermont  had  ever  entered 
into  any  agreement  or  compact  with  Canada,  in  relation  to  the  sur- 
render of  fugitives  from  justice.  The  Governor  of  Vermont  does 
not  profess  to  act  under  any  such  agreement;  and  it  is  inconceivable, 
if  any  existed,  why  no  allusion  whatever  is  made  to  it  in  his  war- 
rant, or  in  the  proceedings  before  the  Court  The  record,  in  my 
judgment,  does  not  furnish  the  least  evidence,  justifying  a  conclu- 
sion that  any  treaty,  compact,  or  agreement  of  any  description, 
had  been  entered  into  between  the  state  of  Vermont  and  Canada, 
on  the  subject  of  surrendering  fugitives  from  justice ;  and  the  case 
now  before  the  Court  is  the  only  one,  from  any  thing  appearing  on 
the  record,  where  it  has  ever  been  attempted.  And  to  construe  this 
single  isolated  case,  and  that  too,  by  the  Governor  alone,  without 
any  evidence  of  his  acting  under  the  authority  of  any  statute  of  the 
state  on  the  subject,  to  be  an  entering  into  a  solemn  eompact  or 
agreement  between  the  state  of  Vermont  and  a  foreign  power,  in 
violation  of  the  article  of  the  Constitution,  which  prohibits  a  state 
from  entering  into  any  compact  or  agreement  with  a  foreign  power; 
is  a  construction  to  which  I  cannot  yield  my  assent 

I  am  not,  therefore,  able  to  discover  how  any  question  could  have 
arisen,  and  been  decided  in  the  Supreme  Court  of  Vermont,  coming 
within  the  appellate  power  of  this  Court.  This  power  is  not  only 
affirmatively  declared  and  pointed  to  certain  specified  cases;  but 
there  is  an  express  denial  of  the  authority  of  this  Court  to  go  be- 
yond such  specific  questions.  The  act  declares,  that  no  other  error 
shall  be  assigned  or  regarded  as  a  ground  of  reversal,  than  such  as 
appears  on  the  face  of  the  record,  and  iounediately  respects  the  be- 
fore-mentioned questions  of  the  validity  or  construction  of  the  Con- 
stitution,, treaties,  statutes,  commission,  or  authority  in  dispute. 

And  it  appears  to  me  to  be  a  very  strong  and  cogent  objection  to 
taking  jurisdiction  in  this  case,  that  a  reversal  of  the  judgment  will 
be  entirely  unavailing  unless  the  Supreme  Court  of  Vermont  shall 
voluntarily  discharge  the  prisoner.  It  is  certainly  not  in  the  power 
of  this  Court  to  enforce  its  judgment  If  the  jurisdiction  of  this 
Court  was  clearly  and  plainly  given,  it  might  not  be  a  satisfactory 
answer,  that  it  could  not  execute  its  judgment  But  where  the  au- 
thority of  this  Court  depends  upon  a  doubtful  construction  of  its 
appellate  power,  it  furnishes  a  persuasive  reason  against  applying 
the  power  to  a  case  which  may  result  in  a  nugatory  and  fruitless 
judgment.  It  is  not  to  be  presumed  that  Congress  would  vest  in 
this  Court  a  power  to  judge,  and  decide,  and  withhold  from  it  the 
authority  to  execute  such  judgment  It  would  be  of  no  benefit  to 
the  party,  and  would  be  placing  the  Court  in  no  very  enviable  a 
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sitaation.  If  the  proceedings  on  a  habeas  corpus  is  a  suit  within 
the  meaning  of  the  Judiciary  Act,  an  execution  of  the  judgment 
is  the  fruit  and  end  of  the  suit,  and  is  very  aptly  called  the  end  of 
the  law.  And  the  provisions  contained  in  this  twenty-fifth  section 
of  the  Judiciary  Act,  show  very  satisfactorily  in  my  judgment,  that  the 
revising  power  of  this  Court  was  not  intended  to  be  applied  to  any 
case  where  the  Court  could  not  execute  its  judgment.  The  act  de- 
clares, that  the  writ  of  error  shall  have  the  same  effect  as  if  the 
judgment  or  decree  complained  of  had  been  rendered  or  passed  in 
a  Circuit  Court.  And  the  proceedings  upon  the  reversal  shall  also 
be  the  same,  except  that  the  Supreme  Court,  instead  of  remanding 
the  cause  for  a  final  decision,  as  before  provided,  may  at  their  dis- 
cretion, if  the  cause  shall  have  been  once  remanded  before,  proceed 
to  a  final  decision  of  the  same,  and  award  execution.  This  looks 
to  a  case  where  the  state  Court  refuses  to  execute  the  judgment  of 
this  Court  No  such  provision  is  made  or  allowed,  when  the  writ 
of  error  is  to  a  Circuit  Court  of  the  United  States.  In  such  case, 
the  Judiciary  Act  declares  that  the  Supreme  Court,  shall  not  issue 
execution  in  causes  that  are  removed  before  them  by  writs  of  error, 
but  shall  send  a  special  mandate  to  the  Circuit  Court  to  award  exe- 
cution thereon.  And  what  is  the  reason  for  this  difierent  mode  of 
executing  the  judgment  of  this  Court.  It  is  because  this  Court  cau 
coerce  the  Circuit  Courts  to  execute  the  mandate.  The  Judiciary 
Act  gives  to  the  Supreme  Court  the  power  to  issue  writs  of  man- 
damus, in  cases  warranted  by  the  principles  and  usages  of  law,  to 
any  Courts  appointed  or  persons  holding  office  under  the  authority 
of  the  United  States :  and  that  the  Courts  of  the  United  States 
shall  have  power  to  issue  writs  of  scire  facias,  habeas  corpus,  and 
all  other  writs  not  specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law. 

But  no  such  coercive  power  is  given  over  a  state  Court :  and 
hence  the  necessity  of  authorizing  this  Court  to  execute  its  own 
judgment  If  the  Supreme  Court  of  Vermont  shall  refuse  to  exe- 
cute the  judgment  of  this  Court,  requiring  the  discharge  of  the  pri- 
soner Holmes,  can  this  Court  in  any  way  enforce  its  judgment?  If 
^t  can  be  done  at  all,  it  must  be  by  sending  a  habeas  corpus  to  the 
pherifi*  or  jailor,  having  the  custody  of  the  prisoner,  to  bring  him 
here  to  be  discharged.  And  if  that  officer  shall  return  that  he 
holds  him  under  a  commitment  of  the  Supreme  Court  of  Vermont, 
what  can  this  Court  do  ?  We  must  remand  him.  And  there  ends 
our  jurisdiction. 

The  Judiciary  Act  authorizes  this  Court  to  issue  writs  of  habeas 
corpus,  and  all  other  writs  not  specially  provided  for  by  statute, 
which  m^y  be  necessary  for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  principles  and  usages  of  law; 
with  u  proviso,  however,  that  writs  of  habeas  corpus  shall  in  no 
case  extend  to  prisoners  in  jail,  unless  where  they  are  in  custody 
under  or  by  colour  of  the  authority  of  the  United  States,  or  are 
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committed  for  trial  before  some  Court  of  the  same,  or  are  necessary 
to  be  brought  into  Court  to  testify,  (sec.  14.)  The  power,  there- 
fore, of  this  Court  to  execute  its  judgment  is  expressly  taken  away ; 
and  the  prisoner  obtains  no  relief.  And  can  it  be  reasonably  sup* 
posed,  that  Congress  intended  by  this  twenty-fifth  section  of  the  Ju- 
diciary Act,  to  embrace  cases  where  the  judgment  must  be  a  dead 
letter,  and  at  most  merely  advisory,  and  the  expression  of  an 
opinion  upon  an  abstract  question,  but  utterly  fruitless,  if  the 
advice  shall  be  disregarded.  I  cannot  yield  my  assent  to  the  as- 
sumption of  a  power  which  must  place  this  Court  in  such  a  feeble, 
an  inefficient  situation.  If  this  Court  has  the  power  to  meet  the 
exigency  of  the  case  at  all,  why  not  apply  at  once  the  appropriate 
and  efficient  remedy  by  habeas  corpus;  and  relieve  the  prisoner 
from  his  illegal  imprisonment.  But  if  this  power  is  denied  to  the 
Court,  can  it  be  that  the  act  of  Congress  has  clothed  us  only  with 
the  naked  authority  to  advise  the  Supreme  Court  of  Vermont  to 
discharge  the  prisoner  ?  I  think  not.  And  that  it  is,  therefore,  a 
case  not  embraced  under  the  twenty-fifth  section  of  the  Judiciary 
Act ;  and  that  the  appellate  power  of  this  Court  cannot  reach  the 
case. 

Mr.  Justice  Baldwin  delivered  an  opinion  to  the  reporter,  after 
the  adjournment  of  the  Court ;  which  will  be  found  in  the  Appendix, 

No.  II. 

Mr.  Justice  Barbour. 

This  case  being  brought  before  us  by  a  writ  of  error,  not  from  a 
Circuit  Court  of  the  United  States,  but  from  the  Supreme  Court  of 
Judicature  of  Vermont,  we  have  no  jurisdiction  over  it ;  unless  it 
comes  within  some  one  of  the  provisions  of  the  twenty-fifth  section 
of  the  Judiciary  Act. 

The  class  of  cases  described  in  that  section,  within  which  it  is 
supposed  that  it  comes,  is  defined  in  the  following  terms :  ^  or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  ex- 
ercised under,  any  state,  on  the  ground  of  their  being  repugnant  to 
the  Constitution,  treaties,  or  laws  of  the  United  States,  and  the  deci- 
sion is  in  favour  of  such  their  validity." 

Now,  the  record  does  not,  in  terms,  state  on  what  ground  the  Court 
decided ;  the  judgment  only  declares  that  the  cause  of  detention  and 
imprisonment,  that  is,  the  warrant  of  the  Governor  of  Vermont,  is 
good  and  sufficient  in  law.  It  must,  then,  according  to  the  decision 
of  this  Court,  appear,  by  clear  and  necessary  intendment,  that  the 
question  of  the  repugnancy  of  the  authority  exercised,  either  to  the 
Constitution,  or  treaties,  or  laws  of  the  United  States,  must  have 
been  raised,  and  must  have  been  decided ;  in  order  to  have  induced 
the  judgment 

As  there  is  neither  any  treaty  nor  law,  having  relation  to  the  case, 
the  single  inquiry  is,  whether  there  is  any  provision  of  the  Consti- 
tution to  which  the  authority  in  question  is  repugnant ;  because,  if 
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there  be  not,  then  it  will  follow,  that  there  is  no  ground  foi  the  clear 
and  necessary  intendment,  or  for  any  intendment  that  such  matter 
was  drawn  in  question,  and  decided  by  the  Court  below ;  as  is  abso- 
hitely  necessary  to  give  this  Court  jurisdiction  over  a  case  brought 
here  from  a  state  Court 

I  proceed,  then,  to  examine  the  question  whether  the  Constitution 
contains  any  such  provision  ? 

The  only  clause  of  that  instrument,  upon  the  subject  of  the  sur- 
render of  fugitives  from  justice,  is  found  in  the  second  section  of  the 
fourth  article,  and  is  in  these  words ;  <<  A  person  charged  in  any  state, 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice,  and  be 
found  in  another  state,  shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered  up,  to  be  removed  to 
the  state  having  jurisdiction  of  the  crime/' 

This  provision,  by  the  obvious  import  of  its  terms,  has  no  relation 
whatsoever  to  foreign  nations ;  but  is  confined  in  its  operation  to  the 
states  of  the  Union. 

Nor,  indeed,  should  we  have  expected  to  have  found  in  such  an 
instrument  any  provision  upon  the  subject,  except  in  relation  to  the 
states  themselves.  It  is  a  compact  of  government  between  the 
states,  for  themselves,  and  not  for  others ;  it  consists,  therefore,  of  a 
designation  of  the  powers  granted ;  the  division  of  those  powers 
amongst  the  departments  which  it  created ;  and  of  such  reciprocal 
stipulations,  limitations,  and  reservations,  as  the  states  thought  pro- 
per to  make.  But  it  was  no  part  of  the  purpose  of  its  framers,  to 
define  the  duties  or  obligations  of  the  states,  thus  united,  to  foreign 
nations,  or  to  prescribe  the  mode  of  their  fulfilment. 

There  is  no  other  clause  of  the  Constitution,  which,  in  terms,  has 
even  the  remotest  allusion  to  the  surrender  of  fugitives  from  justice. 

Before  I  proceed  to  examine  the  various  provisions  in  the  text  of 
the  Constitution,  which  have  been  relied  upon  as  bearing  upon  the 
question;  I  will  take  notice  of  an  argument  urged  at  the  bar,  as 
being  founded  upon  the  fifth  amendment  to  that  instrument. 

It  was  said,  that  the  authority  exercised  in  this  case,  was  in  vio- 
lation of  that  part  of  the  fifth  amendment  which  declares,  ^  that  no 
person  shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law.''  This  argument  is  at  once  met  and  repelled  by 
the  decision  of  this  Court,  in  the  case  of  Barron  vs.  The  Mayor  and 
City  and  City  Council  of  Baltimore,  7  Peters,  243 ;  in  which  this 
Court  decided,  that  the  amendn^ents  to  the  Constitution  of  the 
United  States,  did  not  apply  to  the  state  governments.  That  they 
were  limitations  upon  the  power  granted  in  the  instrument  itself; 
and  not  upon  the  pK>wer  of  distinct  governments,  framed  by  difierent 
persons,  and  for  different  purposes.  .To  which  I  will  add,  what  is 
matter  of  history,  that  so  far  from  the  states  which  insisted  upon 
these  amendments  contemplating  any  restraint  or  limitation  by  them 
on  their  own  powers ;  the  very  cause  which  gave  rise  to  them,  was 
a  strong  jealousy  on  their  part  of  the  power  which  they  had  granted 
in  the  Constitution.    They,  therefore,  with  anxious  solicitude  endea 
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voured,  by  these  amendments,  to  guard  against  any  misconstruction 
of  the  granted  powers,  which  might,  by  possibility,  be  the  result  of 
the  generality  of  the  terms  in  which  they  were  expressed.  But  it 
is  unnecessary  to  dwell  longer  on  this  point;  because  it  is  not  only 
decided  in  the  case  just  cited,  but  it  is  also  declared  in  the  case  of 
Lessee  of  Livingston  va.  Moore  and  others,  7  Peters,  551,  552,  to 
be  settled,  that  the  amendments  of  the  Constitution  of  the  United 
States  do  not  extend  to  the  states. 

I  now  return  to  the  text  of  the  Constitution  itself.  It  was  said  in 
the  argument,  that  by  that  instrument  the  whole  foreign  intercourse 
of  the  country  was  confided  to  the  federal  government.  That  as 
between  foreign  nations  and  the  United  States,  the  individual  states 
are  not  known.  That  they  are  known  only  in  their  confederated 
character  as  the  United  States.  That  the  question  as  to  the  surren- 
der of  fugitives  from  justice,  being  a  national  one,  it  follows  as  a  con- 
sequence, that  it  can  only  be  decided  and  acted  upon  by  the  United 
States. 

It  is  admitted,  that  the  regulation  of  our  foreign  intercourse  is 
confided  to  the  federal  government.  But,  that  the  proposition  thus 
generally  propounded,  may  be  reduced  to  a  definite  form ;  that  we 
may  have  some  standard  of  practical  application  by  which  to  test 
the  nature,  character,  and  extent  of  this  power  over  foreign  inter- 
course, and  its  bearing  upon  the  present  question;  it  becomes  neces- 
sary to  examine  the  provisions  of  the  Constitution  which  relate  to 
it ;  for  it  is  just  that,  and  that  only,  which  the  provisions  of  that 
instrument  have  made  it.  The  only  clauses  of  the  Constitution,  as 
far  as  I  am  informed,  which  relate  to  our  foreign  intercourse,  are  : 
1.  The  one  which  gives  to  the  President,  with  the  advice  and  con- 
sent of  the  Senate,  power  to  make  treaties,  and  to  nominate,  and, 
with  the  advice  and  consent  of  the  Senate,  to  appoint  ambassadors, 
other  public  ministers,  and  consuls.  2.  That  which  gives  to  the 
President  alone,  power  to  receive  ambassadors,  and  other  public 
ministers.  3.  That  which  absolutely  prohibits  the  states  from  enter- 
ing into  any  treaty,  alliance,  or  confederation:  and,  lastly,  that 
which  prohibits  them,  without  the  consent  of  Congress,  from  enter- 
ing into  any*  agreement  or  compact  with  a  foreign  power.  Thus  it 
appears,  that  the  whole  power  of  foreign  intercourse  granted  to  the 
federal  government,  consists  in  this,  that  while  it  is  authorized, 
through  the  President  and  Senate,  to  make  treaties;  tlie  states  are 
prohibited  from  entering  into  any  treaty,  agreement,  or  compact, 
with  a  foreign  state.  Now,  there  is  nothing  in  the  record  to  show 
that  Vermont  has  violated  this  prohibition  in  the  Constitution,  be- 
cause it  does  not  appear  that  that  state  has  entered  into  any  treaty 
agreement,  or  compact,  whatsoever,  with  any  foreign  state. 

The  only  argument,  then,  which  can  be  urged  to  prove  that  the 
act  done  by  the  Governor  of  Vermont,  is  a  violation  of  these  provi- 
sions of  the  Constitution,  must  be  this,  if  not  in  form,  certainly  in 
efiect:  The  President  and  Senate  have  power  to  make  treaties 
with  foreign  states,  but  Vermont  has  surrendered  to  a  foreign  state 
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a  fugitive  from  justice  who  was  within  her  jurisdiction ;  therefore, 
Vermont  has  violated  that  part  of  the  Constitution  which  authorized 
the  President  and  Senate  to  make  treaties.  Can  such  a  conclusion 
follow  from  such  premises  ?  I  would  respectfully  say,  that  to  me, 
it  seems  to  be  a  non  sequitur.  I  am  ready  to  admit  that  the  Presi- 
dent and  Senate  can  make  treaties,  which  are  not  themselves  repug- 
nant to  the  Constitution.  I  further  admit  that,  as  by  the  usages  of 
nations,  as  well  as  by  the  practice  of  the  United  States,  the  surren- 
der of  fugitives  is  deemed  to  be  a  proper  subject  for  treaty;  therefore 
it  is  competent  to  them  to  make  treaties  in  relation  to  that  subject. 
I  further  admit,  that  if  a  treaty  had  been  made,  by  which  the  fede- 
ral government  had  bound  itself  to  surrender  fugitives  to  a  foreign 
nation,  and  one  had  been  arrested  under  the  treaty,  for  the  purpose 
of  being  surrendered,  and  the  judicial  authority  of  Vermont  had 
discharged  him  upon  habeas  corpus;  then  it  might  be  said,  that  such 
discharge  was  repugnant  to  the  treaty.  But  the  question  here  is, 
not  whether  the  act  of  the  Governor  of  Vermont  is  repugnant  to  a 
treaty,  for  there  exists  none  in  relation  to  the  subject ;  but  the  ques- 
tion is,  whether  it  is  repugnant  to  the  Constitution,  because,  by  that 
the  President  and  Senate  have  power  to  make  treaties  for  the  sur 
render  of  fugitives,  but  which  power  they  have  not  executed? 

There  are  two  classes  of  provisions  in  the  Constitution,  as  to 
which  this  question  may  arise. 

The  first  is,  where  the  Constitution  operates,  per  se,  by  its  own 
intrinsic  energy.  In  cases  of  this  class,  it  is  not  necessary  that  any 
power  should  be  exercised  by  any  department  of  the  federal  govern- 
ment, to  bring  it  into  active  operation.  The  Constitution  is,  in  this 
class  of  its  provisions,  a  perpetually  self-existing  impediment  to  any 
action  on  the  part  of  the  states,  on  the  subjects  to  which  they  relate. 

Thus,  to  exemplify:  it  declares  that  no  state  shall  pass  a  <^  bill  of 
attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts/' Now  if  a  state  were  to  pass  either  of  the  kinds  of  law  which 
are  thus  prohibited;  such  a  state  law,  or  any  authority  exercised 
under  it,  would  necessarily  be  repugnant  to  the  Constitution.  The 
thing  done  would.be  in  direct  opposition  to  the  supreme  law  of  the 
land,  which  had  commanded  that  it  should  not  be  done.  This  class 
of  cases,^here  there  is  an  express  prohibition,  has  no  relation  what- 
ever to  any  conflict  between  the  powers  granted  to  the  federal  go- 
vernment, and  those  reserved  to  the  states.  Such  a  state  law  as  I 
have  just  supposed,  would  be  equally  repugnant  to  the  Constitution, 
whether  thare  was  or  was  not  any  power  granted  to  the  federal 
government  over  the  subject  on  which  such  a  state  law  operated. 
This  class  embraces  also  certain  cases  in  which  a  power,  su<^h  as 
had  been  previously  exercised  by  the  states,  is  granted  to  the  fede- 
ral government,  in  terms  which  import  exclusion:  such,  for  example, 
as  the  power  granted  to  Congress,  of  exclusive  legislation  over  the 
District  of  Columbia.  In  such  a  case,  it  has  been  held,  that  although 
there  is  no  express  prohibition  upon  the  states,  yet  the  terms  of  the 
grant,  by  necessary  cAnstruction,  imply  it ;  because  a  provision  that 
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one  government  shall  exercise  exclusive  power,  is  tantamount  to  a 
declaration  that  no  other  shall ;  for  if  any  other  could,  it  would 
cease  to  be  exclusive ;  and  such  a  declaration  is  therefore  in  efiect  a 
prohibition.  Here  too,  then,  any  action  on  the  part  of  a  state,  upon 
a  subject  thus  exclusively  granted  to  the  federal  government,  would 
be  repugnant  to  the  Constitution,  operating  by  its  own  intrinsic 
energy,  without  any  action  by  the  federal  government :  because,  as 
to  such  cases,  the  supreme  law  of  the  land  has  declared,  in  effect, 
that  no  state  shall  enter  upon  this  field  of  power. 

The  second  class  of  constitutional  provisions,  as  to  which  this 
question  of  repugnancy  may  arise,  consists  of  those  powers  granted 
to  the  federal  government,  which  the  states  previously  possessed ; 
where  there  is  nothing  in  the  terms  of  the  grant  which  imports  ex- 
clusion, and  where  there  is  no  express  prohibition  upon  the  states. 

As  to  this  class  of  powers,  the  great  constitutional  problem  to  be 
solved  is,  whether  any  of  them  can  be  construed  as  being  exclusive. 
If  they  can,  then  the  necessary  consequence  is,  that  the  states  can- 
not exercise  them;  whether  the  federal  government  shall  or  shall 
not  think  proper  to  execute  them.  If,  on  the  contrary,  they  are  not 
exclusive  but  concurrent,  then  the  states  may  rightfully  exercise 
them;  and  no  question  of  repugnancy  can  ever  rise  whilst  the  power 
remains  dormant  and  unexecuted  by  the  federal  government.  Such 
a  question  can  only  occur  when  the  actual  exercise  of  such  a  power 
by  the  states  comes  into  direct  conflict  with  the  actual  exercise  of  the 
same  power  by  the  federal  government.  This  characteristic  of  con- 
current powers,  is  illustrated  by  the  familiar  example  of  the  power 
of  taxation.  Thus,  although  the  power  of  lajring  and  collecting 
taxes  is  specifically  granted  to  Congress,  yet  the  states,  as  we  ail 
know,  sire  in  the  habitual  exercise  of  the  same  power,  over  the  same 
people,  and*  the  same  objects  of  taxation,  and  at  the  same  time,  as 
the  federal  government ;  except  when  the  states  are  restrained  by 
an  express  prohibition  from  acting  on  particular  objects;  that  is, 
from  laying  any  imposts  or  duties  on  imports  or  exports,  beyond 
what  may  be  absolutely  necessary  for  executing  their  inspection 
laws.  And  but  for  that  prohibition,  I  doubt  not  but  that  the  states 
would  have  had  as  much  power  to  lay  imposts  or  duties  on  imports 
or  exports,  as  to  impose  a  tax  on  any  other  subject  of  taxktion. 

I  hold  the  following  proposition  to  be  maintainable:  That  wher- 
ever a  power,  such  as  the  states  originally  possessed,  has  been 
granted  to  the  federal  government,  and  the  terms  of  the  grant  do 
not  import  exclusion,  and  there  is  no  express  prohibition  upon  the 
states,  and  the  power  granted  to  the  federal  government  is  dormant 
and  unexecuted;  there  the  states  still  retain  power  to  act  upon  the 
subject.  And  I  place  this  upon  the  ground  that  in  such  a  case  the 
question  of  repugnancy  cannot  occur,  until  the  power  is  executed  by 
the  federal  government.  It  is  not  repugnant  to  the  Constitution, 
because  there  is  not  in  that  instrument  either  an  express  prohibition, 
nor  that  which  is  implied  by  necessary  construction  arising  from 
words  of  exclusion.    There  is,  therefore,  nothing  in  the  ConstH^ition 
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Itself,  operating  by  itself;  as  it  does  in  cases  of  express  prohibition 
or  terms  of  exclusion;  to  which  the  exercise  of  sach  a  power  by  the 
states  is  repugnant,  or  with  which  it  is  utterly  incompatible.  It  is 
not  repugnant  to  any  law  passed^  or  treaty  made,  by  the  United 
States,  because  my  proposition  in  terms  assumes  that  no  such  law 
has  been  passed,  or  treaty  made. 

I  will  add,  in  support  of  this  view,  that  as  the  Constitution  con* 
tains  several  express  prohibitions  upon  the  states,  from  the  exerdse 
of  powers  granted  to  the  federal  government;  if  we  were  to  apply 
to  its  construction  the  maxim  so  well  founded  in  reason,  expressio 
unius,  est  exclusio  alterius,  it  would  seem  to  lead  to  the  conclusion 
that  all  the  powers  were  expressly  prohibited  which  were  intended 
to  be  prohibited;  unless  in  cases  ot  such  necessary  and  inevitable 
construction  as  those  in  which  the  power  is  granted  in  terms  of  ex* 
elusion;  which,  as  I  have  said,  would  cease  to  be  exclusive,  if  the 
states  could  still  exercise  them,  and  which  therefore  present  a  case 
of  absolute  incompatibiUty. 

From  these  general  principles  I  now  proceed  to  the  examination 
of  some  of  the  cases  in  this  Court,  in  relation  to  this  question. 

In  Sturges  vs.  Crowningshield,  3  Wheat  122,  there  is  a  good  deal 
of  discussion  on  this  subject  In  page  193  of  that  case,  the  Chief 
Justice  says,  <^  These  powers  [he  is  speaking  of  the  powers  granted 
to  Congress]  proceed  not  from  the  people  of  America,  but  from  the 
people  of  the  several  states ;  and  remain  after  the  adoption  of  the 
Constitution  what  they  were  before,  except  so  far  as  they  may  be 
abridged  by  that  instrument  In  some  instances,  as  in  making 
treaties,  we  find  an  express  prohibition ;  and  this  shows  the  sense 
of  the  convention  to  have  been,  that  the  mere  grant  of  a  power  to 
Congress,  did  not  imply  a  prohibition  on  the  states  to  exercise  the 
same  power.  But  it  has  never  been  supposed  that  this  concurrent 
power  of  legislation  extended  to  every  possible  case  in  which  its 
exercise  by  the  states  has  not  been  expressly  prohibited.  The  con- 
fusion resulting  firom  such  a  practice  would  be  endless.  The  prin- 
ciple laid  down  by  the  counsel  for  the  plaintiff,  in  this  respect,  is 
undoubtedly  correct  Whenever  the  terms  in  which  a  power  is 
granted  to  Congress,  or  the  nature  of  the  power  require  that  it 
should  be  exercised  exclusively  by  Congress,  the  subject  is  as  com- 
pletely taken  from  the  state  legislatures  as  if  they  had  been  expressly 
forbidden  to  act  on  if  After  these  general  remarks,  he  propounds 
this  question:  <'Is  the  power  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies,  throughout  the  United  States  of  this  descrip- 
tion ?''  That  is,  as  explained  in  the  immediately  preceding  para* 
graph,  one  where  the  terms  in  whidi  the  power  is  granted  to  Con- 
gress, or  the  nature  of  the  power,  required  that  it  should  be  exclu- 
sively exercised  by  Congress. 

After  much  other  reasoning  on  the  subject,  and,  amongst  other 
difficulties,  stating  that  of  discriminating  with  any  accuracy  between 
insolvent  and  bankrupt  laws,  we  find  him  using  the  following  lan- 
guage :  ^  It  does  not  appear  to  be  a  violent  construction  of  the  Con- 
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stitution,  and  is  certainly  a  convenient  one,  to  consider  the  power  of 
the  states  as  existing  over  such  cases  as  the  laws  of  the  Union  may 
not  reach.  But  be  this  as  it  may,  the  power  granted  to  Congress 
may  be  exercised  or  declined,  as  the  wisdom  of  that  body  shall  de- 
cide. If,  in  the  opinion  of  Congress,  uniform  laws  concerning  bank- 
ruptcies ought  not  to  be  established,  it  does  not  follow  that  partial 
Jaws  may  not  exist,  or  that  state  legislation  on  the  subject  must 
cease.  It  is  not  the  mere  existence  of  the  power,  but  its  exercise, 
which  is  incompatible  with  the  exercise  of  the  same  power  by  the 
states.  It  is  not  the  right  to  establish  these  uniform  laws,  but  their 
actual  establishment,  which  is  inconsistent  with  the  partial  acts  of 
ihe  states.''  He  proceeds  to  say,  that  the  circumstance  of  Congress 
having  passed  a  bankrupt  law,  had  not  extinguished,  but  only  sus- 
pended the  right  of  the  states.  That  the  repeal  of  the  bankrupt  law 
could  not  confer  the  power  on  the  states,  but  that  it  removed  a  dis- 
ability to  its  exercise  which  had  been  created  by  the  act  of  Congress. 

In  5  Wheat.  21,  Judge  Washington,  in  delivering  the  opinion  in 
the  case  of  Houston  vs.  Moore,  distinctly  asserts,  that  if  Congress  had 
declined  to  exercise  the  power  of  organizing,  arming,  and  disciplin- 
ing the  militia  of  the  several  states,  it  would  have  been  competent 
to  the  state  governments  to  have  done  so,  in  such  manner  as  they 
might  think  proper. 

In  Wilson  and  others  vs.  The  Blackbird  Creek  Marsh  Company, 
2  Peters,  251,  252,  the  legislature  of  Delawtire  had  passed  a  law 
which  stopped  a  navigable  creek.  In  the  argument,  it  was  con- 
tended, that  this  law  came  in  conflict  with  the  power  of  the  United 
States  '^  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states.''  The  Chief  Justice,  in  answer  to  this  argument, 
said,  ^^  If  Congress  had  passed  any  act  which  bore  upon  the  case, 
the  object  of  which  was  to  control  state  legislation  over  those  small 
navigable  creeks,  into  which  the  tide  flows,  and  which  abound 
throughout  the  lower  country  of  the  middle  and  southern  states,  we 
should  feel  not  much  difficulty  in  saying,  that  a  state  law,  coming 
in  conflict  with  such  act,  would  be  void.  But  Congress  has  passed 
no  such  act.  The  repugnancy  of  the  law  of  Delaware  to  the  Con- 
stitution, is  placed  entirely  on  its  repugnancy  to  the  power  to  regu- 
late commerce  with  foreign  nations,  and  among  the  several  states ; 
a  power  which  has  not  been  so  exercised  as  to  aflect  the  question." 
He  concluded  by  saying,  that  the  Court  did  not  consider  the  law  in 
question,  <<  under  all  the  circumstances  of  the  case,  as  repugnant  to 
the  power  to  regulate  commerce,  in  its  dormant  state,  or  as  being 
in  conflict  with  any  law  passed  on  the  subject." 

If,  then,  it  be  true,  that  it  is  not  the  mere  existence  of  a  power, 
but  its  exercise,  which  is  incompatible  with  the  exercise  of  the  sanie 
power  by  the  state ;  and  that,  too,  where  the  power  given  was  in 
express  terms,  "  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies, throughout  the  United  States,"  the  term  "  uniform"  making 
the  case  stronger  than  where  the  grant  contains  no  such  term:  and 
if  it  be  also  true,  that  the  law  of  Delaware  was  not  repugnant  to 
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the  power  to  regulate  commerce,  in  its  dormant  state;  then  it  seems 
to  me  that  I  have  sufficient  grounds  for  the  proposition  which  I  have 
laid  down. 

Let  me,  then,  apply  that  proposition,  and  the  principles  of  this 
Court  to  this  case.  I  have  admitted  that  the  President  and  senate 
might  make  a  treaty  for  the  surrender  of  fugitives  from  justice,  but 
they  have  not  done  so :  that  power,  in  relation  to  this  subject,  is  in 
a  dormant  state :  the  power  exists,  but  has  not  been  exercised : 
without  the  exercise  of  that  power  by  the  President  and  senate,  the 
federal  executive  has  no  power  to  surrender  fugitives  from  justice. 
This  was  the  authoritative  declaration  of  our  government  in  1791,  ^ 
when  Mr.  Jefferson,  then  Secretary  of  State,  held  the  following 
language :  <<The  laws  of  the  United  States,  like  those  of  England, 
receive  every  fugitive,  (that  is,  as  he  had  just  said  before,  in  the 
same  communication  to  President  Washington,  the  most  atrocious 
offenders  as  well  as  the  most  innocent  victims,)  and  no  authority 
has  been  given  to  our  executive  to  deliver  them  up.''  The  same 
authoritative  declaration  was  made  by  Mr.  Clay,  by  direction  of 
President  Adams,  in  the  year  1825,  in  answer  to  a  demand  from 
Canada;  and  the  reason  assigned  was,  that  the  treaty  upon  that  sub- 
ject was  no  longer  in  force. 

It  appears,  then,  that  there  is  no  treaty  on  the  subject  oi  surren- 
dering  fugitives ;  that  without  such  treaty  the  federal  executive  has 
no  authority  to  surrender;  the  authority,  then,  exercised  by  the 
Governor  of  Vermont,  is  not  repugnant  to  the  power  of  making 
treaties,  in  its  dormant  state :  because,  in  the  language  of  the  Chiei 
Justice,  before  cited,  it  is  not  the  mere  existence  of  the  power,  but 
its  exercise,  which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  states.  It  is  said  by  one  of  the  judges,  in  delivering 
his  opinion  in  the  case  of  Houston  vs.  Moore,  that  the  powers  o| 
the  federal  government  are  exclusive  of  the  states,  when  there  is  a 
direct  repugnancy,  or  incompatibility  in  the  exercise  of  it  by  the 
states.  It  is  not  said,  whether  this  repugnancy  is  produced  by  the 
mere  existence  of  the  power  in  the  federal  government,  or  by  its 
exercise,  fiut  he  gives  as  examples  of  this,  the  power  to  establish 
a  uniform  rule  of  naturalization,  for  which  he  refers  to  Chirac  vs. 
Chirac,  2  Wheat  259.  269;  and  the  delegation  of  admiralty  and 
maritime  jurisdiction,  for  which  he  refers  to  1  Wheat.  304.  337. 
In  the  case  in  2  Wheat,  the  Chief  Justice  does  say,  ^Hhat  the  power 
of  naturalization  is  exclusively  in  Congress,  does  not  seem  to  be, 
and  certainly  ought  not  to  be  controverted.''  But  the  point  made, 
and  which  immediately  precedes  this  remark  was,  that  the  law  of 
Maryland,  according  to  which  the  party  had  taken  the  oaths  of  citi- 
zenship,  had  been  virtually  repealed  by  the  Constitution  of  the 
United  States,  and  the  act  of  naturalization  enacted  by  Congress. 
The  remark  then  was  made  in  relation  to  a  power  which  had  been 
executed.  But  the  case  of  Sturges  t;^.  Crowningshield,  was  decided 
after  that  of  Chirac  vs.  Chirac;  and  in  that  later  case,  it  was  declared, 
that  it  was  not  the  mere  existence,  but  the  exercise  of  the  power, 
3  D  2  75 
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which  is  incompatible  with  the  exercise  of  the  same  power  by  the 
states :  and  what  makes  this  principle  especially  applicable  is,  that 
the  power  of  establishing  a  system  of  naturalization^  and  bankrupt 
laws,  is  contained  in  the  same  clause,  and  expressed,  identicdly,  in 
the  same  terms.  So  that  if  the  mere  existence  of  the  power  as  to 
bankruptcy,  without  its  exercise,  does  not  prohibit  the  states  from 
acting  on  it ;  by  like  reAson,  the  mere  existence  of  the  power  as  to 
naturalization,  without  its  exercise,  does  not  prohibit  them  from 
acting  on  it. 

It  is  said  in  1  Wheat.  337,  arguendo,  by  the  Court ;  for  it  was  not 
the  point  to  be  decided  that  admiralty  and  maritime  jurisdiction  is 
of  exclusive  cognisance.  It  would  seem,  from  the  reasoning  of  the 
Court,  as  if  this  rested  upon  these  grounds :  That  the  Constitution 
is  imperative  on  Congress,  to  vest  all  the  judicial  power  of  the 
United  States,  in  the  Courts  of  the  United  States ;  that  the  judicial 
power  was  declared  to  extend  to  all  cases  of  admiralty  and  mari* 
time  jurisdiction;  and  that,  therefore,  by  the  terms  in  which  the 
clause  was  expressed,  the  jurisdiction  was  made  exclusive.  Such 
also,  seems  to  be  the  principle  laid  down  in  1  Kent's  Conmien* 
taries,  351 ;  where  the  author  says :  "  Whatever  admiralty  and 
maritime  jurisdiction  the  District  Courts  possess,  would  seem  to 
be  exclusive ;  for  the  Constitution  declares,  that  the  judicial  power 
of  the  United  States,  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction ;  and  the  act  of  Congress  of  1789,  says,  ^  that 
tlie  District  Courts  shall  have  exclusive,  original  cognisance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction."  It  seems  to 
me,  then,  that  neither  of  these  cases  impugns  the  principles  which  I 
have  laid  down. 

I  consider  it  wholly  irrelative  to  this  case,  to  inquire  whether  the 
authority  exercised  by  the  Governor  of  Vermont  was,  or  was  not, 
justified  by  the  Constitution  and  laws  of  that  state.  Not  only  would 
the  words  of  the  act  of  Congress,  under  which  this  case  has  been 
brought  up, clearly  require  this  construction;  but  this  Court  has  ex- 
pressly decided  the  question,  in  the  case  of  Jackson  vs,  Lamphire, 
3  Peters,  280,  in  which  they  say,  that  this  Court  has  no  authority, 
on  a  writ  of  error  from  a  state  Court,  to  declare  a  state  law  void, 
on  account  of  its  collision  with  a  state  constitution. 

Upon  these  grounds  I  am  of  opinion,  that  this  case  does  not  come 
within  the  provisions  of  the  twenty-fifth  section  of  the  Judiciary 
Act;  and  consequently,  that  the  writ  of  error  ought  to  be  dismissed, 
for  want  of  jurisdiction. 

Mr.  Justice  Catron. 

To  distinguish  this  cause  from  others  that  often  arise  in  the  states 
where  statutes  exist  authorizing  the  arrest  of  fugitives  from  justice 
from  other  states,  and  foreign  goverments,  it  becomes  necessary  to 
ascertain  precisely  what  the  case  before  us  is. 

First,  it  must  be  recollected,  there  is  no  statute  m  Vermont  pro- 
hibiting those  charged  with  crimes  in  other  states,  or  foreign  couu 
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tries,  from  coming  into  that  state,  or  authorizing  their  apprehen- 
sion if  they  come  there :  so  we  understand  the  fact  to  be ;  and  that 
the  authority  to  issue  the  warrant  of  arrest  in  this  case  was  as* 
sumed  by  the  Governor,  as  chief  magistrate  and  representative  of 
the  state. 

Holmes  had  been  guilty  of  no  crime  against  the  laws  of  Ver- 
mont; but  the  warrant  recites  he  was  a  subject  of  the  province  of 
Lower  Canada;  that  he  stood  indicted  for  the  crime  of  murder 
there ;  and  that  it  was  fit  and  expedient  that  he  should  be  made 
amenable  to  the  laws  of  that  province  for  the  offence. 

The  sheriff,  in  his  return  to  the  writ  of  habeas  corpus,  certifies 
that  this  warrant  was  the  sole  cause  of  detention  and  imprisonment. 

He  was  not  commanded  to  hold  Holmes  to  answer  to  the  au- 
thorities of  Vermont ;  but  ordered  forthwith  to  convey  and  deliver 
him  to  William  Brown,  the  agent  of  Canada,  or  to  such  person  or 
persons,  as  by  the  laws  of  said  province  should  be  authorized  to 
receive  the  same,  at  some  convenient  place  on  the  confines  of  the 
state,  and  the  province  of  Canada ;  to  the  end  that  the  said  Greorge 
Holmes  might  be  thence  conveyed  to  the  district  of  Quebec,  and 
there  be  dealt  with  as  to  law  and  justice  appertained. 

We  will  assume,  for  the  present,  and  for  the  purposes  of  the  ar- 
gument, that  an  agreement  to  surrender,  on  which  the. arrest  was 
founded,  existed  between  the  executive  chief  magistrate  of  Ver- 
mont, and  the  Queen  of  Great  Britain ;  that  William  Brown  was 
the  agent  of  Great  Britain,  and  represented  that  kingdom;  that 
Grovemor  Jennison  represented  Vermont;  and  that  the  arrest  was 
made  in  part  execution  of  such  previous  agreement. 

In  such  case,  I  admit,  the  act  would  have  been  one  as  of  nation 
with  nation,  and  governed  by  Uie  laws  of  nations ;  that  the  agree- 
ment would  have  been  prohibited  by  the  Constitution,  and  the 
arrest,  in  part  execution  of  it,  void ;  and  that  the  judgment  of  the 
state  Court  in  favour  of  the  validity  of  the  arrest  should  be  re- 
versed. 

But  that  Court  was  not  called  on  to  decide,  (taking  the  facts  as- 
sumed to  exist,)  nor  are  we  permitted  to  determine,  in  this  case, 
how  £eir  the  state  Courts  and  magistrates  may  go  in  dealing  with 
fugitives  from  justice  coming  within  their  limits,  when  executing 
the  statutes  of  the  states.  No  such  question  has  been  raised  at  the 
bar,  nor  has  it  been  considered  of  by  the  Bench. 

This  is  the  substance  of  my  opinion  drawn  up  at  length,  on  the 
point  in  this  cause,  on  which,  for  a  time,  I  thought  the  judgment 
below  ought  to-be  reversed.  I  founded  myself  upon  the  fact,  that 
an  agreement  to  arrest  and  surrender  Holmes  had  been  made  be- 
tween Vermont  and  Great  Britain,  before  the  arrest  took  place ; 
and  that  it  was  made  in  part  execution  of  such  previous  agreement. 
Neither  on  the  argument  of  the  cause,  nor  at  any  time  previous  to 
hearing  read  the  opinion  of  my  four  Brethren,  drawn  up  by  the 
Chief  Justice,  and  with  the  result  of  which  I  had  intended  to  con- 
cur, had  it  occurred  to  me  the  fact  was  doubtful.    In  that  opinion, 
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however,  it  is  declared,  that  '<  nothing  appears  that  a  demand 
was  made  by  Canada  of  Holmes ;  and  we  ao  not  act  upon  the  sup- 
position such  a  demand  was  made ;  nor  consider  it  in  the  case.''  r 
Now  if  no  demand  was  made,  I  take  it  as  granted,  no  agreement  * 
existed  between  Great  Britain  and  Vermont  for  the  surrender  of 
Holmes.  To  assume  that  a  general  regulation  by  treaty,  or  agree- 
ment, existed  between  the  state  and  the  foreign  kingdom,  on  which 
the  Governor's  warrant  founds  itself,  and  from  which  the  regula- 
tion must  be  inferred,  would  be  charging  the  chief  magistrate  of  i 
Vermont  with  a  palpable  violation  of  the  Constitution  of  the  United 
States,  on  the  ground  that  he  assumed  the  power  of  foreign  inter- 
course. There  is  nothing  in  the  record  to  establish  such  a  conclu- 
sion ;  nor  can  it  be  assumed,  with  any  propriety,  on  mere  conjec- 
ture. It  is  manifest  to  my  mind,  the  facts  stated  in  the  warrant 
have  reference  to  this  individual  case.  The  arrest  could,  therefore, 
not  have  been  made  in  part  execution  of  any  compact  or  agree- 
ment between  the  state  and  kingdom :  it  follows  a  judgment  of 
reversal  could  only  be  founded  op  the  intention  of  the  Governor  to 
make  a  future  agreement,  at  the  time  Holmes  should  be  surren- 
dered to  Brown,  or  to  some  sheriff,  or  other  officer,  or  agent  of  Ca- 
nada, having  lawful  authority  to  receive  the  prisoner.  The  intent, 
we  are  not  authorized  to  try ;  we  only  have  jurisdiction  to  examine 
into  acts  done;  and  must  proceed,  if  at  all,  on  some  past  violation 
of  the  Constitution  of  the  United  States,  supposed  to  be  that  clause 
which  declares,  <<  no  state  shall,  without  the  consent  of  Congress, 
enter  into  any  agreement  or  compact  with  another  state,  or  with  a 
foreign  power." 

The  defendant,  Holmes,  is  yet  in  prison  under  the  governor's 
warrant  of  arrest ;  no  agreement  to  surrender  him  yet  exists,  and 
none  may  ever  be  made  with  Great  Britain :  the  act  done  by  the 
governor,  is  singly  that  of  Vermont,  and,  therefore,  cannot  violate 
the  recited  clause  of  the  Constitution. 

All  my  brethren,  those  who  are  for  reversing  the  judgment,  and 
those  who  are  for  dismissing  the  writ  of  error,  have  adopted,  and 
are  acting  on  the  supposition  that  no  demand  to  surrender  Holmes 
can  be  inferred  from  the  facts  recited  in  the  warrant  of  the  governor: 
and  that  the  fact  is  considered  out  of  the  case. 

After  much  consideration,  I  entertain  some  doubts,  whether  such 
an  inference  could  be  safely  made ;  and  deem  it  due  to  the  opinion 
of  all  my  brethren,  on  the  finding  of  a  mere  fact  in  so  delicate  a 
matter,  to  concur  with  them  in  the  conclusion  that  no  demand  was 
made,  and  that,  consequently,  no  agreement  existed ;  and  therefore 
to  concur  with  those  who  think  the  writ  of  error  should  be  dismissed. 
A  consequence  inevitable  to  my  mind,  viewing  the  case  in  this 
aspect. 

That  an  intent  to  surrender  is  equivalent  to  an  agreement  be- 
tween two  states,  and  therefore  the  arrest  in  violation  of  the  Consti- 
tution of  the  United  States ;  is  a  doctrine  calculated  to  alarm  the 
whole  country. 
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The  Constitution  equally  cuts  off  the  power  of  the  states  to  agree 
with  each  other,  as  with  a  foreign  power:  yet,  it  is  notoriously  true, 
that  for  the  fifty  years  of  our  existence  under  the  Constitution,  the 
states  have,  in  virtue  of  their  own  statutes,  apprehended  fugitives 
from  justice  from  other  states,  and  delivered  them  to  the  officers  of 
the  state  where  the  offence  was  committed ;  and  this,  independently 
of  the  fourth  article  and  second  section  of  the  Constitution,  and  the 
act  of  Congress  of  1793,  ch.  51,  which  provides  for  a  surrender  on 
the  demand  of  the  executive  of  one  state  upon  that  of  another. 
The  uniform  opinion  heretofore  has  been,  that  the  States  on  the 
formation  of  the  Constitution,  had  the  power  of  arrest  and  surrender 
in  such  cases;  and  that  so  far  from  taking  it  away,  the  Constitution 
had  provided  for  its  exercise,  contrary  to  the  will  of  a  state,  in  case 
of  an  unjust  refusal;  thereby  settling,  as  amongst  the  states,  the  con* 
tested  question,  whether  on  a  demand,  the  obligation  to  surrender 
was  perfect  and  imperative,  or  whether  it  rested  on  comity,  and  was 
discretionary. 

After  havmg  had  written  out  for  me  the  very  able  argument  de- 
livered before  this  Court,  for  the  plaintiff  in  error;  and  after  having 
bestowed  much  reflection  on  this  subject,  and  written  out  my  views 
on  every  point  involved,  as  the  safest  mode  of  testing  of  their  accu- 
racy ;  I  have  come  to  the  conclusion,  divided  as  the  Court  is,  that  it 
is  better  for  the  country  this  question  should  for  the  present  remain 
open. 

And  I  here  take  the  occasion  to  say,  that  I  hold  myself  free,  and 
uncommitted  by  this  opinion,  or  by  any  thing  occurring  in  this 
cause,  to  decide  in  future  cases  according  to  their  chuacter,  and  the 
conclusions  I  may  then  form. 

I  concur,  that  a  proceeding  by  habeas  corpus  is  a  suit,  within  the 
meaning  of  the  Judiciary  Act,  sec.  25 :  and  that  a  refusal  to  discharge 
a  defendant  is  a  filial  judgment  in  such  suit 

1.  But  whether  a  writ  of  error  will  lie,  must  depend,  in  every 
case,  on  the  fact : — ^This  Court  only  has  jurisdiction  where  the  deci- 
sion in  the  state  Court  has  drawn  in  question  the  validity  of  a  treaty, 
or  statute  of,  or  an  authority  exercised  under,  the  United  States ; 
and  the  decision  is  against  their  validity. 

2.  Or,  where  is  drawn  in  question  the  validity  of  a  statute  of,  or 
an  authority  exercised  under  any  state,  on  the  ground  of  their  being 
repugnant  to  the  Constitution,  &c.,  of  the  United  States ;  and  the 
decision  is  in  favour  of  such,  the\r  validity. 

3.  Or,  where  is  drawn  in  question  the  construction  of  any  clause 
of  the  Constitution,  &c.;  and  the  decision  is  against  the  right  claimed 
under  such  clause. 

The  agreement  being  out  of  the  case,  the  arrest,  as  an  authority 
ekercised  under  the  state,  and  the  decision  in  favour  of  its  validity, 
could  not  be  repugnant  to  the  Constitution;  as  the  Court  did  not  up- 
hold an  agreenient.  or  an  exercise  of  authority  under  any.  Nor 
can  I  find  that  the  decision  below  drew  in  question  the  construction 
of  any  other  clause  of  the  Constitution,  more  than  the  one  prohibiting 
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agreements  with  foreign  powers.  There  being  no  agreement  in  the 
case;  certainly  none  of  the  exclusive  powers  secured  to  the  general 
government,  to  declare  war,  to  send  ambassadors,  to  make  treaties, 
or  to  regulate  conmierce  with  foreign  nations,  were  violated ;  as  no 
national  intercourse  of  any  kind  was  had  by  Vermont  with  the 
authorities  of  Great  Britain. 

Whether  the  arrest  violated  the  laws  of  Vermont,  is  immaterial 
to  this  Court ;  we  have  no  power  under  the  twenty-fifth  section  to 
interfere,  and  must  leave  parties  injured  to  seek  redress  in  the  state 
Courts. 

It  follows  from  the  nature  of  the  case,  this  Court  has  no  jurisdic- 
tion to  entertain  the  writ  of  error ;  which,  I  think,  should  be  dis- 
missed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  judicature  of  the  State  of  Vermont,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  Court,  that  this  writ  of  error  to  the 
said  Supreme  Court  be,  and  the  same  is  hereby,  dismissed  for  the 
want  of  jurisdiction. 


NoTs.— The  Reporter  hae  inieited  this  case  in  the  praeent  Tolnme  of  reporti,  although 
no  dedflioa  oa  the  quertione  prasented  to  the  Coort  was  giyen.  The  principles,  discussed 
with  great  ability  by  the  counsel  for  the  plaintiff  in  error,  the  impottaoce  of  the  questions 
inrol^  in  it,  and  th»  great  judicial  learning  and  knowledge  contained  in  the  oiHni<»u  deli- 
vered by  the  josticei  of  the  Court,  are  of  the  highest  interest.  Although  no  judgment 
was  grren  in  the  case,  it  will  be  seen  that  a  majority  of  the  Court  concuned  in  the  (nnnion 
that  the  GoTemor  of  the  state  of  Vermont  had  not  the  power  to  deliver  up  to  a  foreign 
government  a  person  charged  with  having  oonunitted  acrime  m  tfie  territory  of  that  govern- 


After  this  case  had  been  disposed  of  in  die  Suprame  Court  of  the  United  States,  on  a 
habeas  corpus  issued  by  the  Supreme  Court  of  Judicature  of  the  state  of  Veimont,  George 
HoUnes  was  discharged.  The  judges  of  that  Court  were  satisfied,  on  an  examination  of 
the  opinions  dehveted  by  the  justices  of  the  Supreme  Court,  that  by  a  majority  of  the  Court 
it  was  held,  that  the  power  claimed  to  deliver  up  George  Holmes  did  not  exist 


Digitized  by 


Google 


APPENDIX 


No.  I.    - 

SvsAit*  Decjltur,  Plaiitiff  in  error,  vs.  Jambs  K.  Paulding,  Sbcrbtart  or 
THE  Natt,  Defendant  in  error. 

Opinion  of  Mr.  Justice  Baldwin. 

I  concar  with  the  Court  in  not  interfering  with  the  proceeding  of  the  Circuit 
Court,  refusing  the  mandamus  prayed  for  by  the  relator,  on  the  ground  that  she  is 
not  entitled  to  the  benefits  of  the  general  pension  law  of  the  3d  March  1837,  and 
of  the  special  resolution  passed  on  the  same  day  in  her  favour.  My  opinion  is 
not  founded  on  any  special  proceedings  in  the  passage  of  the  law  and  resolution, 
which  haye  been  referred  to  from  the  journals  of  the  two  houses,  but  from  the 
intention  of  Congress  apparent  in  the  provisions  of  the  two  acts,  not  to  give  cumu- 
lative pensions,  and  the  general  principle  of  law,  that  where  provision  is  expressly 
made  by  law  for  a  particular  case,  it  does  not  come  within  the  geneiid  provisions 
of  another  law,  which  may  embrace  it  by  its  general  terms.  4  Story,  2543.  2556. 
Had  it  been  the  intention  to  give  both,  the  presumption  is,  it  would  have  been  so 
declared ;  and  the  nature  of  the  pensions,  one  being  for  life,  and  tho  other  for  five 
years  and  arrearages,  shows  the  intention  to  be  contrary,  and  to  give  her  the  elec- 
tion which  she  should  claim:  she  has  yet  that  election;  as  it  appears  from  the 
return  to  the  rule,  and  the  affidavits  in  the  case,  that  the  receipt  of  the  pension 
under  the  general  law,  was,  under  such  circumstances,  no  waiver  of  the  pension 
specially  given  to  her,  should  she  now  elect  to  take  it,  in  preference  to  the  general 
provision  under  the  contemporary  law. 

But  I  cannot  concor  in  opinion  with  the  Court,  on  the  grounds  ou  which  they 
affirm  the  judgment,  for  two  reasons.  1.  That  the  Circuit  Court  had  jurisdiction 
of  the  case ;  and  2.  That  this  Court  had  not  jurisdiction :  and  in  order  to  ascertain 
whether  the  Circuit  Court  had  jurisdiction,  it  is  necessary  to  ascertain  what  is 
Jurisdiction,  as  contradistinguished  from  its  exercise :  for  we  all  agree  that  if  the 
jarisdiction  exists,  there  was  no  error  in  refusing  the  mandamus  prayed  for. 

^  The  power  to  hear  and  determine  a  cause  is  jurisdiction ;  it  is  « coram  judice, 
whenever  a  case  is  presented  which  brings  this  power  into  action;  if  the  petitionei 
states  such  a  case  in  his  petition  that,  on  a  demurrer,  the  Court  would  render  judg- 
ment in  his  favour,  it  is  an  undoubted  case  of  jurisdiction;  whether  on  an  answer 
denying  and  putting  in  issue  the  allegations  of  the  petition,  the  petitioner  makes 
out  his  case,  is  the  exercise  of  jurisdiction,  conferreid  by  the  filing  of  a  petition, 
containing  all  the  requisites,  and  in  the  manner  prescribed  by  law.**  6  Pet.  709. 
The  objecUon  to  jurisdiction  *^  must  be  considered  and  decided,  before  any  Court 
can  move  one  further  step  in  the  cause;  as  any  movement  is  necessarily  the 
exercise  of  jurisdiction.  It  is  the  power  to  hear  and  determine  the  subject  matter 
in  controversy  between  parties  to  the  suit,  to  adjudicate,  or  to  exercise  any  judicial 
power  over  them ;  the  question  is  whether  on  a  case  before  a  Court,  their  action  is 
judicial,  or  extra-judicial,  with,  or  without  the  authority  of  law,  to  render  a  judg- 
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ment  or  deered  upon  the  rights  of  the  litigant  parties*  If  the  law  confers  the 
power  to  render  a  judgment  or  decree,  then  the  Court  has  jurisdiction;  what  shall 
be  adjudged  or  decreed  between  the  parties,  and  what  is  the  right  of  the  case,  is 
judicial  action  by  hearing  and  determining  it."    13  Pet.  718. 

If  the  Court  can  act  on  any  one  subject  of  the  petition,  any  matter,  "  on  which 
the  plaintiff  asks  its  interposition,  it  must  be  retained ;  so  that  the  true  inquiry  is, 
not  as  to  the  extent,  but  the  existence  of  any  jurisdiction,"  (lb.  733;)  if  any  case 
is  made  out  for  its  exercise,  (13  Pet  163;)  if  any  relief  can  be  given  we  must 
proceed.    8  Pet  536. 10  Pet  338. 

^«  Where  a  Court  has  jurisdiction,  it  has  a  right  to  decide  erery  question  which 
occurs  in  the  cause :  and  whether  its  decision  be  corrector  otherwise,  its  judgment 
until  reyersed  is  binding  in  every  other  court  But  if  it  act  without  authority,  its 
judgments  and  orders  are  nullities.  They  constitute  no  justification,  and  all  per- 
sons concerned  in  executing  such  judgments  or  sentences  are  considered  in  law  as 
trespassers.    1  Pet  340.    S.  P.  3  Pet  163—169.    3  Pet  303. 

When  a  Court  of  general  civil  jurisdiction  gives  judgment  for  a  debt,  or  confirms 
an  act  directed  to  be  done,  neither  the  existence  of  the  debt,  or  validity  of  the  act 
done,  can  be  afterwards  questioned,  unless  on  appeal  or  writ  of  error :  their  power 
to  act  upon  the  subject,  to  judge  whether  the  debt  is  due  or  not,  is  a  question 
always  open,  collaterally ;  but  if  they  can  act  upon  it  judicially,  their  errors  how- 
ever apparent,  their  proceedings,  inverse  ordine,  or  contrary  to  law,  have  no  effect 
on  their  jurisdiction,  or  the  validity  of  its  exercise,  till  an  appellate  power  shall 
reverse  them.    10  Pet  473—476.    S.  P.  3  Pet  167. 169. 

If  the  judicial  function  has  been  exercised  by  lawful  authority,  the  Court  has 
jurisdiction ;  otherwise  their  acts  are  coram  non  judice.    lb.  474. 

The  judgment  of  a  competent  Court,  «*  withdrawn  by  law  from  the  revision  of 
this,"  is  a  sufficient  cause  to  detain  a  prisoner;  we  cannot « look  beyond  the  judg- 
ment, and  re-examine  the  charges  on  which  it  was  rendered." 

The  judgment  of  a  Court  of  Record,  whose  jurisdiction  is  final,  is  as  conclusivB 
on  all  the  world  as  the  judgment  of  this  Court  would  be.  It  is  as  conclusive  on 
this  Court,  as  it  is  on  other  "Courts.  It  puts  an  end  to  inquiry  concerning  the  fact, 
by  deciding  it"    3  Pet  303,  303.    S.  P.  7  Wheat  43— 46. 

The  Circuit  Court  for  the  District  of  Columbia  is  a  Court  of  record,  having 
general  jurisdiction  over  criminal  cases.  An  offence  cognisable  in  any  Court,  is 
cognisable  in  that  Court  If  the  offence  be  punishable  by  law,  that  Court  is 
competent  to  inflict  the  punishment.  The  judgment  of  such  a  tribunal  has  all  the 
obligation  which  the  judgment  of  any  tribunal  can  have.  To  determine  whether 
the  offence  charged  in  the  indictment  be  legally  punishable  or  not,  is  among  the 
most  unquestionable  of  its  powers  and  duties.  The  decision  of  the  question  is 
the  exercise  of  jurisdiction,  whether  the  judgment  be  for  or  against  the  prisoner, 
the  judgment  is  equally  binding  in  the  one  case,  as  in  the  other ;  and  must  remain 
in  full  force,  unless  reversed  regularly  by  a  Superior  Court,  capable  of  reversing  it 
If  this  judgment  be  obligatory,  no  Court  can  look  behind  it  If  it  be  a  nullity, 
the  officer  who  obeys  it  is  guilty  of  false  imprisonment"    lb.  303  to  309,  passim. 

These  principles  draw  the  line  between  jurisdiction,  and  its  exercise,  so  clearly, 
as  to  supersede  the  necessity  of  any  further  inquiry  what  they  are  respectively; 
leaving  no  open  question,  except  their  application  to  this  case,  which  is  an  appli* 
cation,  or  motion  for  a  mandamus  to  the  Secretary  of  the  Navy,  to  compel  him  to 
pay  to  the  relator,  or  to  issue  his  warrant  for  the  pensions  claimed  by  her,  under 
the  act  and  resolution  of  Congress,  of  the  3d  March,'  1837. 

The  first  proceeding  in  the  Circuit  Court  was  on  a  petition  and  affidavit  in  the 
proper  form,  praying  for  a  rule  to  show  cause  why  a  mandamus  should  not  issue; 
to  which  a  return  having  been  made :  it  was  adjudged  to  be  sufficient,  and  the 
motion  for  the  mandamus  was  refused  to  be  granted.  Did  then  the  petition, 
sffidavit,  &c.,  present  a  case  for  the  exercise  of  the  judicial  power  of  the  Circuit 
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Court,  or  waa  it  a  matter  coram  non  jadioe,  is  the  question ;  for  if  they  could 
inquire  into  it  as  judges,  they  had  power  to  grant  the  rule,  however  erroneously, 
illegally,  or  even  oppressiTely,  they  might  act  in  doing  iu  In  that  stage  of  the 
cause,  the  proceeding  was  on  the  case  as  made  out  by  the  relator,  which  might 
justify  the  rule;  though  on  the  return  of  the  respondent,  there  might  be  conclusive 
reasons  for  proceeding  no  further;  but  as  the  question  of  jurisdiction  is  on  the  first 
step,  all  questions  which  follow  it  are  matters  of  discretion  in  its  exercise,  so  that 
the  only  inquiry  is,  whether  the  case  is  *«  of  judicial  cognisance."    13  Pet.  .623. 

In  ascer^ning  the  jurisdiction  of  the  Circuit  Court  of  this  District,  I  shall  con- 
fine myself  to  the  opinion  of  this  Court  in  the  United  States  m.  Kendall,  in  which  ' 
it  vras  decided,  that  the  case  was  proper  for  a  mandamus,  and  that  that  Court  had 
power  to  issue  it  After  a  review  of  former  decisions,  they  proceed : — «« The  result 
of  these  cases  clearly  is,  that  the  authority  to  issue  the  writ  of  mandamus  to  an 
officer  of  the  United  States,  commanding  him  to  perform  a  specific  act  required  by 
a  law  of  the  United  States,  is  within  the  scope  of  the  judicial  powere  of  the  United 
States  under  the  Constitution."    13  Pet.  618. 

•«  Congress  has  the  entire  control  of  the  District,  for  every  purpose  of  goyemment ; 
and.  it. is  .reasonable  to  .suppose,  that  in  organisingr  a  judicial  department  here,  all 
judicial  power  necessary  for  the  purposes  of  government  would  be  vested  in  the 
Courts  of  justice.  The  Cireuit  Court  here,  is  the  highest  Court  of  original  juris- 
diction; and  if  the  power  to  issue  a  mandamus  in  a  case  like  the  present  exists  in 
any  Court,  it  is  vested  in  that  Court."    lb.  619. 

«« There  can  be  no  doubt,  but  that  in  the  state  of  Maryland  a  writ  of  mandamus 
might.be  issued  to  an  executive  officer,  commanding  him  to  perform  a  ministerial 
act  required  of  him  by  law ;  and  if  it  would  lie  in  that  state,  there  can  be  no  good 
reason  why  it  should  not  lie  in  this  District,  in  analogous  cases."  lb.  631.  The 
Court  then  decide,  that  the  Circuit  Court' of  the  District  has  the  power  to  issue  a 
mandamus,  under  the  firet,  third,  and  fifth  sections  of  the  act  of  27th  February, 
1801 ;  (lb.  632 ;)  and  in  applying  the  law  to  the  case  before  them,  say,  **  There  was 
no  want  of  jurisdiction  then  as  to  the  pereon ;  and  as  to  the  subject  matter  of 
jurisdiction,  it  extends,  according  to  the  language  of  the  act  of  Congress,  to  all 
cases  in  law  or  equity.  This  of  courae  means  cases  of  judicial  cognisance. .  That , 
proceedings  on  an  application  to  a  Court  of  justice  for  a  mandamus,  are  judicial 
proceedings,  cannot  admit  of  a  doubt ;  and  that  this  is  a  case  in  law  b  equally 
clear."    lb.  633,  634. 

The  Court  then  construe  the  third  section  of  the  act  of  the  37th  February,  1801,  • 
3  Story,  3089,  ««as  if  the  eleventh  section  of  the  act  of  13th  February,  1801, 
had  been  incorporated  into  it,"  by  which  this  section  declares,  «'that  the  Circuit 
Courts. shall  have  cognisance  of  all  cases  in  law  or  equity,  arising  under  the  Con- 
stitution and  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be  made 
under  their  authority;  which  are  the  very  words  of  the  Constitution,  and  which  is 
of  course  a  delegation  of  the  whole  judicial  power,  in  cases  arising  under  the  Con- 
stitution, laws,  &c. ;  which  meets  and  supplies  the  precise  want  of  delegation  of 
power,  which  prevented  the  exercise  of  jurisdiction,  in  the  case  of  M<Itatire  w. 
Wood,  and  M<Cluny  tw.  Silliman;  and  must,  on  the  principles  which  governed 
the  decision  of  the  Court  in  those  cases,  be  sufficient  to  vest  the  power  in  the 
Circuit  Court  of  this  District"  13  Pet  636.  Its  judgment,  awarding  a  peremp- 
tory mandamus  against  the  Postmaster-general,  was  accordingly  affirmed.  Vide 
6  Wheat  600. 

As  the  authority  of  that  case  has  been  recognised  in  the  opimon  of  the  Court 
delivered  in  this,  it  must  be  considered  as  settled,  that  the  Circuit  Court  of  this 
District,  having  the  cognisance  of  all  cases  in  law  or  equity,  and  being  a  Court  of 
general  jurisdiction,  is  invested  with  the  whole  judicial  power  of  the  Cons^tution, 
in  relation  to  writs  of  mandamus ;  which  is  jurisdiction,  if  judicial  cognisance  of 
the  pemon,  the  subject  matter,  and  the  power  to  hear  and  determine,  is  jurisdie* 
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tion;  and  of  conseqnence,  that  Court  has  a  right  to  decide  every  qneetion  whieb 
arises  in  the  canse,  when  their  first  step  is  jndicial,  nnder  the  authority  of  law. 
1  Pet  340. 

It  is  admitted  that  if  the  law  had  required  the  Secretary  of  the  Nary  to  do  a 
ministerial  act,  the  jurisdictiGn  of  that  Court  would  be  unquestionable;  not  only 
to  grant  the  rule  to  show  cause,  to  issue  the  mandamus,  but  enforce  it  by  ultimate 
process,  if  no  sufficient  cause  is  shown  to  the  contrary  in  the  return :  which  ap- 
pears to  me  to  be  also  an  admission,  that  that  Court  may  and  must  judicially  inquire 
whether  the  act  enjoined  by  law  and  refused  to  be  performed,  is  ministerial, 
executive,  or  discretionary,  in  its  nature.  It  is  of  the  essence  of  the  jurisdiction 
of  any,  and  every  Court  of  record,  which  is  authorized  to  decide  on  any  class  of 
cases ;  to  inquire  whether  in  the  one  before  them,  it  is  of  that  class ;  whether  it  is 
proper  for  the  exercise  of  their  power;  and  how  it  shall  be  exercised :  otherwise 
its  action  is  abortive,  and  its  proceeding  by  the  most  solemn  consideration  is  a 
nullity,  if  their  jurisdiction  is  to  be  tested  by  the  judgment  which  they  shall 
render. 

If  a  decision  in  this  ease,  that  a  mandamus  shall  not  issue,  is  not  a  nullity,  a 
contrary  one  cannot  be;  for  such 'a  decision  is  the  result  of  a  judicial  inquiry, 
which  the  law  authorizes  to  be  made,  whether  the  rule  shall  be  granted,  and  the 
proceedings  be  followed  up  to  consummation,  or  not:  the  law  authorizes  this 
inquiry  into  the  facts  of  the  case,  and  the  judgment  of  the  Court  puts  an  end  to 
the  ««inquiiy  concerning  the  fact,  by  deciding  it."  To  determine  whether  the 
fects  of  the  case  are  legally  sufficient  to  award  the  process  of  the  Court,  ^^is 
among  the  most  unquestionable  of  its  powera  and  duties."  S  Pet  203.  The 
decision  of  these  questions  is  the  exercise  of  jurisdiction,  whatever  judgment  may 
be  given;  and  if  the  principles  laid  down  in  the  case  of  Kendall,  are  law  in  this, 
the  result  is  irresistible,  that  the  Court  which  can  decide  the  facts,  and  law,  on 
which  the  granting  or  refusing  a  mandamus  depends;  has  jurisdiction  to  hear, 
determine,  and  render  a  judgment  on  the  application;  which  is  conclusive  till 
reversed. 

When  this  Court  has  most  solemnly  adjudged,  that  the  authority  to  issue  a 
mandamus  <*is  within  the  scope  of  the  judicial  power  of  the  United  States,  under 
the  Constitution ;"  that  if  it  exists  in  any  Court,  it  is  vested  in  the  Circuit  Court 
of  this  District :  and  that  the  power  in  that  Court  to  exercise  this  jurisdiction, 
«( results  irresistibly"  from  the  act  of  1801 :  I  am  wholly  unable  to  reconcile  the 
conclusion  formed  in  this  case,  with  the  principles  and  premises  established  in 
that ;  or  to  view  the  two  cases  in  connection  on  this  point,  without  the  conviction, 
that  they  are  entirely  repugnant,  as  well  in  principle  as  in  their  consequences. 

It  is  the  settied  law  of  this  Court,  that  it  cannot  issue  a  mandamus  to  a  public 
officer,  in  virtue  of  its  original  jurisdiction,  (1  Crunch,  174,  &c.  12  Pet  €21 ;)  that 
this  Circuit  Court  by  its  original,  general  jurisdiction,  has  been  invested  with  this 
power;  that  it  exists  in  no  other  Court;  is  within  the  scope  of  the  judicial  power 
of  the  United  States ;  and,  consequentiy,  exclusively  within  the  judicial  cognisance 
of  tiiat  Court  An  award  of  a  peremptory  mandamus  to  tiie  head  of  one  executive 
department,  has  been  affirmed  as  an  act  within  the  jurisdiction  of  the  Court,  and 
is  a  case  proper  for  its  exercise;  because  the  thing  commanded  to  be  done  was 
ministerial  in  its  nature.    12  Pet  618.  626. 

A  decision  of  the  same  Court,  refusing  a  mandamus  to  another  head  of  an 
executive  department,  has  also  been  affirmed,  on  the  ground  that  that  Court  hed 
no  jurisdiction  of  the  case,  because  the  act  which  that  officer  was  called  on  to  per- 
form, VTas  of  an  executive,  discretionary  nature,  and  consequentiy  not  ministerial  * 
from  which  no  odier  conclusions  can  result,  than  these : — 

Pint,  That  the  Court,  which  has  exclusive,  original  jurisdiction,  to  award  a 
mandamus  to  a  head  of  department,  in  any  case,  the  only  Court  in  whom  this 
power  is  invested,  has  neither  jurisdiction,  or  power  to  inquire  judicially,  whether 
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iae  aet  which  is  the  subject  of  the  application  for  a  mandamus,  is  of  that  natoie  as 
to  justify  the  awarding  of  this  writ,  and  of  consequence,  cannot  decide  whether  it 
shall  issue  or  not,  for  if  it  can  so  inquire  and  decide,  that  is  necessarily  the  exercise 
of  jurisdiction. 

Second,  That  the  only  Court,  which  has  any  original  jurisdiction  orer  the  person, 
and  subject  matter,  to  which  the  application  for  the  mandamus  applies,  is  incom- 
petent to  hear  and  determine  it  on  its  merits;  if  this  Court,  in  its  exercise  of 
appellate  power  on  a  writ  of  error,  shall  be  of  opinion,  that  the  Circuit  Court 
ought  not  to  award  the  mandamus  in  the  case  before  them,  on  the  sole  ground  that 
the  act  complained  of  was  not  ministerial,  and  that  therefore  the  subject  matter  was 
coram  non  judice,  in  that  Court. 

Third,  Whence  it  follows,  that  this  Court,  in  Tirtue  of  its  appellate  jurisdiction, 
can  alone  exercise  the  judicial  power  of  the  United  States,  to  hear  and  determine 
a  case  on  a  mandamus,  which  turns  on  the  question,  whether  the  act  sought  to  be 
commanded  to  be  done,  was  of  a  ministerial  nature,  a  proper  subject  for  the  writ, 
or  of  an  executiye,  or  discretionary  character,  which  made  it  improper  to  issue  it. 
In  other  words,  that  the  award  of  a  mandamus,  in  a  case  where  its  award  would 
be  erroneous,  was  an  usurpation  of  the  judicial  function,  a  nullity,  had  it  been 
made  in  this  case ;  which  conclusions  can,  in  my  opinion,  be  drawn  only  by  otcp- 
looking  the  settled  distinction  between  jurisdiction,  and  its  erroneous  exercise. 

Though  it  matters  not  for  the  purposes  of  this  case,  on  what  ground  the  judge- 
ment below  is  affirmed,  a  view  of  the  consequences  which  must  result  from  a 
denial  of  jurisdiction  under  the  opinion  of  this  Court,  must  lead  to  the  most  serious 
considerations ;  for  the  want  of  original  jurisdiction  leaTes  a  judgment  rendered 
in  a  case  coram  non  judice,  as  utteriy  null  and  void,  when  objected  to  in  a  collateral 
action,  as  it  is  after  a  reyenal  on  error.  Nay  more  so,  where  the  nullity  arises 
from  an  intrinsic  want  of  power,  it  requires  not  the  action  of  an  appellate  Court, 
to  authorize  all  the  worid  to  disregard  it,  to  oppose,  even  by  force,  the  officer  who 
attempts  to  execute  any  order  or  judgment,  which  the  Court  may  make  or  render, 
and  makes  him  liable  to  an  action  or  indictment,  if  he  actually  executes  it. 

Now  let  it  be  supposed,  that  in  enforcing  a  proceeding  by  mandamus,  the  mar- 
shal or  the  defendant  is  maimed;  an  indictment  is  found;  it  must  be  tried  in  the 
Circuit  Court  of  this  District;  they  decide  that  they^had  jurisdiction  in  the  man- 
damus, and  power  to  issue  the  attachment;  that  the  marshal  had  lawful  authority 
to  execute  it  by  force,  if  resisted,  convict,  sentence,  and  imprison  the  defendant; 
the  hands  of  this  Court  are  paralysed  by  its  own  decisions. 

The  sentence  of  the  Circuit  Court  is  final,  absolute,  and  conclusive  of  the  facts, 
as  well  as  the  law;  it  is  withdrawn  from  any  revision  by  this  Court,  by  habeas 
corpus,  (7  Wheat.  43.  3  Pet.  303.  309 ;)  by  writ  of  error,  (3  Ctanoh,  170--173. 
174 ;)  or  mandamus,  (3  Dall.  43. 13  Pet  390.  40B;)  the  judgment  ««is  as  conclu 
sive  on  all  the  world,  as  the  judgment  of  this  Court  would  be,  as  conclusive  on 
this  Court  as  on  other  Courts;'*  (3  Pet.  303;)  though  this  Court  should  be  of 
opinion,  that  in  law  the  marshal  ought  to  have  been  convicted.    lb.  309. 

•«  An  imprisonment  under  a  judgment  cannot  be  unlawful,  unless  that  judgment 
be  an  absolute  nullity;  and  it  is  not  a  nullity,  if  the  Court  has  general  jurisdistion 
of  the  subject,  although  it  should  be  erroneous.  lb.  Let  this  principle  be  ap- 
plied to  a  mandamus,  according  to  the  opinion  in  Kendairs  case,  it  will  be  manifest, 
that  the  Circuit  Court,  having  original,  exclusive,  and  general  jurisdiction  in  this 
case,  had,  if  that  case  remains  authoritative,  full  authority  to  exercise  it,  by  any 
order,  judgment,  or  process,  which  they  deemed  to  be  called  for,  in  the  exMcise  of 
their  discretion,  on  the  exigencies  of  the  cause.  It  does  not  come  within  any 
power  of  this  Court,  by  looking  to  consequences,  to  remove  any  restrictions  on  its 
appellate  jurisdiction,  or  to  exercise  it  where  it  is  not  clearly  given ;  it  may  decide 
on  the  errors  of  inferior  Courts,  in  assuming,  or  exercising  their  powers;  but  if  it 
is  admitted  that  they  have  jurisdiction  over  the  person  and  subject  matter,  and 
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power  to  iBsue  the  process  in  qaestion,  the  power  of  this  Court  is  restricted  to  a 
revision  of  the  exercise  of  those  powto.  «« Whether  such  a  restriction  he  not 
inconsistent  with  sound,.public  policy,  and  does  not  materially  impair  the  rights 
of  other  parties,  as  well  as  of  the  United  States,  is  an  inquiry  deserving  of  the 
most  serious  attention  of  the  legielatare.  We  have  nothing  to  do,  bat  to  expound 
the  law  as  we  find  it ;  the  defects  of  the  system  must  be  remedied  by  another  de- 
partment of  the  government."  3  Wheat.  309.  «*  We  are  entirely  satisfied  to  ad- 
minister the  law  as  we  find  it.*' 

•«The  argument  of  inconvenience  has  been  pressed  upon  us  with  great  earnest- 
ness. But  where  the  law  is  clear,  this  argument  is  of  no  avail ;  and  it  will  probably 
be  found,  that  there  are  also  serious  inconveniences  on  the  other  side.  Wherever 
power  is  lodged,  it  may  be  abused.  But  this  forms  no  solid  objection  to  its 
exercise.  Confidence  must  be  reposed  somewhere ;  and  if  it  should  be  abused. 
It  will  be  a  public  grievance,  for  which  a  remedy  may  be  applied  by  the  legislature, 
and  is  not  to  be  devised  by  Court^  of  justice."    7  Wheat.  45. 

4*^T*he  question  whether  an  offence  was  or  was  not  committed,  that  is,  whether 
the  indictment  did  or  did  not  show  that  an  offence  had  been  committed,  was  a 
question  which  that  Court  was  competent  to  decide."  3  Pet.  206.  So,  on  a  motion 
for  a  mandamus,  the  question  is  whether  on  the  petition  and  affidavits  on  the  part 
of  the  relator,  a  rule  should  be  granted  to  show  cause,  or  the  writ  be  awarded,  or 
refused. 

*<The  cases  are  numerous,  which  decide  that  the  judgments  of  Courts  of  Record 
having  general  jurisdiction  of  the  subject,  although  enoneous,  are  binding  until 
reversed.'*  «'This  acknowledged  principle  seems  to  us  to  settle  the  question  now 
before  the  Court.  The  judgment  of  the  Circuit  Court  in  a  criminal  case,  is  of  itself 
evidence  of  its  own  legality,  and  requires  for  its  support  no  inspection  of  the  in- 
dictments on  which  it  is  founded.  The  law  trusts  that  Court  with  the  whole  subject, 
and  has  not  confided  to  this  Court  the  power  of  revising  its  decisions.  We  cannot 
usurp  that  power,  by  the  instrumentality  of  the  writ  of  habeas  corpus.  The  judg. 
ment  informs  us  that  the  commitment  is  legale  and  with  that  information  it  is  our 
duty  to  be  satisfied."  lb.  207.  *»  Without  looking  into  the  indictments,  &c.,  we  are 
unanimously  of  opinion,  that  the  judgment  of  a  Court  of  general  criminal  jurisdic 
tion  justifies  this  imprisonment,"  &c.  (though  as  this  Court  had  declared,  "that 
Court  has  misconstrued  the  law,  and  has  pronounced  an  offence  to  be  punishable 
criminally,  which,  as  we  may  think,  is  not  so,")  and  «« that  the  writ  of  habeas  cor- 
pus ought  not  be  awarded."  lb.  209.  These  acknowledged  principles  must  apply 
to  the  judgment  or  order  of  the  former  Court  on  a  mandamus,  as  it  has  the  same 
original,  general,  and  exclusive  jurisdiction  in  those  cases,  as  it  has  on  criminal 
offences;  the  judgment  is  of  course  equally  evidence  of  its  own  legality,  and  con- 
clusive till  reversed ;  the  only  difference  between  the  two  classes  of  cases,  is  de- 
pendent on  the  question,  whether  this  Court  has  power  to  revise  a  judgment  on  a 
mandamus,  either  by  a  writ  of  habeas  corpus,  or  a  writ  of  error. 

On  the  application  for  a  habeas  corpus,  this  Court  must  see  that  there  is  a  judg- 
ment of  a  Court,  having  acknowledged  power  to  act  in  the  case;  all  inquiry  thus 
ceases,  as  this  Court  cannot  look  beyond  the  judgment;  if  they  inspect  the  peti- 
tion, &c.,  to  ascertain  whether  the- case  presented  is  one  proper  for  the  exercise  of 
original  jurisdiction,  they  usurp  it,  by  placing  themselves  in  the  seat  of  the  Circuit 
Court,  in  exercising  the  precise  function,  which  has  been  delegated  to  that 
Court,  in  the  plenitude  of  judicial  power.  On  the  same  ground  this  Court  might 
revise  the  judgment  of  a  Circuit  Court  held  in  a  state,  on  an  action,  or  indictment, 
by  habeas  corpus,  and  discharge  the  defendant  from  imprisonment :  not  because 
the  Court  below  had  not  power  to  hear,  determine,  or  render  a  judgment ;  but  bj 
cause  on  the  case  as  it  appeared  by  looking  beyond  the  judgment,  it  ought  to  have 
been  for  the  defendant.  Such  power  has  never  been  asserted  or  exercised  in  rela- 
tion to  any  Circuit  Court;  it  has  been  solemnly  denied  as  to  the  Court  of  this  Dis- 
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t  let,  which  has  «•  larger  powers,  in  cases  of  mandamus,  than  any  other  Conrt.*' 
12  Pet.  615.  626.  If  a  writ  of  habeas  corpus  does  not  lie  on  its  judgments  in  cri- 
minal, and  other  ciyil  cases,  it  cannot  lie  on  a  judgment  in  a  case  of  mandamus ;  if 
the  party  cannot  be  discharged  on  habeas  corpus,  it  is  decisive  of  jurisdiction,  and 
shows  most  clearly,  that  the  only  questions  which  can  be  reyised  relate  to  errors 
alleged  on  matters  of  law,  apparent  in  the  record  and  judgment. 

That  this  is  a  case  within  the  jurisdiction  of  the  Circuit  Court,  I  therefore  cannot 
doubt,  even  admitting  that  had  it  been  exercised,  in  any  way  interfering  with  the 
defendant,  under  the  ciicumstances  of  this  case,  it  would  have  been  contrary  to  law, 
on  the  true  construction  of  the  act  and  resolution  of  Congress ;  but  that  the  action 
of  that  Court  can  be  declared  to  be  extrajudicial,  on  a  matter  within  their  acknow- 
ledged jurisdiction;  merely  because  it  related  to  an  act  which  this  Court  deem  not 
to  be  ministerial,  seems  to  me  to  be  the  subversion  of  principles  which  have  been 
long  established,  and  till  now  have  been  held  as  acknowledged  ones  in  every  past 
adjudication. 

In  my  opinion,  there  can  be  no  subject  on  which  this  Court  should  act  with 
more  caution,  or  adhere  more  steadily  to  the  marked  comer-trees  of  the  law,  than 
those  which  point  to,  and  denote  the  line  between  the  jurisdiction  of  inferior  Courts 
and  its  exercise ;  indeed  there  is  no  subject  on  which  a  departure  from  an  established 
principle  would  more  radically  **  subvert  our  whole  system  of  jurisprudence.'* 
9  Pet.  602.  When  it  is  considered,  that  on  the  adherence  to  this  line,  or  a  depar- 
ture from  it,  every  order,  decree,  or  judgment  of  the  Courts  of  the  United  States, 
on  the  various  subjects  of  their  jurisdiction,  is  absolutely  conclusive  on  the  subject 
matter  decided,  if  no  appeal  or  writ  of  error  lies  or  is  taken ;  or  an  absolute  nullity 
binding  neither  on  other  Courts,  parties,  or  the  officers  of  those  Courts  which  render 
a  judgment,  who  may  refuse  to  execute,  or  become  punishable  in  executing  it;' 
the  inquiry  into  jurisdiction  becomes  a  question  of  the  highest  import.  If  the 
past  adjudications  of  this  Court  bad  setded  the  law  to  be,  that  on  the  question 
whether  a  Circuit  Court  had  jurisdiction  of  enaction  of  ejectment  or  debt,  this  Court 
could  look  through  the  judgment,  to  the  declaration  and  evidence,  when  the  parties 
and  subject  matter  were  confessedly  within  their  jurisdiction;  and  make  the  mode 
in  which  it  had  been  exercised  by  a  judgment,  for  plaintiff,  or  defendant,  the  test 
of  the  power  to  render  any  judgment  at  all ;  or  if  it  had  the  right  on  an  indictment  and 
sentence,  to  make  the  same  inquiry,  when  the  power  of  the  Court  to  try  and  punish 
was  admitted ;  I  should  feel  bound  to  apply  the  same  principles  to  a  case  of  man- 
damus, in  the  Circuit  Court  of  this  District,  without  feeling  myself  at  liberty  to 
look  to  the  consequences.  But  finding  the  law  to  be  settled  otherwise  in  all  other 
cases,  and  being  wholly  unable  to  discover  in  the  decisions  of  this  Court,  any  one 
rule  or  principle,  which  will  except  the  case  of  a  mandamus  from  the  application 
of  the  cases  cited ;  I  feel  bound  to  examine  the  efifect  of  testing  the  jurisdiction  of  a 
Court  on  mandamus,  by  a  rule,  which  is  repudiated  in  every  other  case,  civil  or 
criminal.  The  difference  between  an  adherence  to,  or  an  innovation  upon  es- 
tablished principles  of  general  application,  on  any  supposed  inconvenience,  seems 
to  me  to  be  as  visible,  as  practical,  and  as  important,  as  the  difference  between  a 
change  of  system  of  jurisprudence  by  legislative  power,  and  the  assumption  of  a 
power  by  a  Court,  to  make  it  what  it  ought  to  have  been  made  by  a  law.  Being 
fully  convinced,  that  on  the  authority  of  this  Court,  the  proposition,  that  if  the  Circuit 
Court  can  deliberate  by  judicial  power,  on  granting  a  rule  to  show  cause  why  a  man- 
damus should  not  issue;  all  intermediate  questions  between  the  rule,  and  an  at. 
tachment,  are  and  can  be  nothing  else  but  the  exercise  of  jurisdiction,  is  fully 
supported,  I  have  nothing  to  add  on  this  point. 

It  is  also  my  opinion,  that  the  acts  to  be  performed  by  the  Secretary  of  the  Navy, 
in  relation  to  the  payment  of  a  pension,  either  under  the  general  laws,  or  the  spe- 
cial resolution  in  favour  of  the  relator,  if,  by  their  fair  construction,  she  was  eiw 
3i2 
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titled  to  die  extent  of  her  claim,  are  of  a  purely  mimBterial  natore,  according  totba 
decisions  of  this  Court. 

If  the  right  of  the  relator  was  in  all  other  respects  clear,  except  so  &r  as  they 
depended  on  the  constmction  of  the  acts  of  Congress,  the  case  was  of  jadidal 
cognisance  only :  the  duty  of  a  Secretary  is  not  judicial ;  it  is  not  his  province  to 
constrae  laws,  which  enjoin  on  him  the  performance  of  definite  acts,  differently 
from  what  the  Courts  have  done,  or  may  do.  Where  the  law  directs  him  to  act,  he 
must  act  according  to  law,  on  all  matters  where  his  duty  is  prescribed,  so  as  to 
restrain  his  discretion;  as  the  Commissioner  of  the  navy  pension  fund,  he  decides 
whether  the  applicant  comes  within  the  law,  on  the  evidence  adduced  before  him ; 
but  when  he  has  decided  that  a  pension  is  due,  or  when  the  law  declares  that  a 
person  named  is  entitled  to  one,  and  prescribes  the  amount,  he  has  no  longer  a 
discretion  to  withhold  it.  The  ascertainment  of  the  dato  at  which  the  pension 
commenced;  its  amount,  and  duration;  are  ministerial  acts  on  which  discretion  is 
excluded,  for  its  exercise  cannot  alter  either ;  if  the  payment  is  a  right  of  the  appli- 
cant, the  law  makes  it  a  duty  to  pay,  or  give  a  warrant  for  pajrment  by  the  officer 
who  holds  the  fund.  Thus,  under  the  general  act,  it  is  enacted,  «^That  if  any 
->fficer,"  &c.  ««have  died,'*  &c. «« leaving  a  widow,"  such  widow  shall  be  entitled 
to  receive,"  &c.  (4  Story,  2542;)  or  resolved, «« that  the  widow  of  the  late  S.  D.  be 
paid  from  the  navy  pension  fund  a  pension,"  &c.  (lb.  2555 ;)  the  command  of  the 
law  is  unqualified  in  both  cases ;  if  the  applicant  comes  within  the  description,  the 
officer  whose  duty  it  is  to  pay,  or  direct  the  payment,  has  no  discretion  to  do  it  or 
not,  after  being  satisfied  of  the  right  of  the  applicant,  as  one  of  the  beneficiaries  of 
the  law.  The  name  must  be  inscribed  on  the  pension  roll,  and  thenceforth,  the 
payment  is  but  the  execution  of  a  specific,  defined  duty,  prescribed  by  law,  of  the 
same  nature  as  entering  an  ascertained  credit,  on  the  account  of  a  contractor  in  the 
Post-office  department,  (12  Pet.  614;)  the  issuing  a  patent,  after  all  the  requi- 
sites of  the  law  have  been  complied  with,  (6  Wheat.  600 ;)  or  the  payment  of  a 
liquidated  claim,  under  a  special  act  of  Congress  directing  it  to  be  done.  In  all 
these  cases,  the  act  to  be  done  is  purely  ministerial;  all  the  discretion  to  be 
exercised  has  been  exhausted ;  the  duty  is  positive,  by  the  command  of  the  law, 
which  no  authority  can  supersede  or  grant  a  dispensation  from  its  performance; 
nor  while  Kendall's  case  is  recognised  as  authority,  can  the  nature  of  an  executive 
office  exempt  the  incumbent  from  the  supervisory  power  of  a  competent  Court,  in 
a  case  otherwise  proper  for  ite  exercise.    12  Pet.  610 — 615. 

The  judges  of  the  Courte  of  the  United  States  are  not  clothed  with  any  immuni^ 
or  exemption  from  this  power;  it  is  applied  to  them;  and  Courts  of  record,  of  genersd 
jurisdiction  to  the  extent  of  the  judicial  power  of  the  United  States,  by  this 
Court,  and  on  the  same  principles,  as  to  an  executive  officer,  by  the  Court  of  this 
District,  not  where  the  law  confides  a  discretion  to  do  or  withhold  a  particular  act,, 
but  where  it  requires  it  to  be  done,  as  a  ministerial  duty.  As  where  the  law  re- 
quired, that  after  the  Court  had  rendered  a  judgment,  it  should  be  signed  by  the 
judge,  and  the  judge  died  after  the  rendition  of  the  judgment,  but  without  affixing 
his  signature  to  the  record ;  his  successor  refused  to  sign  it,  because  the  judgment 
had  been  g^ven  by  his  predecessor,  and  this  Court  held :— That  the  judge  in  office 
had  a  discretion  to  set  aside  the  judgment  by  granting  a  new  trial ;  but  if  he  did  not 
exercise  his  discretion  by  doing  it  as  a  judicial  act,  he  was  bound  to  sign  ,the  judg- 
ment as  a  mere  ministerial  act  required  by  law ;  in  order  to  give  one  party  a  right 
to  execution,  and  the  other  a  right  of  appeal  or  writ  of  error.  In  the  opinion  of 
this  Court,  there  is  the  following  sentence,  which  is  too  appropriate  to  one  ground 
of  objection  to  the  jurisdiction,  and  action  of  the  Circuit  Court  in  this  case,  to  be 
omitted;  it  is  this: — 

^(  But  the  District  judge  is  mistaken  in  supposing  that  no  one  but  tiie  judge  who 
renders  the  judgment  can  grant  a  new  trial.    He,  as  the  su'^cessor  of  his  pred» 
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oeisort  oan  eieieiBe  the  nme  powers,  and  has  a  right  to  act  in  every  ease  that  re* 
mains  nndecided  on  the  docket,  as  fully  as  his  predecessor  could  have  done.  The 
Court  remains  the  same,  and  the  change  of  the  incumbent,  cannot,  and  ought  not, 
in  any  respect,  to  injure  the  rights  of  litigant  parties.'*  A  peremptory  mandamus 
was  awarded.    8  Pet.  303,  304. 

In  this  case  the  change  of  officers  who  had  the  disbursement  of  the  pension  fund, 
can  have  no  effect  on  the  rights  of  the  relator;  a  refusal  by  the  predecessor  of  the 
present  incumbent,  is  no  legal  cause  for  his  refusal  to  do  the  act  required,  had  it 
been  enjoined  by  law ;  it  can  be  considered  only  as  a  repeated  refusal  of  successiye 
applications,  haying  the  same  effect  as  if  made  to  himself  to  perform  the  same 
ministerial  act,  which  it  would  have  been  the  duty  of  either  to  perform,  if  the 
right  claimed  had  existed,  but  as  it  did  not  exist,  the  refusal  was  justifiable. 

The  remaining  point  in  this  case  is,  whether  a  writ  of  error  lies  from  this,  to  the 
Circuit  Court  of  this  District,  to  remove  and  revise  the  proceeding  on  mandamus; 
which  I  shall  not  examine  in  detail,  as  my  opinion  in  Holmes  vs.  Jennison,  on  the 
same  question  in  the  kindred  case  of  habeas  corpus,  is  given  at  length. 

If  this  question  remained  as  unembarrassed  by  the  authority  of  this  Court,  as  it 
was  in  the  case  of  Holmes,  I  should  have  as  little  doubt  in  this,  as  I  had  in  that 
case;  but  as  this  Court  asserted  ti)eir  power  to  issue  the  writ  of  error  in  the  case 
in  7  Wheat.  534,  and  acted  on  it  in  13  Pet  608 — 626;  the  question  can  no 
longer  be  considered  exclusively  on  the  principles  of  the  common  law,  the  terms 
of  the  Judiciary  Act,  or  analogous  decisions  of  this  Court  Yet  as  the  case  in  7 
Wheaton  did  not  call  for  any  action  of  this  Court,  as  the  argument  is  not  set  out, 
or  any  authority  noted  in  favour  of  the  writ  of  error,  and  the  Court  confined  them- 
selves to  a  mere  declaration  that  it  would  lie,  and  in  the  case  in  12  Peters,  this 
question  was  argued  only  on  one  side,  and  entirely  unnoticed  by  the  Court  in  their 
opinion,  it  cannot  be  considered  as  conclusively  settled. 

That  the  great  questions  of  jurisdiction,  which  arise  in  this  Court,  in  cases  on 
error  under  the  twenty-second  or  twenty-fifth  sections  of  the  Judiciary  Act,  should 
be  considered  with  the  greatest  deliberation,  and  remain  open  till  all  doubts  are 
removed,  especially  in  cases  where  the  common  law  is  decisive  against  the  juris- 
diction, no  one  will  deny.  When  the  Court  express  an  opinion,  or  act  in  a  case 
involving  thor  jnrisdiction,  in  which  there  is  either  no  argument,  a  partial  one,  or 
ex  parte  only ;  it  ought  not,  and  cannot  have  the  same  weight  as  judicial  authority, 
as  when  the  whole  subject  is  presented  to  the  Court;  considered  as  it  may  be 
elsewhere  than  in  open  Court,  it  is  necessarily  in  the  absence  of  counsel,  and  of 
any  but  a  very  limited  reference  to  adjudged  cases.  In  other  times  this  Court  often 
declared,  that  a  point  decided  without  argument  remained  open  for  consideration, 
(3  Cranch,  172.  6  Cranch,  317,)  till  it  was  directly  made ;  even  on  a  question  of 
jurisdiction,  which  was  for  the  first  time  made,  thirty-four  years  after  the  Court 
had  been  in  the  constant  exercise  of  that  which  was  objected  to. 

In  Buel  vt.  Van  Ness,  it  was  objected  that  the  amount  of  the  judgment  in  a  state 
Court,  was  not  sufficient  to  ground  an  appeal  or  writ  of  error ;  this  Court  say  :— 
^(This  is  a  new  question.  Tliirty-four  years  has  this  Court  been  adjudicating 
under  tiie  twenty-fifUi  section,  &c. ;  and  familiarly  known  to  have  passed  in  judg- 
ment upon  cases  of  very  small  amount,  without  ever  having  its  attention  drawn  to 
the  construction,  &c.,  now  contended  for.  Nevertheless,  if  the  received  construc- 
tion has  been  erroneously  adopted,  without  examination,  it  is  not  too  late  to  correct 
it  now.  But  we  think  that  it  is  not  necessary  to  sustain  our  practice,  upon  con- 
temporaneous, and  long  protracted  expositions,  that  as  well  the  words  of  the  two 
sections  under  which  we  exercise  appellate  jurisdiction,  as  the  reasons  and  policy 
on  which  those  clauses  were  enacted,  will  sustain  the  received  distinction  between 
the  cases  to  which  those  sections  extend."    8  Wheat  321,  322. 

As  no  past  opinion  of  thb  Court  has  taken  this  course,  in  considering  this  ques> 
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tion,  I  hold  it  to  be  as  open  now,  as  it  was  in  the  case  jnst  quoted ;  and  shall  pop- 
sue  that  which  the  Court  then  took. 

A  mandamus  is  directed  to  a  judge,  to  an  inferior  Oonrt,  or  an  officer,  com- 
manding the  performance  of  a  specific  act;  but  it  lies  in  neither  case,  on  any  matter 
of  discretion,  or  to  coerce  the  judgment  as  to  the  manner  of  acting,  where  the  law 
permits  the  doing  or  refusing  to  do  the  act;  though  it  does  lie  to  enforce  the  pei^ 
formauce  of  a  mere  ministerial  act,  by  an  executive  officer,  (13  Pet  610;)  a  judge 
or  Court,  (8  Pet.  302;)  which  they  have  no  «« authority  to  deny  or  control/'  lb. 
The  mandamus  acts  upon  no  right  of  the  respondent  of  person  or  property,  where 
he  has  no  interest  in  the  subject  matter,  as  in  the  case  now  before  us.  *'  The  real 
parties  to  the  dispute,  are  the  relator,  and  the  United  States,'*  who  cannot  be  sued, 
or  the  claim  be  in  any  way  enforced  against  them,  without  their  consent  through  an 
act  of  Congress ;  but  when  they  consent  to  submit  the  whole  subject  of  pensions, 
to  an  officer  of  their  own,  and  impose  on  him  a  positive  duty  to  pay,  he  is  the 
mere  instrument  to  execute  the  law.    Vide  13  Pet.  611,  013. 

The  command  of  the  writ  of  mandamus,  is  no  ^«  final  judgment"  in  a  cause  be- 
fore a  Court,  «  on  which  a  writ  of  error  may  issue  for  its  reversal,"  (8  Pet.  303 ;) 
it  is  one  of  <«  those  intermediate  proceedings,  which  take  place  between  the  insti- 
tution and  trial  of  a  suit;  obedience  may  be  refused,  if  U  be  shown  that  there  are 
matters  in  the  cause,  which  are  within  the  discretion  of  the  Court  below,  which 
justify  the  refusal,  (8  Pet.  589,  590;)  and  what  is  conclusive  on  this  point,  is; 
that  a  writ  of  error  may  be  dismissed  by  this  Court,  for  the  want  of  junsdiction; 
as  was  done  in  13  Pet.  140;  in  the  same  case,  in  which  a  peremptory  man- 
damus had  been  awarded  four  years  before,  (8  Pet.  304,)  to  sign  a  judgment 
previously  rendered ;  and  in  which  this  Court  refused  a  second  mandamus,  to  ren- 
der a  final  judgment.  9  Pet.  603.  605.  All  that  this  Court  can  do,  is  to  order  the 
Court  below  to  proceed  to  judgment;  but  it  will  not  direct  in  what  manner  its  di»* 
cretion  shall  be  exercised,  (8  Pet.  304.  9  Pet.  603,  603 ;)  it  compels  them  to 
«( proceed  to  a  final  judgment,  in  order  that  we  may  exercise  the  jurisdiction  of 
review  given  by  the  law,"  (13  Pet.  633 ;)  but  only  for  that  purpose.    lb. 

A  mandamus  never  issues  to  an  executive  officer  to  control  his  discretion  or 
judgment,  where  the  law  gives  him  any  right  to  deliberate,  it  is  to  perform  minis- 
terial acts  which  the  law  has  enjoined  on  him ;  the  mandamus  is  a  sunmiary  order 
to  enforce  the  duty,  by  supplying  a  remedy  for  a  denial  of  an  existing  right,  where, 
for  the  want  of  a  specific  one,  there  would  otherwise  be  a  failure  of  justice.  13  Pet. 
620.  The  writ  of  mandamus,  like  the  writ  of  habeas  corpus,  is  a  writ  of  right;  but 
the  proceeding  upon  it  is  matter  of  discretion,  in  nowise  partaking  of  the  d^aracter 
of  a  final  judgment,  its  efifect,  or  an  award  in  the  nature  of  a  final  judgment,  which 
can  be  revised  on  error;  so  the  law  has  been  finally  settled  in  England  by  the 
House  of  Lords,  as  declared  and  recognised  by  this  Court  in  6  Pet.  667 ;  and  so  it 
must  be  considered  here,  unless  a  final  judgment  means  one  thing  in  the  Judiciary 
Act,  and  another  and  different  thing  at  common  law,  which  distinction  is  negatived 
in  the  same  case.  The  writ  of  mandamus,  as  known  to  the  common  law,  is  well 
defined  in  1  Cranch,  171,  5  Pet.  193,  and  12  Pet.  630:  it  is  a  prerogative  writ,  which 
is  issued  from  the  Court  of  King's  Bench,  in  virtue  of  its  general  supervising 
power  over  all  inferior  tribunals  and  officers,  to  compel  them  to  do  what  that 
Court  has  determined,  or  supposes  to  be  consonant  to  right  and  justice,  where  there 
is  no  other  specific  remedy  prescribed.  Yet  this  Court  have  held,  that  the  manda- 
tory writ  in  the  Register,  which  issues  from  the  officina  brevium  under  the  seal  of 
the  Court  of  Chancery,  performs  the  same  office,  without  the  interference  of  the 
Court  of  King's  Bench.  5  Pet.  193 — 194.  If  this  is  so,  then  there  is  a  specific 
remedy  by  an  appropriate  writ  in  the  Register,  grantable  on  motion  in  Chancery  ; 
there  is  a  concurrent  jurisdiction  in  the  two  Courts;  and  of  consequence,  it  would 
seem  not  to  be  a  prerogative  writ,  even  by  the  common  law,  when  directed  to  an 
nferior  Court;  but  a  writ  in  the  nature  of  a  mandamus  described  in  13  Pet.  633.   In 
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5  Pet  193,  a  mudamttB  to  a  public  officer,  is  deelaied  to  be  the  exercise  of  original 
jurisdiction,  but  appellate  when  directed  to  a  Court;  the  power  of  this  Court  to 
issue  this  writ  is  asserted,  under  the  thirteenth  section  of  the  Judiciary  Act,  to  be 
the  same  which  is  exercised  by  the  Chancellor  in  England,  and  by  the  Supreme 
Courts  of  the  States,  in  yirtue  of  their  '*  general  superintendence  of  inferior  tribu- 
.nals,'*  and  the  Court  use  this  language;  «(The  judicial  act  confers  this  power 
expressly  on  this  Court.  No  other  tribunal  exists  by  which  it  can  be  exercised/* 
lb.  194.  In  13  Pet.  621,  ^^the  power  to  issue  this  writ,  and  the  purposes  for 
which  it  may  be  issued  in  the  Courts  of  the  United  States,  other  than  in  this  Dis- 
trict, is  asserted  under  the  fourteenth  section,  as  a  power  common  to  this  and  the 
Circuit  Courts  in  the  States.  But  this  power  is  not  exercised  as  in  England  by 
the  King's  Bench,  as  having  general  supervising  power  over  inferior  Courts,  but 
only  for  the  purpose  of  bringing  the  case  to  a  final  judgment  or  decree,  so  that  it 
may  be  reviewed."  (lb.  622.)  So  far  then  as  respects  a  mandamus  from  this  to  a 
Circuit  Court,  or  from  a  Circuit  to  a  District  Court,  it  is  clear  that  no  decision 
upon  such  writ  is  a  final  judgment  revisable  in  error  or  on  appeal,  as  well  on  these 
principles  as  the  following  language  of  this  Court  in  9  Pet.  602,  in  an  Unanimous 
opinion  delivered  by  the  late  Chief  Justice  on  a  motion  for  a  mandamus  :— 

(*  This  Court  is  asked  to  decide,  that  the  merits  of  the  case  are  with  the  plain- 
tiffs;  and  to  command  the  District  Court  to  render  judgment  in  their  favour.  It  is 
an  attempi  to  introduce  the  supervising  power  of  this  Court  into  a  cause,  while 
depending  in  an  inferior  Court,  and  prematurely  to  decide  it  In  addition  to  this 
obvious  unfitness  of  such  a  proceeding,  its  direct  repugnance  to  the  spirit  and  letter 
of  our  whole  judicial  system  cannot  escape  notice.  The  Supreme  Court  in  the 
exercise  of  its  ordinary  appellate  jurisdiction,  can  take  cognisance  of  no  case,  until 
a  final  judgment  or  decree  shall  have  been  rendered  in  the  inferior  Court  Though 
the  merits  of  the  cause  may  have  been  substantially  decided,  while  any  thing,  though 
merely  formal,  remains  to  be  done,  this  Court  cannot  pass  upon  the  subject  If 
from  any  intermediate  stage  in  the  proceeding,  an  appeal  might  be  taken  to  the  Su- 
preme Court,  the  appeal  might  be  repeated  to  the  great  oppression  of  the  parties. 
So  if  this  Court  might  interpose  in  the  progress  of  a  cause  by  way  of  mandamus, 
and  order  a  judgment  or  decree ;  a  writ  of  error  may  be  brought  to  the  judgment,  or 
an  appeal  from  the  decree,  and  a  judgment  or  decree  entered  in  pursuance  of  a 
mandamus,  might  be  afterwards  reversed.  Such  a  procedure  would  subvert  our 
whole  system  of  jurisprudence." 

Taking  it  then  as  settled,  that  on  a  proceeding  by  a  mandamus  to'  an  inferior 
Court,  no  writ  of  error  lies,  I  now  proceed  to  inquire  whether  it  will  lie,  when  the 
mandamus  is  directed  to  an  officer  to  perform  a  merely  ministerial  act,  by  a  Court 
having  original  jurisdiction  to  award  the  writ,  as  the  Court  of  this  District  is  ad- 
mitted to  possess  by  the  acts  of  February  1801,  referred  to  in  12  Pet  619. 622. 624. 
As  the  purposes  of  this  case  do  not  require  it,  I  shall  not  examine  into  the  apparent 
discrepancy  between  the  opinion  in  5  Pet  and  12  Pet  on  the  nature  or  office  of  the 
'  writ  of  mandamus,  whether  they  depend  on  the  thirteenth  or  fourteenth  section  of 
the  Judiciary  Act ;  but  confine  myself  to  the  view  which  the  Court  take  of  the  sub- 
ject, under  the  act  which  gives  jurisdiction  to  the  Court  of  this  District  to  award  it; 
which  is  this,  <«  That  proceedings  and  an  application  to  a  Court  of  justice  for  a 
mandamus,  are  judicial  proceedings,  cannot  admit  of  a  doubt ;  and  that  this  is  a 
case  in  law,  is  equally  clear.  It  is  the  prosecution  of  » suit,  to  enforce  a  right 
secared  by  a  special  act  of  Congress,  requiring  of  the  Postmaster-general,  the 
performance  of  a  precise,  definite,  and  specific  act,  plainly  enjoined  by  the  law.  It 
cannot  be  denied  but  that  Congress  had  the  power  to  command  that  act  to  be  done ; 
and  the  power  to  enforce  the  performance  of  the  act,  must  rest  somewhere,  or  it 
will  present  a  case  which  has  often  been  said  to  involve  a  monstrous  absurdity  in  a 
well  organized  government,  that  there  should  be  no  remedy,  although  a  clear  and 
undeniable  right  should  be  shown  to  exist,  and  if  the  remedy  cannot  be  applied  by 
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the  Circait  Court  of  this  District,  it  exists  nowhere.  But  by  the  express  tenns  'A 
this  act,  the  jurisdiction  of  this  Circuit  extends  to  all  cases  in  law,  &e.  No 
more  general  language  could  have  been  used ;  an  attempt  atspeeificatioD  would  have 
weakened  the  force  and  extent  of  the  general  words— all  cases.  Here  then  is  tho 
delegation  to  this  Circuit  Court,of  the  whole  judicial  power  in  this  District,  and  in 
the  yeiy  words  of  the  Constitution,  which  declares  that  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising  under  the  laws  of  the  United  States," 
&c.  12  Pet  623,  624. 

No  one  has  ever  denied  that  Congress  has  power  by  the  Constitution  to  give  an. 
thority  to  the  Courts  of  the  United  States,  to  issue  a  mandamus  to  an  inferior 
Court,  or  a  public  officer ;  the  only  objection  to  its  exercise  by  this  Court,  on  the 
writ  direct^  to  the  Secretary  of  State  was,  that  it  was  by  original  jurisdietionv 
which  could  not  be  granted  in  such  case.  (1  Cranch,  175.)  But  this  objection  cannot 
avail,  when  applied  to  a  Court  of  general,  original,  and  exclusive  jurisdiction,  in 
the  whole  range  of  the  judicial  power  of  the  Constitution;  which  necessarily  em- 
braces prerogative,  among  all  other  writs  known  to  the  common  law,  or  the  laws 
of  the  states  which  ceded  this  District  to  the  United  States,  with  powers  of  exclu- 
sive legislation  in  and  over  it.  Such  is  the  jurisdiction  of  the  Circuit  Court  of  this 
District,  as  declared  in  the  above  extract  from  the  opinion  in  Kendall's  case,  which 
contains  in  substance  the  common  law  definition  of  the  prerogative  writ  of  manda- 
mus ;  whether  it  is  directed  to  a  Court  or  an  officer,  it  equally  comes  ^ithin  the 
definition,  being  adapted  to  the  exigency  of  the  case,  so  as  to  give  an  adequate 
remedy  whenever  there  is  an  existing  right  which  can  be  enforced  by  no  other 
process,  which  is  the  very  office  of  the  common  law  prerogative  writ.  There  is  no 
principle  of  law,  there  is  no  decision  of  this  Court,  or  any  provision  of  any  act  of 
Congress,  which  discriminates  a  mandamus  to  a  Court,  from  one  to  an  officer, 
either  in  its  nature,  the  action  of  the  Court  upon  it,  or  the  effect  thereof.  It  is  but 
an  order  to  do  an  act,  ministerial  in  its  nature,  enjoined  by  law  in  a  case  which 
involves  no  discretion,  or  leares  any  alternative;  such  an  order  is  never  made 
where  a  judicial  act  remains  to  be  done  by  a  Court,  or  an  executive  act  to  be  per- 
formed by  an  officer  which  the  law  submits  to  the  exereise  of  his  own  judgment 
on  the  matter.  Thus,  in  8  Pet  304,  the  order  was  made  to  sign  a  judgment 
previously  rendered,  because  the  law  commanded  it;  but  in  the  same  case,  the 
Court  refiised  to  order  a  judgment  to  be  rendered  for  the  plaintiff.  9  Pet  602.  So 
in  Kendall's  case,  the  mandamus  was  properly  issued  for  the  reasons  assigned,  the 
act  commanded  was  purely  ministerial ;  it  was  refused  in  this  case,  because  some 
discretion  was  involved,  which  vnll  be  found  to  be  the  turning  point  in  all  the 
cases  at  common  law,  or  in  this  Court,  without  a  dictum  in  either  which  assehs 
the  doctrine,  that  the  order  of  the  Court  partakes  any  more  of  the  character  or  effect 
of  a  final  judgment  in  the  one  class  of  cases  than  the  other.  Each  is  the  prosecu- 
tion of  a  suit  to  enforce  a  right,  secured  by  a  special,  or  the  general  law  which 
governs  the  case ;  the  proceeding  is  the  same  in  both,  from  the  presentation  of  the 
petition  till  the  order  of  the  Court  is  made;  and  when  made,  the  order  relates  to  a 
ministerial  act,  in  which  neither  the  Court  or  the  officer  has  any  interest,  unless  in 
cases  where  the  mandamus  restores  the  relator  to  an  office,  of  which  he  has  been 
ousted  by  an  illegal  act  But  in  such  cases  the  mandamus  affects  only  the  pos- 
session, (Vide  12  Pet  620,)  the  right  to  the  office  remains  open  on  a  quo  warranto. 

In  the  present  case,  the  writ  is  prayed  for  in  order  to  obtain  the  payment  of  a 
sum  of  money,  to  which  the  respondent  has  no  claim ;  the  act  required  of  him,  is 
to  sign  such  warrant  or  other  order  on  the  officer  who  has  the  custody  of  the  pen- 
sion fund,  as  will  enable  the  relator  to  receive  what  Congress  have  appropriated 
to  her  use.  Whether  such  appropriation  has  been  made,  depends  on  the  constnio- 
tion  of  the  acts  of  Congress :  which  must  be  decided  by  the  Court,  and  not  th 
Secretary;  if  the  right  to  the  sum  claimed  exists  by  the  law,  its  payment  is  as 
much  a  ministerial  act  in  signing  the  warrant,  as  signing  a  judgment  already 
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nndeied;  boA  being  on  execution  of  the  oomraand  of  the  law;  there  ie  no  prin- 
ciple whieh  exelodea  a  writ  of  eiror  in  one  case,  that  can  Jaatify  it  in  the  other. 
The  only  qaestlon  in  this  case  is,  whether  Congrese  has  directed  the  money  to  be 
paid,  as  it  was  in  Kendairs  case ;  whether  the  credit  should  be  given ;  when  that 
is  settled,  the  mandamus  only  enforces  the  right  of  the  relator,  to  receiye  that 
which  Congress  had  declared  belonged  to  hw;  the  awarding  the  writ  is  by  a  sunn 
.  mary  order,  made  on  affidayit  and  motion,  without  a  jury,  or  the  forms  of  the  com- 
mon law,  being  pursued,  as  in  suits  commenced  by  original  writs.  Whether  the 
subject  matter  of  the  order  relates  to  the  payment  of  money,  or  any  other  act  of  a 
ministerial  nature;  the  nature  or  character  of  the  order  does  not  become  that  of  a 
final  judgment,  revisable  by  a  writ  of  eiror;  the  common  law  does  not  authorize 
any  appellate  proceedings  on  a  prerogatiye  writ ;  the  Judiciary  Act  makes  no  provi* 
sion  for  it;  and  nothing  but  future  legislation,  can,  in  my  opinion,  eonvert  a  sum- 
mary order  on  a  motion  or  rule,  into  a  final  judgment,  so  as  to  make  it  cognisable 
in  CRor.  The  reasoning  of  the  Court,  in  9  Pet  608,  is  conclusiye  that  error  does  not 
lie  to  an  order  awarding  a  mandamus  to  a  Court.  It  is  admitted  that  it  does  not  lie 
at  common  law  in  any  case  of  mandamus,  (6  Pet.  667 ;)  for  which  one  reason 
\  alone  is  sufficient  to  show  the  true  policy  of  the  law.  That  as  this  remedy  was 
!  designed  to  be  a  speedy  one,  the  party  who  had  obtained  it  should  not  lose  its 
'  benefit  by  being  hung  up  by  a  writ  of  error,  (1  Strange,  643.  8  Co.  137^)  or, 
in  the  language  of  this  Court,  by  the  appeal  being  *«  repeated  to  the  great  oppres- 
sion of  the  parties,"  (9  Pet  602 ;)  by  subjecting  them  to  all  the  delay  incident  to 
an  appeal,  or  writ  of  error;  which  «* would  subvert  our  whole  system  of  juiispm 
dence,"  (^'O  i^  ^  summary  order  shall  be  deemed  a  final  judgment  or  decree. 

The  essence  of  a  prerogative  writ  is  in  the  promptitude  of  the  remedy;  it  is 
devised  to  create  one  where  none  adequate  existed ;  and  it  is  administered  so  as  to 
meet  the  ends  of  justice  in  a  summary  manner.  13  Pet.  620.  It  is  not  for  me  to 
say  whether  power  to  so  act,  ought  to  be  subject  to  revision :  my  inquiry  is  only, 
whether  the  law  has  made  it  so,  by  prescribing  one  rule  for  the  case  of  its  exercise 
on  a  Court  or  judicial  officer,  and  a  different  one  for  an  executive  or  ministerial 
officer.  The  most  solemn  decisions  of  this  Court  justify  me  in  denying  the  exist- 
ence of  any  revising  power  in  the  first  classes  of  cases ;  every  reason  and  principle 
on  which. they  are  founded  apply  equally  to  the  last  classes:  and  where  I  find 
that  the  only  cases  in  which  the  existence  of  such  power  is  asserted  or  assumed, 
contain  no  reference  to  precedent  authority,  or  reasons  to  support  them,  I  cannot 
feel  bound  to  consider  the  law  to  be  so  settled  as  to  govern  this  case.  Nor,  in  the 
course  of  the  opinion  now  delivered  by  the  Court,  does  there  seem  to  me  to  be 
such  a  train  of  reasoning,  or  reference  to  settled  principles,  as  to  overcome  the 
[  weight  of  authority  in  the  previous  adjudications  of  this  Court 

In  referring  to  the  case  of  Weston  w.  Charleston,  in  2  Pet  463,  wherein  it  was 
held  that  a  writ  of  error  would  lie  under  the  twenty-fifth  section,  to  the  refiisal  of 
a  state  Court  to  award  a  prohibition ;  I  think  the  Court  has  added  to  the  strength 
of  their  own  opinion,  but  little,  if  any  thing  in  principle  or  authority :  for  no  order 
of  a  Court  partakes  less  of  the  character  of  a  final  judgment  in  a  suit,  than  an 
order  awarding  or  refusing  a  prohibition.  In  one  case  an  inferior  Court  is  ordered 
not  to  proceed  to  a  judgment,  but  to  surcease  action  in  the  cause;  in  the  other, 
it  is  left  free  to  act:  but  in  either  case  the  only  question  is,  whether  the  inferior 
Court  has  jurisdiction ;  if  they  have,  it  cannot  be  controlled  in  its  exercise :  if  they 
have  not,  they  can  render  no  judgment;  the  action  of  the  Superior  Court  must 
necessarily  be  confined  to  jurisdiction,  and  its  revision  by  this  Court  can  extend 
no  furUier. 

In  the  opinion  in  2  Pet,  no  adjudged  case  at  the  common  law  or  in  this  Court 
is  referred  to;  its  jurisdiction  seems  to  be  assumed  more  from  the  supposed  neces- 
sity of  its  exercise,  than  from  any  principle  of  law,  or  provision  in  the  Judiciary 
Act;  and  no  argument  was  had  on  this  point,  till  it  was  directed  by  the  Cour^ 
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after  an  argrament  on  the  merits  at  a  preceding  term ;  for  which  reaaona,  I  ha^a 
been  disposed  rather  to  look  to  this  case  as  a  beacon,  than  to  adopt  it  as  a  prece- 
dent. It  has  been,  in  my  opinion,  unfortunate  for  this  Court,  that  the  course  of 
argument,  in  cases  inyolving  the  momentous  question  of  what  are  the  proper  sub- 
jects for  the  exercise  of  itstappellate  Jurisdiction,  have  been  so  limited  as  it  appears 
in  the  reports  of  its  decisions  on  this  subject  In  tracing  them  back  to  the  organi- 
zation of  the  Court,  it  will  be  found  that  forty  years  had  elapsed  before  there  was 
a  writ  of  error  sustained  on  a  prohibition;  more  than  thirty,  before  it  waa 
asserted  that  it  would  lie  on  a  mandamus ;  fifty,  before  it  was  acted  on ;  and  that 
this  is  the  first  case  in  which  it  has  been  held  to  lie  on  a  habeas  corpus.  This . 
affords,  it  is  true,  no  conclusive  argument  that  the  power  exists  only  by  assump-i 
tion,  because  it  has  been  so  long  dormant ;  yet  it  affords  the  most  powerful  reasons 
for  the  most  thorough  consideration  of  a  case  where  its  exercise  is  invoked  for 
the  first  time,  by  a  fall  research  into  the  principles,  the  analogies,  and  the  usages 
of  law ;  which  define  appellate  power  and  its  subjects,  according  to  the  common 
law  applied  to  the  Judiciary  Act,  which,  by  reference,  adopts  it  as  its  basis. 

There  is  great  danger  of  error  in  bringing  any  case  within  the  twenty-second  or 
twenty^fifUi  sections,  which  is  either  without  precedent  in  the  common  law,  or  op- 
posed to  its  settled  principles,  still  more  so,  when  both  objections  apply  as  they  do 
in  the  case  of  a  prohibition ;  for  it  will  be  found  very  difficult  to  exercise  under  the 
Judiciary  Act,  any  appellate  power  which  is  repudiated  by  the  principles,  usages, 
and  adjudged  cases  of  the  common  law.  And  if  it  should  so  happen,  that  eren  on 
the  fullest  consideration,  a  single  case  of  this  description  is  acted  upon,  too  much 
caution  cannot  be  used  in  most  thoroughly  examining  another  case,  supposed  to  be 
analogous;  a  fortiori,  where  the  first  innoTation  was  without  argument,  a  partial  or 
ex  parte  one,  or  one  directed  on  second  thought,  after  the  merits  of  the  case  had  been 
discussed.  No  safer  course  can  be  adopted  than  was  taken  in  the  case  in  8  Wheat. 
331,333,  wherein  the  Court  would  not  sustain  an  unquestioned  practice  of  thirty- 
four  years,  <«by  contemporaneous  and  long  protracted  exposition,''  in  the  actual 
exercise  of  jurisdiction  under  the  twenty-fifth  section;  but  justified  it  by  a  refer- 
ence to  ('  the  reasons  and  policy*'  developed  in  that  and  the  twenty-second  sections, 
in  conferring  their  appellate  power.  Had  this  course  been  taken  in  this,  and  the 
case  of  Holmes  m.  Jennison,  by  investigating  the  grounds  on  which  a  writ  of  enor 
had  been  sustained  on  a  prohibition ;  instead  of  assuming  that  position  as  impreg- 
nable, then  holding  that  tiie  appellate  power  to  revise  the  proceedings  on  a  manda- 
mus was  a  consequence  resulting  from  its  exercise  in  a  case  of  prohibition;  and 
that  the  same  power  over  a  habeas,  followed  as  the  conclusion  from  those  pre- 
mises, the  final  result  would  have  been  more  satisfactory,  if  not  entirely  difiSsrent. 
Where  this  chain  will  end  no  one  can  tell. 

In  forming  my  opinion  in  this,  and  the  case  of  Holmes,  I  have  been  fully  con- 
vinced that  it  is  founded  on  principles  too  well  established  by  the  adjudged  cases, 
books  of  authority,  and  the  decisions  of  this  Court,  to  be  shaken  by  the  case  of 
Weston  t».  Charleston,  or  those  which  are  dependent  upon  it ;  believing  that  that 
case  rests  alone  on  its  own  unsupported  authority.  I  cannot  recognise  it  as  abasia 
for  this,  or  the  case  of  Holmes.  Nor  can  I  feel  bound  to  consider  the  point  as 
settled,  so  as  to  exclude  further  consideration,  by  reversing  the  course  now  taken 
by  the  Court;  and  looking  through  the  cases  of  habeas  corpus,  and  mandamus,  to 
the  case  of  prohibition  on  which  they  rest,  bringing  the  exercise  of  appellate  power 
of  this  Court  over  that  case,  to  the  test  of  the  common  law,  the  Judiciary  Act,  and 
the  decisions  of  this  Court,  cited  in  this,  and  the  opinion  in  Holmes'  case,  which 
have  hitherto  remained  without  notice  in  argument  or  opinion,  and  consequently 
not  considered.  When  this  course  shall  have  been  taken  by  the  Court,  mine  will 
conform  to  whatever  conclusion  may  be  adopted;  but  while  those  cases  referred  to 
by  me  continue  unnoticed,  my  judgment  will  be  guided  by  them  as  autiioritative ; 
and  until  they  shall  be  reconsidered  and  overruled,  I  cannot  but  consider  them  to  be 
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more  finnly  rooted  and  planted  in  the  law,  more  congenial  to  its  principles,  its 
policy,  and  the  reasons  on  which  it  is  founded,  than  any  decisions  wtdchhaye  been 
since  made  to  the  contrary.  If  the  pnrposes  of  justice  require  a  further  expansion 
of  our  appellate  power,  it  is  the  duty  of  Congress  to  prescribe  it,  but  while  the  law 
remains  unchanged  by  legislative  power,  I  cannot  cease  to  deprecate  the  onward 
progress  of  jurisdiction,  by  step  on  step,  from  case  to  case,  to  which  no  limit  seems 
assignable,  so  long  as  the  emergency  of  a  cause  can  be  held  to  justify  the  assumed 
nec-essity  for  the  exercise  of  that  power,  where  it  is  not  clearly  within  the  provisions 
of  the  Judiciary  Act. 
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No.  n. 

Geoboe  Holmes,  PLAumrr  in  brbob  m.  Silas  H.  Jennison,  Goybbvor  or  thk 
State  or  Yebmont,  and  John  Stabkweatheb,  SHEBirr  or  the  Gountt  or 
Wa8hinoton»inthe  said  State  of  Yebhont,  and  thbib  successobs  in  orricE, 

DErENDANTS  IN  EBBOB. 

OpinioB  of  Mr.  Justice  Baldwin. 

ConeoiriDg  most  fully  and  cordially  in  the  opinions  deliTered  by  those  of  my 
brethren,  who  are  opposed  to  any  action  by  this  Court  on  this  case,  I  have  nothing 
to  add  to  the  reasons  assigned  by  them  respectiTely,  lest  it  might  imply  my  want  of 
confidence  in  the  grounds  which  they  haye  taken ;  and  in  my  mind  maintained  with 
conclusiTe  force.  There  are,  however,  two  subjects  of  high  consideration  inyolyed 
in  this  case,  which  I  feel  constrained  to  notice;  as  my  opinion  would  haye  been 
governed  by  them  had  there  been  no  other  grounds  for  my  declining  to  interfere 
with  the  order  of  the  Supreme  Court  of  Vermont,  remanding  the  relator  to  the 
custody,  whence  he  was  brought  before  them  by  the  writ  of  habeas  corpus. 

1.  The  Constitntion  of  the  United  States  confers  no  power  on  any  department 
of  the  federal  government,  to  prevent  a  state  or  its  officers  from  sending  out  of  its 
territory  a  person  in  the  situation  of  Holmes  the  relator. 

3.  That  a  writ  of  error  does  lie  from  this  to  a  state  Court,  to  revise  their  proceed- 
ings on  a  writ  of  habeas  corpus. 

That  the  treaty-maldng  power  of  the  Constitution,  is  competent  to  bind  the  states 
by  a  stipnlation  to  surrender  fugitives  from  justice,  is  not  denied  by  any ;  nor  that 
where  such  power  is  executed  by  a  treaty,  a  state  is  under  an  obtigation  to  Surren- 
der :  but  that  while  such  power  remains  dormant  or  contingent,  the  obligation  does 
not  exist,  and  that  Congress  have  no  power  to  impose  it,  has  been  too  clearly 
established  by  my  brethren,  to  leave  it  in  my  power  to  add  to  the  weight  of  their 
reasoning.  But  while  I  adout  the  competency  of  the  treaty^naking  power  to  com- 
pel, I  utterly  deny  its  power  to  prevent  the  expulsion  of  a  fugitive  from  justice  from 
the  territory  of  a  state,  pursuant  to  its  laws,  or  the  general  authority  vested  in  its 
executive  or  other  appropriate  officers,  to  administer  and  enforce  its  regulations  of 
internal  police. 

This  distinction  between  the  power  to  compel,  and  the  power  to  prevent  the  sur- 
render  of  a  fugitive,  is  visiUe  in  the  whole  frame  of  the  Constitntion,  as  well  in 
the  general  lines  which  it  designates,  in  separating  the  powers  of  the  federal  and 
state  governments,  by  grants,  prohibitions,  and  separations,  as  by  its  more  specific 
provisioiis. 

There  cannot  be  found  a  clause  in  the  whole  instrument,  which  in  terms  or  by 
any  fair  construction,  can  be  made  to  bring  the  power  to  compel  a  state  not  to  sur- 
render,  within  any  enumerated  subject  over  which  Congress  can  legislate ;  unless 
it  is  sought  as  one  of  a  vagrant  nature,  to  be  exercised  under  such  of  the  various 
items  specified,  as  may  be  suggested  by  a  train  of  ingenious,  refined,  and  subtle 
reasoning,  from  one  implication  to  another,  till  there  is  found  some  hook  whereby 
to  connect  this  with  some  granted  power.  Nay,  it  is  cautiously  omitted  in  the  pro- 
hibition on  the  states,  to  use  any  language,  which  can  be  tortured  into  a  reference 
to  the  subject  matter ;  and  as  the  nature  of  the  treaty-making  power  precludes  any 
enumeration  of  the  subjects  of  its  exercise,  it  is  left  with  no  other  prescribed  limits* 
tion,  than,  that  treaties  to  have  their  constitutional  effect,  must  be  made  '*  under  the 
authority  of  the  United  States."    This  power  must  then  be  called  into  action,  and 
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act  on  the  sabject,  befoie  a  state  can  be  deprived  of  the  li^ht  to  suirender,  or  re- 
tain a  fugitiTe  at  its  pleasure ;  a  right  which  each  state  possessed  in  its  plenitade, 
on  the  dissolution  of  the  articles  of  confederacy,  and  which  remained  unimpaired, 
till  it  became  party  to  the  Constitntion,  on  its  adoption  by  the  people  thereof, 
whereby  they  held  the  power  subject  to  such  restraints,  as  treaty  stipulations  might 
impose  in  future.  Without  such  stipulation  the  whole  subject  matter  of  fugitives 
of  any  description,  from  a  foreign  nation,  or*any  of  its  colonies  or  dependencies, 
is  reserved  to  the  respective  states,  as  fully  as  before  the  Constitution;  but,  with 
such  stipulation  in  a  treaty,  I  admit  the  state  is  as  much  bound  to  make  the  sunen-  \ 
der,  as  if  it  had  been  a  subject  of  express  delegation  of  power  to  the  President  and 
Senate ;  or  as  if  the  same  provision  had  been  made  in  relation  to  foreign  fugitives 
from  justice,  or  service,  as  those  from  the  respective  states,  but  which  is  guardedly 
omitted. 

In  the  second  clause  of  the  second  section  of  the  fourth  article,  the  Constitution 
provides,  that  •<  A  person  charged  in  any  state  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice  and  be  found  in  another  state,  shall  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  delivered  up  to  be  removed  to 
the  state  from  which  he  fled."  A  corresponding  provision  is  made  for  fugitives  from 
service  or  labour;  and  Congress,  by  the  act  of  1793,  have  prescribed  the  mode  in 
which  the  provision  of  the  Constitution  shall  be  carried  into  effect  1  Story,  884, 285. 

It  will  not  be  pretended  that  these  provisions  do  not  impose  upon  the  states  of  this 
Union,  an  obligation  as  imperative,  and  impair  their  reserved  rights  to  the  same 
extent,  as  a  similar  stipulation  in  a  treaty  between  the  United  States  and  any  foreign 
state;  let  it  then  be  assumed  that  there  was  such  a  treaty  with  Great  Britain,  in 
relation  to  fugitives  from  justice  in  Canada;  and  a  stronger  case  cannot  be  supposed ; 
the  question  it  involves  is  not  difficult  of  solution. 

The  object  and  great  purpose  of  the  Constitution  and  Congress,  in  one  case,  and 
of  the  treaty  in  the  other,  is  to  make  it  the  duty  of  the  state  and  its  officers  to  make 
the  surrender  on  a  demand ;  but  it  does  not  follow  that  it  may  not  be  done  voluntarily 
or  without  demand ;  to  take  the  fugitive  to  the  border  and  force  him  to  pass  the  line, 
whether  the  authorities  of  the  adjacent  states  or  provinces  are  desirous,  or  even  will- 
ing  to  receive  him  or  not,  is  but  an  ordinary  police  power.  This  is  the  true  point 
in  issue ;  whether  a  state  is  prohibited  by  the  Constitution,  from  doing  of  its  own 
accord,  an  act  which  it  is  bound  to  do,  whenever  demanded  pursuant  to  a  law  or  a 
treaty  of  the  United  States ;  and  which  it  might  do  or  refuse,  if  the  subject  was 
neither  within  the  law  or  treaty.making  power  of  the  United  States.  Had  no  pro- 
vision been  made  for  the  reclamation  of  fugitives  from  the  states,  there  could  be  no 
pretence  for  denying  to  the  states  an  unlimited  discretion  over  the  whole  subject ; 
the  Constitution  has  put  one  single  limitation  on  this  discretion,  in  case  of  a  demand 
from  the  executive  of  another  state;  leaving  that  discretion  as  free  and  full  where 
no  demand  is  made,  as  if  the  Constitution  had  been  wholly  silent  on  the  subject.  And 
if  it  had  been  so  silent,  the  only  difference  would  have  been,  that  though  there  would 
have  been  no  obligation  to  surrender  on  a  demand,  there  would  have  been  the  same 
right  and  power  to  do  it,  as  now  exists  ii^each  state  in  respect  to  their  respective 
fugitives;  or  as  would  exist  under  a  treaty-making  provision  for  the  reciprocal 
delivery  of  fugitives  from  the  Canadas,  or  the  states. 

No  injunction  of  the  Constitution  can  be  violated,  nor  the  faith  of  treaties  im. 
paired,  by  each  state  or  province  refusing  to  be  made  a  Botany  Bay,  an  asylum  or 
even  the  receptacle  of  the  vagabonds,  the  criminals,  or  convicts  of  the  other;  any 
duty  of  state  to  state,  of  state  to  the  Union,  and  the  United  States  to  foreign  powers ; 
is  fully  and  faithfully  executed  by  the  performance  of  the  duties  and  stipulations 
imposed  or  made.  But  no  political  community,  no  municipal  corporation,  can  be 
under  any  obligation  to  suffer  a  moral  pestilence  to  pollute  its  air,  or  contagion,  of 
the  most  corrupting  and  demoralizing  influence,  to  spread  among  its  citizens,  by  the 
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conduct  and  example  of  men,  who,  haying  forfeited  the  protection  of  their  own 
goyemment  by  their  crimes,  claim  to  be  rescued  from  the  consequences,  by  an 
appeal  to  the  same  Constitution  and  laws,  under  which  our  own  citizens  are  not, 
and  cannot  be  screened  from  punishment,  when  it  is  merited  by  their  conduct.  No 
state  can  be  compelled  to  admit,  retain,  or  support  foreign  paupers,  or  those  from 
another  state ;  they  may  be  removed  or  sent  where  they  came;  not  because  poyerty 
is  a  crime,  but  because  it  is  a  m^afoHune  not  to  be  mitigated  or  relieyed  by  the 
compulsory  contributions  of  those  «&mong  whom  they  throw  themseWes,  or  are  cast 
by  their  governments  for  maintenance. 

Every  state  has  acknowledged  power  to  pass,  and  enforce  quarantine,  healA, 
and  inspection  laws,  to  prevent  the  introduction  of  disease,  pestilence,  or  unwhole- 
some provisions;  such  laws  interfere  with  no  powers  of  Congress  or  treaty  stipu- 
lations ;  they  relate  to  internal  police,  and  are  subjects  of  domestic  regulation  within 
each  state,  over  which  no  authority  can  be  exercised  by  any  power  under  the  Con- 
stitution, save  by  requiring  the  consent  of  Congress  to  the  imposition  of  duties  on 
exports  and  imports,  and  their  payment  into  the  treasury  of  the  United  States. 
11  Pet  103.  130,  &c.  9  Wheat  203,  &c.  13  Wheat  436,  &c.  Vide  section  10, 
article  1,  clause  3.  «•  These  laws  form  a  portion  of  that  immense  mass  of  legisla- 
tion, which  embraces  every  thing  within  the  territory  of  a  state,  not  surrendered  to 
the  general  government,''  &c.  9  Wheat  303.  «  No  direct  general  power  over  these 
subjects  is  granted  to  Congress,  and  consequently  they  remain  subject  to  state 
legislation.  lb.  ''The  constitutionality  of  such  laws,  has  never,  so  far  as  we  have 
been  informed,  been  denied,"  (lb.  205 ;)  and  are  considered  as  flowing  from  the  ac* 
knowledged  power  of  a  state,  to  provide  for  the  health  of  its  citizens."  lb. 

"The  power  to  direct  the  removal  of  gunpowder,  is  a  branch  of  the  police  power, 
which  unquestionably  remains  with  the  states."  13  Wheat  443.  "  We  are  not  sure 
that  this  may  not  be  classed  among  inspection  laws.  The  removal  or  destruction  of 
infectious  or  unsound  articles,  is  undoubtedly  an  exercise  of  that  power;  and  forms 
an  express  exception  to  the  prohibition  we  are  considering.  Indeed,  the  laws  of 
the  United  States  expressly  sanction  the  health  laws  of  a  state."  lb.  444.  These 
principles  were  reaffirmed  in  the  city  of  New  York  v$.  Miln,  in  language  worthy 
of  repetition,  and  most  appropriate  to  this  case  in  all  its  bearings. 

"  That  the  state  of  New  York  possessed  power  to  pass  this  law  (respecting 
foreign  paupers)  before  the  adoption  of  the  Constitution  of  the  United  States,  might 
probably  be  taken  as  a  truism,  without  the  necessity  of  proof.  But  as  it  may  tend 
to  present  it  in  a  clearer  point  of  view,  we  will  quote  a  few  passages  from  a 
standard  writer  upon  public  law,  showing  the  origin  and  character  of  this  power.'* 

Vattel,  book  2,  chap.  7,  sect.  94.  "  The  sovereign  may  forbid  the  entrance  of 
his  territory,  either  to  foreignera  in  general,  or  in  particular  cases,  or  to  certain  per- 
sons, or  for  certain  particular  purposes,  according  as  he  may  think  it  advantageous 
to  the  state." 

Vattel,  book  3,  chap.  8,  sec.  100.  "  Since  the  lord  of  the  territory,  may,  when- 
ever he  thinks  proper,  forbid  its  being  entered ;  he  has,  no  doubt,  a  power  to  annex 
what  conditions  he  pleases,  to  the  permission  to  enter." 

"The  power  then  of  New  York  to  pass  this  law,  having  undeniably  existed  at 
the  formation  of  the  Constitution,  the  simple  inquiry  is,  whether  by  that  instru- 
ment it  was  taken  from  the  state,  and  granted  to  Congress ;  for  if  it  were  not,  it 
yet  remains  with  them." 

"  If,  as  we  think,  it  be  a  regulation,  not  of  commerce,  but  of  police ;  then  it  is  not 
taken  from  the  states.  To  decide  this,  let  us  examine  its  purpose,  the  end  to  be 
attained ;  and  the  means  of  its  attainment" 

"  It  is  apparent,  from  the  whole  scope  of  the  law,  that  the  object  of  the  legisla- 
ture was  to  prevent  New  York  from  being  burdened  by  an  influx  -of  persons 
brought  thither  in  ships,  either  from  foreign  countries,  or  frcm  any  other  of  the 
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states ;  and  for  that  purpose,  a  report  was  required  of  the  names,  places  of  birth, 
&c.,  of  all  passengers;  tiiat  the  necessary  steps  mig[ht  he  taken  by  the  city  autho- 
rities ;  to  preyent  them  from  becoming  chargeable  as  paupers.'* 

<<The  power  reserved  to  the  sevBral  states,  will  extend  to  all  the  objects  which 
in  the  ordinaiy  course  of  afiBurs,  concern  the  liberties,  lives,  and  properties  of  the 
people;  and  the  internal  order,  improvement,  and  prosperity  of  the  state."  11 
Pet  133, 133. 

After  a  review  of  Gibbons  ra.  Ogden,  and  Brown  ra.  Maiyland ;  and  showing 
that  their  opinion  is  not  in  collision  with  the  principles  of  either  of  those  cases ; 
the  Court  say: — <« But  we  do  not  place  our  opinion  on  this  ground.  We  choose 
rather  to  plant  ourselves  on  what  we  consider  an  impregnable  position.  They  are 
these, — That  a  state  has  the  same  undeniable,  and  unlimited  jurisdiction,  over  all 
persons  and  things  within  its  territorial  limits,  as  any  foreign  nation ;  where  that 
jurisdiction  is  not  surrendered  or  restrained  by  the  Constitution  of  the  United 
States.  That  by  virtue  of  this,  it  is  not  only  the  right,  but  the  bounden  and 
solemn  duty  of  a  state,  to  advance  the  safety,  happiness,  and  prosperity  of  its 
people;  and  to  provide  for  its  general  welfare,  by  any  and  fevery  act  of  legislation 
which  it  may  deem  conducive  to  these  ends;  where  the  power  over  the  particular 
subject,  or  the  manner  of  its  exercise,  is  not  surrendered  or  restrained  in  the  manner 
just  stated.  That  all  those  powers  which  relate  to  merely  municipal  regulations, 
or  what  may,  perhaps,  more  properly  be  called  <  internal  police,'  are  not  thus  sup- 
rendered  or  restrained ;  and  that  consequently,  in  relation  to  these,  the  authority 
of  a  state  ia  complete,  unqualified,  and  exclusive."    11  Pet.  139. 

«<  We  think  it  as  competent,  and  as  necessary  for  a  state  to  provide  precautionary 
measures  against  the  moral  pestilence  of  paupers,  vagabonds,  and  possibly  con- 
victs; as  it  is  to  guard  against  the  physical  pestilence,  which  may  arise  from 
unsound  and  infectious  articles  imported ;  or  from  a  ship,  the  crew  of  which  may 
be  labouring  under  an  infectious  disease."    lb.  143. 

These  principles  were  not  declared  for  the  first  time  in  the  case  of  Miln ;  they 
flowed  from  those  which  were  established  as  unquestionable  in  the  United  States 
Of.  Bevans,  where  this  language  is  used  :— 

"  What  then  is  the  extent  of  jurisdiction  which  a  state  possesses  t 

«•  We  answer  without  hesitation,  the  jurisdiction  of  a  state  is  coextensive  with 
its  territory;  coextensive  with  its  legislative  power. 

«<  The  place  described,  is  unquestionably  within  the  original  territory  of  Massachu- 
setts. It  is  then  within  the  jurisdiction  of  Massachusetts ;  unless  that  jurisdiction 
has  been  ceded  to  the  United  States,  (3  Wheat  386, 387,)  by  a  cession  of  terri- 
tory ;  or,  which  is  essentially  the  same,  of  general  jurisdiction."    lb.  388. 

«<  It  is  not  questioned,  that  whatever  may  be  necessary  to  the  ftdl  and  unlimited 
exercise  of  admiralty  and  maritime  jurisdiction  is  in  the  government  of  the  Union. 
Congress  may  pass  all  laws  which  are  necessary  and  proper  for  giving  the  most 
complete  effect  to  this  power.  Still  the  general  jurisdiction  over  the  place,  subject 
to  tlds  grant  of  power,  adheres  to  the  territory  as  a  portion  of  sovereignty  not  yet 
given  away.  The  residuary  powers  of  legislation  are  still  in  Massachusetts.  Sup- 
pose, for  example,  the  power  of  regulating  trade  had  not  been  given  to  the  general 
government  Would  tiiis  extension  of  the  judicial  power  to  all  cases  of  admiraltf 
and  maritime  jurisdiction,  have  divested  Massachusetts  of  the  power  to  regulate  the 
trade  of  her  bay  1"    lb.  389. 

It  would  be  at  least  superfluous,  if  not  presumptuous  in  me,  to  attempt  to 
illustrate  or  enforce  the  soundness  of  these  principles,  which  this  Court  declare 
to  be  impregnable  positions,  on  which  they  plant  their  opinion.  That  they  may 
neither  be  shaken  or  impaired  by  any  future  collision  between  them,  and  any 
opinions  which  may  be  founded  on  a  contrary  construction  of  the  Constitution;  is 
most  ardently  to  be  desired,  by  all  who  wish  to  see  the  federal  and  state  govern- 
ments move  within  their  respective  orbits,  with  the  same  harmony  for  the  future, 
3  r  3  78 
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as  they  hare  done  fof  the  past.  The  contmuanoe  of  this  hannony,  will,  in  my 
opinion,  lie  in  imminent  danger,  not  only  of  inteimption,  but  of  extinction ;  when- 
ever the  couTse  of  this  Court  shall  be  saeh,  as  to  subyert  the  great  principles  of 
constitational  juiisprodenoe,  on  which  it  has  defined  the  line  of  separation  between 
the  powers  which  are  granted  to  the  United  States,  and  those  prohibited  or  reserved 
to  the  states,  or  the  people  thereof  respectirely.  Nor  lb  there  one  among  these 
latter  powers,  which  it  is  so  dangerous  to  attempt  to  impair,  as  that  of  internal 
police ;  and  especially  that  portion  of  it  which  relates  to  fugitives,  vagabonds, 
criminals,  or  convicts,  whether  they  have  fled  from  justice  before,  or  after  trial :  for 
if  a  state  caimot  expel  from  her  territory  this  species  of  pestilence,  so  infectious, 
contagious,  and  fatal  to  the  morals  of  the  community,  in  which  they  are  suffered 
to  mix  and  move  unmolested ;  her  power  of  police  is  a  shadow,  a  farce,  while  this 
most  feculent  mass  of  corruption  remains  a  public  nuieanoe,  which  the  power  of  a 
state  is  incompetent  to  abate. 

It  is  but  a  poor  and  meagre  remnant  of  the  once  sovereign  power  of  the  states,  a 
miserable  shred  and  patch  of  independence,  which  the  Constitution  has  not  taken 
from  them,  if  in  the  regulation  of  its  internal  police,  state  sovereignty  has  become 
so  shorn  of  authority,  as  to  be  competent  only  to  exclude  paupers,  who  may  be  a 
burden  on  the  pockets  of  its  citizens;  unsound,  infectious  articles,  or  diseases, 
which  may  affect  their  bodily  health ;  and  utterly  powerless  to  exclude  those  moral 
ulcers  on  the  body  political,  which  corrupt  its  vitals,  and  demoralize  its  members. 
If  there  is  any  one  subject,  on  which  this  Court  should  abstain  from  any  course 
of  reasoning,  tending  to  expand  the  granted  powers  of  the  Constitutiony  so  as  to 
bring  internal  police  within  the  law  or  treaty-making  power  of  the  United  States, 
by  including  it  within  the  prohibition  on  the  states,  it  is  the  one  now  before  us. 
Nay,  if  such  construction  is  not  unavoidable,  it  oug:ht  not  to  be  given:  lest  we 
introduce  into  the  Constitution  a  more  vital  and  pestilential  disease  than  any  prin- 
ciple on  which  the  relator  could  be  rescued  from  the  police  power  of  Vermont, 
would  fasten  on  its  institutions,  dangerous  as  it  might  be,  or  injurious  its  effects. 
Should  an  adjudication  so  fearful  in  its  consequences,  be  made  in  a  case  of  a  kin- 
dred nature  with  this,  the  people  and  states  of  this  Union  will  "plant  themselves'* 
on  the  "impregnable  positions,"  taken  in  the  opinions  of  this  Court,  in  the  cases 
quoted ;  and  standing  on  grounds  thus  consecrated,  refuse  to  surrender  those  rights 
which  we  had  declared  to  be  "complete,  unqualified,  and  exclusive." 

The  power  of  this  Court  is  moral,  not  physical;  it  operates  by  its  influence, 
by  public  confidence-in  the  soundness  and  uniformity  of  the  principles  on  which  it 
acts ;  not  by  its  mere  authority  as  a  tribunal,  from  which  there  is  no  appeal ;  and  if 
ever  its  solemn  decisions  should  be  overlooked  by  itself,  or  we  should  cease  to  respect 
those  of  our  predecessors,  the  people  and  the  states  will  still  adhere  to  them ;  and 
our  successors  will  refuse  to  follow  our  deviations  from  the  ancient  path.  It  may 
be  the  doctrine  of  the  day,  that  the  reserved  rights  of  the  states  are  too  broad,  and 
the  powers  of  Congress  too  narrow ;  but  it  will  not  withstand  the  scrutiny  of  time, 
or  the  deliberate  consideration  of  the  principles  on  which  the  cases  referred  to  have 
been  decided,  and  those  therein  promulgated.  If  they  shall  ever  be  disregarded  in 
public  opinion,  and  their  reversal  follow ;  it  will  not  be  done  by  the  establishment 
of  those  principles  on  which  it  is  now  attempted  to  enlarge  the  prohibitions  on 
the  states,  and  to  expand  the  powers  of  Congress,  by  implication  upon  implication, 
to  effect  both  objects  by  ingenious  or  far-fetched  suppositions  or  assumptions. 
Ingenuity,  tadents,  and  subtlety,  can  work  a  countermine  under  the  Constitution,  by 
which  the  contrary  effect  may  be  produced ;  whereby  the  reserved  powers  of  the 
states  may  absorb  as  much  of  the  granted  powers  of  the  general  government,  as 
the  adoption  of  the  grounds  on  which  the  relator's  case  has  been  placed  would  take 
firom  those  which  have  neither  been  granted  by,  or  prohibited  to  the  states. 
Equally  dreading  and  avoiding  both  extremes,  I  am  content  to  take  the  Constitution 
as  it  has  hitherto  been  expounded  by  this  Court,  on  all  subjects  connected  with  th» 


Digitized  by 


Google 


APPENDIX.  619 

•aufle  now  before  us ;  in  my  opinion  it  leayes  no  open  point,  eren  admitting  what 
is  known  not  to  exist,  that  theie  was  a  treaty  stipulation  on  the  subject.  But 
without  such  stipulation,  the  relator's  oase  is  most  bald  and  banen  of  merits; 
it  rests  upon  doctrines  not  to  be  sanctioned  consist^itly  with  past  adjudications, 
which,  in  the  United  States  w.  Beyans,  asserted  the  jurisdiction  and  legislative 
power  of  a  state  to  be  coeztensiye  with  its  territory,  over  all  subjects  not  delegated 
to  the  general  goyemment;  and  in  Gibbons  m.  Ogden,  Brown  vt.  Maryland,  and 
New  York  m.  Miln,  declared  that  no  power  over  the  internal  police  of  a  state  had 
been  so  delegated  by  the  Constitution;  but  was  resenred  exclosiyely  to  the  states. 
I  deem  it  wholly  unnecessary  to  make  a  detailed  application  of  those  cases  to  the 
present;  their  affinity  is  too  Tisible  on  a  comparison,  to  require  any  thing  more 
than  a  reference  to  them  respectiTely,  as  they  are  reported;  police  is  in  every 
feature ;  the  moral  and  physical  health  of  the  people  is  the  common  object  of  police 
regulations  in  all  their  ramifications,  as  applied  to  the  vast  variety  of  subjects  which 
they  embrace,  and  none  of  which  are  confided  to  any  other  than  state  power ;  and  all 
of  which  must  remain  under  its  exclusive  control,  till  the  Constitution  is  changed. 

The  states  are  enjoined  by  the  Constitution,  to  surrender  a  fugitive  irom  another 
state  on  a  demand;  they  will  be  obliged  to  do  it  under  a  treaty  stipulation  to  a 
foreign  power ;  and  thus  fiir,  but  no  farther,  has  there  been,  or  can  be  any  abridg- 
ment of  their  power  over  the  subject:  they  cannot  be  deprived  of  their  right  of 
expelling  firom  their  territory  those  fugitives  who  have  no  privileges  within  it;  or 
be  compelled  to  retain  them,  when  they  are  not  entitled  to  the  protection  of  its 
Constitution  or  laws.  Any  refugee  crosses  the  border  at  his  peril ;  his  goTemment 
may  not  desire  to  reclaim  him  for  punishment,  and  be  unwilling  to  receive  him 
again ;  but  that  mattera  not  to  the  state  to  which  he  flies ;  the  right  and  power  to 
remove,  expel,  and  voluntarily  to  surrender  the  fugitive,  is  as  perfect  as  if  it  was 
a  duty  prescribed  by  a  power  paramount  to  that  of  the  state. 

This  is,  in  my  opinion,  the  turning  point  of  this  case ;  and  this  right  to  determine 
what  persons  fleeing  from  abroad  shall  be  suffered  to  remain  a  burden  on  its 
Citizens  for  their  support,  or  a  dangerous  example  to  the  community,  is  so  peculi- 
arly  and  appropriately  a  subject  of  state  jurisdiction,  as  to  be  incapable  of  delega- 
tion to  any  other  power.  Any  action  of  Congress  upon  it,  would  be  not  only  an 
assumption  of  ungranted  power,  but  a  direct  usurpation  of  powers  reserved  to  the 
states ;  and  if  exeroiaed  by  means  of  coeroion,  to  compel  a  state  to  retain  the  vaga- 
bonds from  other  states,  or  the  border  provinces,  would  operate  more  fatally  on  the 
morals  of  the  people,  than  pestilence  upon  their  health,  or  gunpowder  on  their 
property,  and  their  lives.  Happily,  such  power  is  not  visible  in  the  Constitution; 
nor  has  it  been  infused  into  it  by  construction;  whenever  internal  police  is  the 
object,  the  power  is  excepted  from  every  grant,  and  reserved  to  the  states,  in  whom 
it  remains  in  as  full  and  unimpaired  sovereignty  as  their  soilrwhich  has  not  been 
granted  to  individuals,  or  ceded  to  the  United  States;  as  a  right  of  jurisdiction 
over  the  land  and  waters  of  a  state,  it  adheres  to  both,  so  as  to  be  impracticable 
of  exereise,  by  any  other  power,  without  cession  or  usurpation.  Such  is  the 
power  which  the  govomor,  as  chief  magistrate  of  Vermont,  has  exercised  over 
this  fugitive;  in  my  opinion,  it  was  properly  exereised;  and  that  no  department 
of  this  government  is  competent,  on  subjects  of  police,  to  control  him,  or  any  other 
state  officer,  in  the  execution  of  his  or  their  offices. 

By  the  course  which  has  been  taken,  all  danger  of  interfering  with  the  relations 
of  the  United  States  and  foreign  powers,  either  on  mattera  of  commercial  inter- 
course, or  diplomatic  concern  is  avoided ;  such  interferenee  could  happen  only  on 
the  ref^l  to  deliver  up  the  fugitive,  on  the  demand  or  request  of  the  authorities  of 
Canada;  for  a  compliance  with  either,  would  rather  add  strength  to,  than  tend  to 
weaken  the  pre-existing  relations  of  andty  and  comity  between  the  two  nations. 
On  the  other  hand,  if  the  delivery  was  spontaneous,  and  made  in  the  true  spirit  of 
border  peace,  and  mutual  safety  from  crime,  the  boon  would  be  the  more  accept- 
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bble;  or  if  the  authorities  of  the  state  should  send  the  fugitive  back  whence  he 
came,  those  of  Canada  would  hare  no  cause  of  complaint,  because  they  had  madi> 
no  reclamation,  or  because  Vermont  was  unwilling  to  incorporate  among  its  citi- 
zens a  foreigner  whom  his  own  goTemment  was  disposed  not  to  take  back.  The 
United  States  cannot  complain,  for  neither  their  rights  or  power  can  be  affected, 
unless  some  department  of  their  goyemment  shall  put  itself  in  the  place  of  Ver- 
mont, to  determine  on  what  subject  its  internal  system  of  police  shall  operate,  and 
how  it  shall  be  executed ;  but  on  any  other  ground  or  pretext,  there  can  be  no  colour- 
able argument  or  reason  for  such  interference.  That  the  case  before  us  is  one  in 
any  way  affecting  our  foreign-relations,  seems  to  me  wholly  supposititious;  and  the 
untoward  consequences  which  seem  to  be  appr^ended  from  affirming  the  exercise 
of  the  power  of  the  goremor,  appear  as  wholly  conjectural,  and  without  any  ra- 
tional foundation  in  fact  or  principle.  But  be  this  as  it  may,  we  have  no  warrant 
from  the  Constitution,  and  Congress  can  give  us  none,  to  authorize  us  to  interfere 
with  the  exercise  of  a  power,  which  comes  within  every  definition  which  this  Court 
has  given  of  a  regulation  of  the  internal  police  of  a  state;  or  to  examine  whether 
it  has  been  exerted  under  the  authority  of  a  state  law,  or  by  the  constitutional  power 
of  its  chief  executive  magistrate.  It  suffices  for  all  the  purposes  of  this  case,  that 
the  subject  matter  is  not  of  federal  cognisance ;  but  is  excluded  from  the  juris- 
diction of  the  United  States  to  its  full  extent,  and  reserved  for  the  action  of  another 
sovereignty,  whose  power  over  it  must  remain  untouched,  till  an  amendment  to  the 
Constitution  shall  displace  it  That  this  may  never  be  done  is,  in  my  opinion, 
devoutly  to  be  vnshed  by  every  friend  to  the  permanency  of  our  institutions. 

The  other  ground  on  which  I  am  opposed  to  any  interference  with  the  proceeding 
of  the  Supreme  Court  of  Vermont  in  this  matter  is,  that  it  is  not  vdthin  the  appel- 
late jurisdiction  of  this  Court,  under  the  twenty-fifkh  section  of  the  Judiciary  Act; 
because  the  order  of  that  Court  on  a  habeas  corpus,  is  not  a  judgment  on  which 
a  writ  of  error  can  be  brought. 

I  cannot  so  well  define  tiiie  nature  and  object  of  the  writ  of  habeas  corpus,  or  so 
well  explain  the  proceedings  upon  it,  as  in  the  language  of  this  Court:— <« It  has 
been  demonstrated  at  the  bar,  that  the  question  brou^t  forward  on  a  habeas  corpus, 
is  always  distinct  from  that  which  is  involved  in  the  cause  itself.  The  question 
whether  the  individual  shall  be  imprisoned,  is  always  distinct  from  the  question 
vfhetfaer  he  shall  be  convicted  or  acquitted  of  the  charge  on  which  he  is  to  be  tried ; 
and  therefore  these  questions  are  separated  and  may  be  decided  in  different  Courts." 

*<The  decision  that  the  individual  shall  be  imprisoned,  must  always  precede  the 
application  for  a  writ  of  habeas  corpus ;  and  this  writ  must  always  be  for  the  pur- 
pose of  revising  that  decision,  and  therefore  appellate  in  its  nature."  4  Cranch,  101. 
^  This  being  a  mere  inquiry,  which  without  deciding  upon  guilt,  precedes  the  insti- 
tution of  a  prosecution,  the  question  to  be  determined  is,  whether  the  accused  shall 
be  discharged  or  held  to  trial ;  and  if  the  latter,  in  what  place  they  are  to  be 
tried,  and  whether  they  shall  be  confined  or  admitted  to  bail.  If,  &c.  upon  inquiry 
it  manifestly  appears,  that  no  such  crime  has  been  committed,  or  that  the  suspicion 
entertained  of  the  prisoner  was  wholly  groundless,  in  such  cases  only  is  it  laveful 
totally  to  discharge  him,  otherwise  he  must  either  be  committed  to  prison,  or  give 
bail."  lb.  125, 126. 

««The  Judicial  Act  (sect  14)  authorizes  this  Court,  and  all  the  Courts  of  the 
United  States,  and  the  judges  ihereof,  to  isi^e  the  vmt  for  the  purpose  of  inquiring 
into  the  cause  of  commitment'*  3  Pet  201 .  <<  It  is  a  high  prerogative  writ,  known 
to  the  common  law,  the  great  object  of  which  is  the  liberation  of  those  who  may  be 
imprisoned  without  sufficient  cause.*'  "It  is  in  the  nature  of  a  writ  of  error  to 
examine  the  legality  of  the  conmiitment**  lb.  202. 

It  lies  to  a  Circuit  Court  of  the  United  States,  sitting  in  a  state,  (3  Dall.  17,) 
or  to  the  Circuit  Court  of  this  District,  (3  Cranch,  448.  4  Cranch,  101,)  it  is  an 
exercise  of  appellate  jurisdiction,  and  "  we  are  but  revising  the  effect  of  tiieir  pro- 
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s,  &c«  under  which  the  prisoner  is  detained/*  7  Pet  d73.  Bot  it  does  not  lie 
m  &Toar  of  persons  oommitted  for  treason  or  felony,  plainly  expressed  in  the 
warrant,  oonrioted  of  a  oontempt,  (9  Wheat.  39,)  or  of  a  crime,  by  a  Court  of  com* 
petent  jurisdiction,  (3  Pet.  303.  308,)  or  persons  in  execution,  (Ih.;)  nor  will  the 
Court  upon  the  writ  look  beyond  the  judgment,  and  re-examine  the  charges  on  which 
it  was  rendered,  (lb.  303 ;)  for  if  this  Court  cannot  directly  reyise  the  judgment  of 
a  Circuit  Court  in  a  criminal  case,  they  cannot  do  it  indirectly.  lb.  308.  The 
power  to  issne  this  writ  being  concurrent  in  this  Court,  the  Circuit,  and  District 
Courts,  and  every  judge  of  either,  the  action  upon  the  writ  when  the  party  is  before 
a  Court  or  judge,  is  directed  to  the  same  object,  ••  for  the  purpose  of  inquiring  into 
the  cause  of  commitment,"  in  order  to  ascertain  whether  he  shall  be  remanded  to 
prison,  discharged  on  bail,  or  without  bail ;  in  doing  which  this  Court  has  no  more 
power  than  any  district  judge;  the  nature  of  the  power  and  the  rules  by  which  it 
must  be  exercised,  are  the  same.  4  Cranch,  96. 

This  Court  has  declared  this  power  to  be  appellate,  and  not  original ;  so  I  shall 
take.it  on  its  authority,  though  if  the  point  was  new,  it  would  seem  to  me  to  be  the 
exercise  of  a  special  authority  given  by  the  Judiciary  Act,  for  the  specific  purpose 
therein  set  forth :  and  that  from  the  very  nature  of  a  high  prerogative  writ,  it  must 
be  issued,  and  acted  upon  by  prerogatiYe,  and  not  appellate  power;  especially  by 
the  Courts  of  the  United  States,  whose  jurisdiction  is  special,  and  limited  to  the 
cases  specified  in  the  Constitution  and  Judiciary  Act.  Taking  however  the  power 
to  issue  the  writ,  and  the  action  upon  it  to  be  appellate,  then  every  district  judge 
can  exercise  it  to  the  same  extent  that  this  or  a  Circuit  Court  can;  consequentiy 
he  can  revise  the  process  of  either  Court,  by  which  a  person  has  been  committed, 
by  inquiring  into  the  cause  of  conmiitment,  and  proceeding  thereupon  in  the  same 
manner,  as  if  the  commitment  had  been  by  a  justice  of  the  peace.  This  inquiry 
is,  confined  to  the  question  of  recommitment,  or  discharge,  the  result  of  which 
depends  on  the  discretion  of  the  judge  or  Court  before  whom  the  prisoner  is 
brought;  the  warrant  of  commitment  must  be  inspected  to  see  whether  it  sets  out 
a  proper  cause  for  imprisonment;  the  evidence  is  examined  for  probable  cause  of 
prosecution ;  and  if  the  warrant  and  evidence  are  sufficient,  then  the  question  of 
bail  and  its  amount  necessarily  arises,  which  is,  confessedly,  a  matter  purely  dis- 
cretionary, subject  only  to  the  provision  of  the  eighth  Amendment  to  the  Constitu- 
tion, tiie  thirty-third  section  of  the  Judiciary  Act,  (1  Story,  66 ;)  and  the  fourth 
section  of  the  act  of  1793.    1  Story,  311. 

On  this  view  of  the  nature  and  object  of  the  vnit  of  habeas  corpus,  with  the 
proceeding  upon  it,  considered  as  the  exercise  of  appellate  jurisdiction ;  the  first 
inquiry  is,  whether  the  manner  in  which  it  has  been  exercised,  can  be  revised  by  a 
writ  of  enor,  to  any  Court  or  Judge  of  the  United  States. 

That  a  writ  of  enor  will  not  lie  upon  any  proceeding  before  a  judge  of  this 
Court,  or  a  district  judge,  in  vacation,  is  too  clear  for  discussion ;  there  is  no  Court, 
no  record  to  remove,  no  judgment  to  revise,  the  judge  acts  by  a  summary  order, 
which  affects  only  the  question  of  imprisonment,  discharge,  or  bail;  the  very 
nature  of  such  action  by  an  appellate  power,  by  a  judge  out  of  Court,  precludes 
its  revision  by  another  appellate  power;  which  can  act  only  by  a  writ  of  error, 
directed  to  a  Court  of  record,  to  remove  their  final  judgment  and  proceedings  in 
the  case.  This  Court  cannot  issue  a  writ  of  error  to  a  District  Court,  in  any  case 
where  a  special  authority  to  do  it  is  not  expressly  given  by  law ;  nor  to  a  Circuit 
Court,  unless  by  the  provision  of  the  Judiciary  Act,  (7  Cranch,  108.  387.  3 
Wheat  359.  395.  6  Pet.  495,  496.  13  Pet  143.  13  Pet  390;)  nor  can  the 
Circuit  Court  issue  a  writ  of  error  to  a  District  Court,  in  any  other  than  the  speci- 
fied cases  provided  for;  «<  or  issue  compulsory  process  to  remove  a  cause  before 
final  judgment"  Such  process  (as  a  certiorari)  is  void,  and  may  be  disregarded 
(3  Wheat  335,  336)  as  a  nullity. 

By  the  twenty-eecond  section  of  the  Judidaiy  Act,  final  judgments  and  deoiees. 
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in  ciyil  aetions  in  the  District  Coarts,  may  be  ie>«zainined  in  the  Giieoit  Oooits 
on  a  writ  of  error ;  whereby  the  power  of  the  Circuit  Goort  rests  on  two  things ; 
the  judgment  must  be  final,  and  must  be  rendered  in  a  civil  action,  neither  of 
which  can  exist  in  a  habeas  corpus  issued  under  the  fourteentiti  section,  which 
gives  authority  to  issue  and  act  upon  this  writ,  in  two  classes  of  cases.  1.  To  all 
the  Courts  of  the  United  States,  where  it  is  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law.  2.  To 
either  of  the  justices  of  the  Supreme  Court,  as  well  as  judges  of  the  District 
Court,  **for  the  purpose  of  an  inquiry  into  the  cause  of  commitment."  Provided 
that  writs  of  habeas  corpus  shall  in  no  case  extend  to  prisoners  in  gaol ;  unless 
they  are  in  custody  under  the  authority  of  the  United  States,  committed  for  trial 
before  some  Court  of  the  same,  or  to  testify,  &c.    1  Story,  69. 

On  a  full  consideration  of  this  section,  this  Court,  in  the  ease  of  Bollman  and 
Swartwout  held,  that  it  applied  to  the  great  writ  of  habeas  corpus  ad  subjiciendum, 
providing  the «« means  by  which  this  great  constitutional  privilege  should  reedve 
life  and  activity,'*  that  the  generic  term  habeas  corpus,  when -used  singly  and  with* 
out  additions,  means  the  great  writ  now  applied  for;  **  and  in  that  sense  it  is  used 
m  the  Constitution."  4  Cranch,  94 — 100.  It  was  also  held,  that  it  did  not  apply 
to  a  habeas  corpus  ad  respondendum,  to  process  from  a  state  Court,  to  a  habeas 
corpus  cum  causa,  or  the  mode  of  bringing  causes  into  a  Court  of  the  United 
States,  from  a  state  Court,  (lb.  96.  98 ;)  consequently  this  great  writ  issues  only 
in  cases  where  a  party  is  imprisoned  on  the  charge  of  some  criminal  offence  against 
the  United  States;  and  not  in  a  civil  action,  to  which  they  may  be  a  party,  as  is 
apparent  from  the  view  taken  by  the  Court  in  connecting  the  thirty-third  and  four- 
teenth sections. 

The  thirty-third  section  directs,  that,  ^  upon  all  arrests  in  criminal  cases,  bail 
shall  be  admitted,  except  where  the  punishment  may  be  deatii;  in  which  cases  it 
shall  not  be  admitted,  but  by  the  Supreme  or  a  Circuit  Court,  or  by  a  justice  of  the 
Supreme  Court,  or  a  judge  of  a  District  Court;  who  shall  exercise  their  discretion 
therein,  regarding  the  nature  and  circumstances  of  the  offence,  and  of  the  evidence, 
and  the  usages  of  law."  Vide  1  Story,  66;  on  which  the  Court  remark:— 

««The  appropriate  process  of  bringing  up  a  prisoner  not  committed  by  the  Court 
itself,  to  be  baUed,  is  by  the  writ  now  applied  for;  of  consequence  a  Court  possess- 
ing the  power  to  bail  prisoners  not  committed  by  itself,  may  award  a  writ  of  habeas 
corpus  for  the  exercise  of  that  power;"  and  the  thirty-third  section  was  held  to  be 
explanatory  of  the  fourteenth.  4  Cranch,  99, 100. 

Hence  there  are,  in  my  opinion,  diree  objections  to  a  writ  of  error  from  a  Circuit 
to  a  District  Court,  to  revise  their  proceedings  on  a  writ  of  habeas  corpus  ad  subji- 
ciendum: 1.  It  is  not  a  civil  action.  2.  The  order  to  recommit,  to  bail,  or  discharge 
is  not  a  final  judgment  or  decree.  3.  The  action  of  the  Court  is  discretionary,  de- 
pending on  the  nature  of  the  case,  the  evidence,  and  the  usages  of  law.  These 
objections  apply  with  greater  force  to  a  writ  of  error  from  this  to  a  Circuit  Court 
under  the  twenty-second  section,  which  provides  that  "upon  a  like  process,  may 
final  judgments  and  decrees  in  civil  actions,  and  suits  in  equity,  in  a  Circuit  Court, 
brought  there  by  original  process,  or  removed  there  from  Courts  of  the  several  states, 
or  removed  there  by  appeal  from  a  District  Court,  be  re-examined  in  the  Supreme 
Court.  Independent  then  of  the  three  objections  above  mentioned,  others  arise  from 
the  additional  provisions  in  relation  to  tiie  writ  of  error  irom  the  Supreme  Court. 
It  lies  only  from  a  final  judgment,  in  a  civil  action,  &e.  brought  in  a  Circuit  Court 
by  original  process,  or  removed  there  from  a  state,  or  District  Court ;  consequently 
it  lies  not  upon  a  proceeding  on  a  habeas  corpus ;  which  is  the  exercise  of  appellate 
power,  commencing  on  petition,  affidavit,  and  motion  for  the  writ,  and  terminating 
by  an  order  which  the  Court  makes  according  to  its  discretion.  This  order,  from 
its  nature  and  effect,  is  not  and  cannot  be  final ;  for  it  only  discharges  the  party  fnm 
any  further  confinement,  under  the  process  under  which  he  was  arrested,  •<  but  not 
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from  any  other  process  which  may  be  issued  against  him,  niider  the  same  indict- 
ment." 9  Pet.  710.  The  inquiry  being  merely  preliminary  to  a  trial,  the  order  is 
only  interlocntory,  and  can  extend  no  farther  than  to  the  specific  snbjects  of  the 
inquiry,  which  can  have  no  bearing  on  the  final  resalt  of  the  prosecution,  as  to  guilt 
or  innocence. 

By  using  the  term  <«  original  process"  the  law  excludes  that  which  is  appellate, 
it  relates  to  the  writ,  by  which  a  plaintiff  brings  a  defendant  into  the  Circuit  Court, 
to  answer  a  demand  made  in  a  ciril  action  for  a  debt  or  damages;  but  surely  not 
to  a  writ  issued  for  persons  in  confinement  under  a  criminal  charge,  directed  to  the 
officer  or  person  who  has  him  in  custody  under  the  authority  of  the  United  States, 
the  object  of  which  is  to  procure  the  liberation  of  the  prisoner.  The  same  conclu 
sion  results  from  the  reference  to  civil  actions  in  the  Circuit  Court, «« removed  there 
from  Courts  of  the  several  states;"  these  actions  are  described  in  the  twelfth  sec- 
tion, which  prescribes  the  mode  of  removal,  and  declares  tliat  when  removed,  «<  the 
cause  shall  proceed  in  the  same  manner,  as  if  it  had  been  brought  there  by  original 
process."  So  as  to  civil  actions  removed  there  by  appeal  from  a  District  Court, 
which  are  defined  in  the  twenty-first  section,  and  confined  to  final  decrees «« in  causes 
of  admiralty  and  maritime  jurisdiction ;"  whence  it  follows,  that  the  proceeding  of 
the  Circuit  Court  on  a  writ  of  habeas  corpus,  cannot  be  comprehended  within  either 
of  the  three  classes  of  cases,  to  which  a  writ  of  error  is  confined  by  the  terms  of  tlie 
twenty-second  section  of  the  Judiciary  Act. 

The  provisions  of  the  twenty-third  and  twenty-fourth  sections  lead  to  the  same 
conclusion,  by  pointing  only  to  those  cases  in  which  an  execution  can  issue,  or  be 
superseded  by  the  writ  of  error,  and  where,  upon  affirmance,  the  Court  may  decree 
just  damages  to  the  respondent  in  error  for  his  delay,  and  single  or  double  costs  at 
their  discretion ;  and  by  directing  the  mode  of  proceeding  by  the  Supreme  Court  on 
affirming  or  reversing,  and  sending  a  special  mandate  to  the  Circuit  Court,  to  award 
execution  thereupon,  (Vide  1  Story,  61,)  which  will  be  hereafter  considered  in 
connection  with  the  twenty-fifth.  An  application  of  these  provisions  to  a  writ  of 
error  on  a  writ  of  habeas  corpus,  makes  it  manifest  that  the  law  contemplated  no 
such  case,  no  execution  issues,  the  order  for  recommitment  or  to  give  bail,  or  for  a 
discharge,  cannot  be  superseded ;  no  damages  can  accrue  by  delay,  and  no  mandate 
for  execution  can  be  awarded,  for  no  final  judgment  exists  on  which  an  execution 
could  issue.  Had  it  been  intended  to  embrace  a  habeas  corpus,  some  provision 
appropriate  to  the  case  would  have  been  made ;  its  entire  omission  affords  the  most 
conclusive  evidence  to  the  contrary ;  or  if  any  thing  is  wanting  to  remove  all  doubt, 
it  will  be  found  in  the  nature  and  object  of  this  great  writ,  this  constitutional  privi- 
lege. It  was  designed  to  afford  a  speedy  remedy  to  a  party  unjustly  accused  of 
a  crime,  without  obstructing  or  delaying  public  justice ;  both  of  which  objects 
would  be  defeated,  by  the  delays  consequent  upon  a  writ  of  error,  as  it  may  betaken 
out  by  either  party ;  if  it  can  be  by  one,  the  Court  can  make  no  distinction  between 
them,  as  it  is  a  writ  of  right.  Vide  7  Wheat  43.  For  these  reasons  I  am  fully  con* 
vinced,  that  no  writ  of  error  can  be  issued  by  this,  or  a  Circuit  Court,  under  the 
authority  of  the  Judiciary  Act,  to  revise  a  proceeding  on  a  writ  of  habeas  corpus, 
by  any  judge  or  Court  of  the  United  States :  tiie  next  inquiry  is,  whether  it  can 
issue  on  a  similar  proceeding  in  a  state  Court. 

By  the  twenty-fifth  section  it  is  provided,  "That  a  final  judgment  or  decree  in 
any  suit  in  the  highest  Court  of  law  or  equity  of  a  state,  in  which  a  decision  of  the 
suit  could  be  had,"  &;c.  (enumerating  the  particular  classes  of  cases)  «<  may  be  re- 
examined, and  reversed  or  affirmed  in  the  Supreme  Court  of  the  United  States, 
upon  a  writ  of  error,"  &c.  «<in  the  same  manner,  and  under  the  same  regulations, 
and  the  writ  shall  have  the  same  effect,  as  if  the  judgment  or  decree  complained  of 
had  been  rendered  or  passed  in  a  Circuit  Court;  and  the  proceeding  upon  the 
.  reversal  shall  be  the  same,  except,  that  the  Supreme  Court,  instead  of  remanding 
the  cause  for  a  final  decision  as  before  provided,  may  at  their  discretion,  if  the 
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cause  has  once  been  remanded  before,  proceed  to  a  final  decbion  of  tihe  same^  and 
award  execution.*'  1  Story,  61,  63.  1  Wheat.  353.  This  section  differs  from  the 
twenty-second,  only  in  using  the  term  ^^any  suit,'*  in  place  of**  civil  actions,"  the 
effect  of  which  is,  that  the  writ  of  error  lies  to  remove  an  indictment  from  a  state 
Court,  as  held  in  Cohens  tw.  Virginia.  6  Wheat.  390, 391 .  407. 410,  &c.  and  to  a  pro- 
hibition, in  Weston  tw.  The  City,  Sec.  of  Charleston,  (3  Pet.  463, 464,)  butthe  nature 
of  the  judgment  to  be  re-examined  is  the  same,  it  must  be  a  final  one.  The  twenty- 
third  section  applies  to  the  writ  of  error  to  a  state  Court,  in  all  respects  as  to  a 
Circuit  Court.  So  does  the  twenty-fourth,  unless  so  fai^  as  ite  provisions  come 
within  the  exception  of  the  twenty-fifth,  which  it  becomes  necessary  to  consider. 
The  twenty-fourth  section  directo,  that  when  a  judgment  or  decree  of  the  Circuit 
Court  shall  be  reversed  by  the  Supreme  Court,  it  shall  proceed  to  render  such 
judgment,  or  pass  such  decree,  as  the  Circuit  Court  should  have  rendered  or  passed ; 
except  when  the  reversal  is  in  favour  of  the  plaintiff  or  petitioner  in  the  original 
suit,  and  the  damages  to  be  assessed  or  matter  to  be  decreed  are  uncertain,  in 
which  case  they  shidl  remand  the  cause  for  a  final  decision.  And  the  Supreme 
Court  shall  not  issue  execution  in  causes  that  are  removed  before  them  by  write  of 
enor,  but  shall  send  a  special  mandate  to  the  Circuit  Court  to  award  execution 
thereupon." 

Connecting  this  section  with  the  exception  in  the  twenty-fifUi,  we  have  the  pre- 
cise case  provided  for  in  the  latter ;  *<  where  the  damages  to  be  assessed,"  (in  a  suit 
at  law,)  *(  or  the  matter  to  be  decreed,"  (in  a  suit  in  equity,)  *•  are  uncertain ;"  then 
the  Supreme  Court  may  **  proceed  to  a  fijaal  decision,  and  award  execution,"  if  the 
cause  had  been  before  remanded.  Now  it  is  most  evident,  that  neither  the  excep- 
tion in  the  twenty-fourth  or  twenty-fifth  section,  can  apply  to  a  proceeding  on  the 
writ  of  habeas  corpus,  for  two  conclusive  reasons;  1.  That  if  ihe  reversal  is  in 
favour  of  the  petitioner  or  plaintiff  in  this  writ,  there  are  no  damages  to  be  asses- 
sed, nor  any  matter  to  be  decreed,  which  is  uncertain ;  the  judgment  to  be  rendered 
is  certain,  and  can  be  none  other,  than  for  the  discharge  of  the  prisoner,  on,  or 
without  bail ;  and  is  not,  nor  can  be  a  final  decision  of  the  cause.  8.  The  origmal 
suit  is  on  the  warrant  of  commitment,  and  a  decision  which  precedes  the  applica- 
tion for  the  writ  of  habeas  corpus,  the  issuing  of  which,  and  the  proceeding  upon 
it  are,  as  has  been  held  uniformly  by  this  Court,  the  exercise  of  appellate  jurisdio- 
tion  and  power. 

A  third  reason  is  equally  apparent  in  both  sections,  the  final  judgment  must 
have  been  one,  on  which  an  execution  could  be  awarded  by  the  Circuit  Court  on  a 
special  mandate  from  this,  under  the  twenty-fourth ;  or  by  this  Court,  in  a  case 
coming  within  the  exception  of  the  twenty-fifth ;  and  in  either  case,  there  must 
have  been  a  final  decision  of  the  cause,  before  any  execution  could  be  awarded. 

The  terms  *«  original  suit,"  and  «•  cause,"  are  used  in  the  same  sense,  in  the 
twenty-fourth  section,  so  in  the  twenty-fifth;  ««suit"  and  *«the  cause"  mean  the 
same  thing,  both  terms  referring  to  the  final  action  of  this  Coart,  whether  they 
**  remand  the  cause  for  a  final  decision,"  by  the  Circuit  Court,  and  send  them  a 
special  mandate  to  award  execution  under  the  twenty-fourth ;  or  themselves,  "  pro- 
ceed to  a  final  decision  of  the  same,  (the  cause,)  and  award  execution,"  under  the 
twenty-fifth  section. 

These  considerations  bring  this  inquiry  to  a  narrow  space,  presenting  to  my  minii 
stronger  objections  to  the  jurisdiction  of  this  Court  over  the  present  case,  than 
would  apply  to  a  writ  of  error  to  a  Court  of  the  United  Stetes ;  while  all  the  rea- 
sons which  apply  in  the  latter  case,  operate  with  full  force  on  this ;  unless  some 
distinction  can  be  found  between  the  terms  **  civil  actions,"  and  **any  suit,"  or 
<*the  cause;"  in  which  a  final  judgment  has  been  rendered,  which  will  justify  a 
writ  of  error  to  a  stete  Court,  in  a  case  where  it  would  not  lie  to  a  Court  of  the 
United  States,  by  reason  of  ite  not  being  a  final  decision  or  judgment;  or  on  any 
other  ground  than  that  it  was  not  a  civil  action.    The  only  distinction  between  the 
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two  classes  of  cases,  consist  singly  in  this;  that  the  tenn  ^^any  suit,"  in  tiie 
twenty-fifth  section,  is  broader  than  the  term  « civil  actions,'*  &c.,  in  the  twenty- 
second  ;  whereby  criminal  cases  may  be  revised  by  this  Court,  on  a  writ  of  error 
to  a  state  Court;  though  they  are  excluded  from  the  appellate  jurisdiction  of  thiSf 
oyer  Circuit  Courts ;  unless  they  are  certified  by  a  Circuit  Court,  on  a  division  of 
opinion  between  the  judges  thereof,  under  the  sixth  section  of  the  act  of  1802,  (2 
Story,  856 ;)  if  such  action  as  is  therein  prescribed,  can  be  called  the  exercise  of 
appellate  power,  and  not  a  mere  special,  statutory  authority. 

In  following  to  its  consequences  the  settled  principle  of  this  Court,  that  in  issu- 
ing and  acting  upon  a  writ  of  habeas  corpus  under  the  fourteenth  section,  it  is  by 
appellate  power;  it  will  appear  that  the  reasons  for  so  considering  this  power,  are 
most  conclusive  against  l^e  exercise  of  their  appellate  jurisdiction  over  writs  of 
error  to  the  proceedings  of  a  state  or  Circuit  Court,  on  such  a  writ  issued  by  either. 
In  defining  appellate  power  in  such  cases,  the  Court  say : — <<It  is  the  revision  of 
a  decision  of  an  inferior  Court,  by  which  a  citizen  has  been  committed  to  jail;" 
the  question  on  a  habeas  corpus  "  b  always  distinct  from  that  which  is  involved 
in  the  cause  itself,  (4  Cranch,  100;)  these  questions  are  separated,  and  may  be 
decided  by  different  Courts."  *^The  decision  that  the  individual  shall  be  imprisoned 
must  always  precede  the  application  for  the  writ  of  habeas  corpus ;  and  this  writ 
must  always  be  for  the  purpose  of  revising  that  decision ;  and  therefore  appellate 
in  its  nature."  lb.  101.  The  case  on  a  habeas  corpus,  is  <*a  mere  inquiry,  &e., 
whether  the  accused  shall  be  discharged,  or  held  to  bail."  lb.  125.  The  law 
which  gives  authority  to  issue  the  writ,  defines  its  object,  *<  for  the  purpose  of 
inquiring  into  the  cause  of  commitment,"  (3  Pet.  201 ;)  '^its  legality,  and  the  suf- 
ficiency of  that  cause."  lb.  202.  «•  Considering  then  as  we  do,  tiiat  we  are  but 
revising  the  effect  of  the  process  awarded  by  the  Circuit  Court,  under  which 
the  prisoner  is  detained,  we  cannot  say  that  it  is  the  exercise  of  an  original  juris- 
diction." 

A  discharge  under  this  writ,  discharges  the  party  only  from  such  process,  and 
not  <tfrom  any  other  process  under  the  same  indictment,"  (9  Pet.  710;)  or  a  new 
one.    4  Cranch,  136. 

Let  then  whatever  term,  action,  case,  cause,  suit,  be  given  to  a  writ  of  habeas 
corpus,  and  the  proceedings  upon  it;  let  the  final  action  of  the  Court  upon  it  be 
called  a  decision,  an  award,  a  judgment,  or  order,  the  character  or  nature  of  either, 
and  the  effect  are  the  same ;  nothing  is  revised  but  the  process  of  arrest,  ind  the 
decision  on  which  the  process  issued,  and  the  arrest  is  made ;  the  inquiry  is  limited 
to  the  cause  of  commitment;  and  every  question  arising  is  always  so  distinct  from 
*•  the  cause  itself,"  that  this  inquiry  can  be  determined  by  one  Court,  and  the  cause 
by  another. 

There  can  then  be  no  final  decision  of  ««any  suit,"  the  ^^  original  suit,"  or  <<the 
cause,"  on  a  writ  of  habeas  corpus,  the  subject  matter  in  controversy  remains 
unaffected  by  the  mere  inquiry  into  the  cause  of  commitment,  its  sufficiency  or  the 
legality  of  the  process,  iia  fully  as  if  no  habeas  corpus  had  been  issued ;  any  judg- 
ment rendered  by  any  Court  affects  only  the  process;  nor  can  it  be  in  any  sense 
deemed  a  <«  final  judgment  in  a  suit,"  on  *^the  cause  itself,"  or  *(  a  final  decision 
of  the  same."  So  as  to  make  it  cognisable  in  this  Court,  by  any  appellate  juris- 
diction, on  a  writ  of  error  to  a  Circuit  Court,  under  the  twenty-second,  or  a  state 
Court,  under  the  twenty-fifth  section  of  the  Judiciary  Act. 

Another  objection  equally  fatal  to  the  writ  of  error  in  this  case  is,  that  though  the 
awarding  the  writ  of  habeas  corpus  is  a  matter  of  right,  and  ^^  is  granted  ex  debito 
justitin,"  yet  the  action  of  the  Court  is  governed  by  its  sound  discretion,  exercised 
on  the  whole  circumstances  of  the  case,  according  to  which  <*the  relief  is  allowed 
or  refused  on  a  motion."  But  a  rule  or  order,  denying  the  motion,  is  not  a  judg- 
ment, "it  is  only  a  decision  on  a  collateral,  or  interlocutory  point,  which  has  nevei 
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been  deemed  the  foundation  of  a  writ  of  ierror,"  which  lies  «<on]y  upon  a  final 
judgment  or  detennination  of  a  cause.*'  "  A  very  strong  case  illustrating  the 
doctrine  is,  that  error  will  not  lie  to  the  refusal  of  a  Court  to  grant  a  peremptory 
mandamus,*'  &;c.,  as  held  by  the  House  of  Lords,  (Vide  6  Pet  656,  657 ;)  and 
cases  cited,  9  Pet.  4.  6.  No  principle  is,  or  can  be  better  settled  by  this  Court, 
than  that  no  writ  of  enor  lies  upon  any  proceeding  in  a  cause,  depending  on  the 
discretion  of  the  Court  1  Pet  168.  6  Pet  217.  656.  7  Pet  149.  13  Pet  15. 
There  can  be  no  case  more  peculiarly  and  exclusiyely  of  that  description,  than  one 
inyolving  only  the  question  of  discharge,  or  recommitment  on  a  habeas  corpus ; 
which  is  declared  to  be  "  the  appropriate  process"  for  that  purpose.  4  Cranch, 
100.  ^'  A  mere  inquiry,  without  deciding  upon  guilt,"  (lb.  125 ;)  ^  always  distinct 
from  the  question,  whether  he  shall  be  convicted,  or  acquitted,"  (lb.  101 ;)  and 
directed  only  to  process,  (7  Pet  573.  9  Pet  710;)  not  to  the  final  determi- 
nation of  the  cause,  (6  Pet  657 ;)  but  to  a  decision  on  a  mere  interlocutory,  colla- 
teral point,  cautiously  excluded  from  reyision  on  error,  by  the  Judiciary  Act 

The  same  result  is  found  in  "  the  principles  and  usages  of  (the  common)  law,'* 
as  laid  down  in  the  time  of  Coke,  without  a  single  deriation  to  this  time.  In  8 
Co.  127^,  128%  it  was  declared,  that  no  writ  of  error  could  lie  upon  a  habeas 
corpus;  because  it  was  "festinum  remedium."  S.  P.  Strange,  539.  It  will  not 
lie  upon  a  writ  of  procedendo;  the  refusal  of  a  prohibition,  or  mandamus  for  the 
party,  shall  not  be  hung  up  on  error,  (Strange,  391.  543 ;)  nor  on  a  judgment 
quod  computet,  in  account,  Quod  partitio  fiat,  in  partition,  by  default  in  trespass ; 
on  awards  of  inquiry,  on  awards  interlocutory,  and  not  definitiTe,  nor  till  the  "last 
judgment"  is  rendered,  on  "all  the  matter  within  the  original,"  the  "whole  matter 
of  the  cause ;"  because  till  then,  the  judgment  or  award  is  not  final.  11  Co.  38* 
— 40^  Vide  Com.  Dig.  Pleader,  Error,  B.  When  an  interlocutory  judgment 
or  award  works  a  forfeiture,  then  error  lies  to  be  relieved  therefrom.  11  Co.  41*. 
But  this  is  only  an  exception  to  a  universal  rule,  tiiat  enor  lies  only  on  a  final 
judgment  which  determines  the  whole  subject  matters  in  a  cause ;  from  which 
this  Court  has  never  yet  departed,  by  any  direct  adjudication  in  error  under  either 
the  twenty-second,  or  twenty-fifth  sections  of  the  Judiciary  Act,  or  on  the  rules  of 
the  common  law. 

That  the  course  of  opinions  delivered  in  this  case  by  the  majority,  if  not  all  the 
other  judges,  is  different  from  mine  is  apparent;  but  as  no  judgment  has  been  ren- 
dered by  the  Court,  this  point  cannot  be  judicially  settled :  it  is  yet  open  to  argn^ 
ment  by  counsel  whenever  a  similar  case  arises ;  and  of  consequence,  remains  open 
for  the  consideration  of  this  Court,  or  any  of  its  members,  here  or  elsewhere,  as  it 
has  hitherto  been  considered.  My  reference  to  the  Judiciary  Act  and  the  opinions 
of  this  Court,  have  been  more  in  detail  liian  to  the  principles  of  the  common  law, 
or  the  adjudged  cases;  because  the  former  appeared  to  me  to  be  conclusive,  as  to 
what  the  law  of  the  land  and  of  the  Court  has  been,  is,  and  ou^t  to  be  in  future. 
J£  it  admitted  of  doubt,  as  to  the  latter,  it  sufficed  for  the  case,  to  show  by  a  brief  refer- 
ence, what  the  common  law  has  been  for^enturies,  and  now  is,  without  ever  so  far 
departing  from  what  I  deem  my  judicial  duty,  as  to  even  inquire  what  it  ought  to 
be ;  as  if  it  was  in  my  power  to  abrogate,  or  vary  from  its  rules  on  this  or  any 
other  subject  When  a  point  is  decided  by  the  adjudged  cases,  or  laid  down  as 
settled  in  the  books  of  acknowledged  authority ;  I  take  it,  and  feel  bound  to  act  upon 
it,  as  the  common  law,  which  is  infused  into  our  jurisprudence ;  unless  some  act  of 
Congress,  some  local  law,  or  some  decision  of  this  Court,  prescribes  another  rule. 
When  this  Court  declare  that  "we  are  entirely  satisfied  to  administer  the  law  as 
we  find  it,"  (7  Wheat  45.  3  Wheat  209 ;)  I  feel  bound  to  endeavour  to  find,  and 
when  found  to  follow  it  in  all  its  course ;  and  in  searching  among  the  fountains, 
rather  than  the  rivulets  of  the  law,  for  its  true  principle,  I  have  found  no  safer  guide 
han  its  forms,  which  from  ancient  times  have  embodied' and  preserved,  unchanged, 
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those  principles  which  time  has  con  derated,  hy  the  certaintf  of  Ae  law,  and  the 
security  and  repose  which  an  adherence  to  its  rule  affords  to  the  rights  of  property 
and  person. 

Forms  of  writs,  process,  proceedings  in  suits,  judgments,  and  executions,  in  all 
their  various  applications  to  matters  of  jurisprudence,  were  deyised  of  old,  and  are 
yet  followed,  in  older  to  practically  apply  the  rules  and  principles  of  the  law  they 
enforce  upon  persons,  property,  and  rights  of  all  description ;  and  when  these  forms 
are  oyerlooked,  the  principles  to  which  they  give  life,  activity,  and  effect,  will  he 
forgotten  or  disregarded ;  nor  is  there  a  more  effectual  mode  of  producing  both 
results,  than  at  this  day  to  look  beyond  those  rules  which  have  prevailed  for  cen- 
turies, and  been  respected  as  the  land-marks  of  the  law,  to  the  reasons  on  which 
they  were  originally  founded,  of  which  this  case  affords  a  strong  illustration. 

It  is  admitted  that  in  the  whole  course  of  the  common  law,  there  is  no  one  pre- 
cedent of  a  writ  of  error,  upon  the  proceeding  on  a  writ  of  habeas  corpus ;  yet  it  has 
been  earnestly  contended  at  the  bar,  liiat  error  lies  in  such  case  on  general  princi- 
ples ;  and  that  the  contrary  course  of  the  English  Courts  has  arisen  from  the  mere 
omission  to  enter  on  the  proceeding  by  habeas  corpus,  the  purely  technical  words, 
«*ideo  consideratum  est"  in  the  order  or  award  made  by  the  Court. 

Had  the  learned  counsel  of  the  relator  disclosed  to  the  Court  the  result  of  an 
inquiry,  why  these  (so  called)  technical  words  were  deemed  so  important,  the 
reasons  would  have  been  found  to  be  most  decisive  in  a  case  of  habeas  corpus  or 
mandamus ;  for  before  the  statute  of  no  record  was  made  of  the  proceedings 

on  those  writs,  no  judgment  was  rendered  on  them,  and  consequently  there  was  no 
record  to  remove  from  an  inferior  to  a  Superior  Court,  by  a  writ  of  error. 

The  omission  of  the  term  **  ideo  consideratum  est,^'  which  is  the  appropriate  and 
only  form  known  to  the  common  law  to  denote  the  judgment  of  a  Court,  on  a  mat- 
ter of  record,  in  contradistinction  to  an  order  or  award  in  granting  or  refusing  a 
motion ;  was  deemed  good  evidence  that  the  law  did  not  recognise  a  decision  in 
which  these  words  were  not  used,  as  a  final  judgment  on  which  a  writ  of  error 
could  be  brought;  especially  when,  by  the  common  law,  such  a  decision  was  not 
made  a  matter  of  record,  or  so  considered.  However  these  reasons  may  operate  on 
the  minds  of  others,  they  satisfy  mine  that  they  are  founded  in  the  best  established 
principles  of  the  common  law,  and  that  when  they  are  not  found  in  the  forms  it  has 
adopted,  to  denote  the  action  of  a  Court,  on  a  matter  before  them,  their  decision  is 
not  a  judgment  of  record,  cognisable  in  error,  or  in  the  words  of  Coke  and  this 
Court ;  **  that  without  a  judgment  or  an  award  in  the  nature  of  a  judgment,  no  writ  of 
error  doth  lie,'^  (6  Pet.  656 ;)  nor  on  decisions  on  motions  «<  addressed  to  the  sound 
discretion  of  the  Court,  and  as  a  summary  relief  which  the  Court  is  not  com- 
pellable to  allow."  lb.  657.  The  refusal  to  quash  an  execution,  is  not  in  the 
sense  of  the  common  law,  a  judgment;  much  less  a  final  judgment.  It  is  a  mere 
interlocutory  order.  Even  at  the  common  law,  error  lies  only  from  a  final  judg- 
ment ;  and  by  the  express  provisions  of  the  Judiciary  Act,  &c.,  see.  22,  a  writ 
of  error  lies  in  this  Court  only  on  final  judgments.  lb.  A  writ  of  error  will  not  lie 
to  a  writ  of  error  coram  vobis,  granted  by  the  Circuit  Court  to  correct  its  own  errors ; 
«*  it  is  subject  to  the  same  exceptions  which  have  always  been  sustained  in  this 
Court,  against  revising  the  interlocutory  acts  and  orders  of  the  inferior  Courts." 
7 Pet.  147.  1  Pet.  340.  "It  is  not  one  of  those  remedies  over  which  the  super- 
vising power  of  this  Court  is  given."  lb.  148.  "The  writ  of  error  (coram  vobis) 
was  but  a  substitution  for  a  motion  in  the  Court  below."  lb.  No  judgment  in  the 
cause  is  brought  up  by  the  writ,  but  merely  a  decision  on  a  collateral  motion,  which 
may  be  renewed.  7  Pet  149,  S.  P.  9  Wheat  578,  cited.  In  both  cases  the  writ 
of  error  was  dismissed,  "because  it  was  a  case  proper  for  the  exercise  of  that  dis- 
oretion,  and  not  coming  within  the  description  of  an  error  in  the  principal  judgment" 
lb.  lb.  "  The  decision  of  the  Court  upon  a  rule  or  motion  is  not  of  that  character." 
(a  final  judgment,)  this  point  which  is  clear  by  the  words  of  the  (Judiciary)  Act« 
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has  been  often  adjudged  by  this  Court."  The  cases  in  6  Pet.  648,  and  9  Pet.  4 
are  noted  with  approbation,  and  their  principles  reaffirmed.  Vide  9  Pet.  602.  These 
are  the  reasons  why  a  writ  of  error  will  not  lie  at  common  law,  or  under  the  Judi- 
ciary Act  in  such  cases,  and  these  are  the  general  principles  of  all  law,  and  the 
foundation  of  the  universal  rule;  that  where  power  is  given  to  any  tribunal,  to  be 
exercised  at  its  discretion,  whether  it  is  legislative,  executive,  judicial,  or  special, 
the  decision  of  such  tribunal  is  revisible  only  by  some  other  tribunal,  to  which  a  | 
supervisory  power  is  given.  6  Pet  739,  730.  S.  P.  7  Cranch,  42,  &c.  1  Pet  340.  t 
2  Pet  163.  3  Pet  203.  10  Pet  472,  &c.  12  Pet  61 1.  The  forms  and  modes  of  ex-  ' 
pression,  by  which  any  tribunal  pronounces  its  discretion  to  have  been  exercised,  does 
not  affect  the  nature  or  character  of  its  decision;  that  depends  on  what  it  has 
decided  and  its  effect,  whether  it  is  a  final  judgment,  or  an  interlocutory  one,  or  a 
mere  summary  order,  direction,  or  decision,  on  a  rule  or  motion,  which  is  not  in 
law  a  judgment,  though  it  may  be  expressed  in  the  words  appropriate  to  a  judg- 
ment The  law  looks  to  the  thing  done,  as  the  true  test  of  whether  it  is  cognisable 
in  error.  To  make  it  so,  there  must  be  a  consideration  of  the  record,  on  the  matter 
of  law,  not  of  discretion ;  a  final  judgment  of  the  whole  matters  of  law  in  the  suit, 
by  determining  the  controversy,  and  the  cause ;  which  by  the  forms  of  the  common 
law,  always  is  expressed  in  the  dead  language  of  the  old  forms  of  judgment— "Ideo 
consideratum  est,*'  which  has  exposed  this  term  to  the  imputation  of  technicality ; 
but  when  its  sense  and  meaning  is  expressed  in  the  living  language  of  this  Court, 
and  applied  to  the  varied  subjects  and  modes  of  its  action,  a  vezy  different  character 
must  be  attributed  to  the  significant  and  appropriate  terms  in  which  their  decision 
is  announced,  according  to  the  case  before  tiiem. 

Thus,  in  awarding  the  writ  of  habeas  corpus :  «<  The  motion  is  granted,"  4  Cranch, 
101 ;  or,  «<  On  consideration  of  the  petition,"  &c.  <*  Whereupon  it  is  considered 
ordered  and  adjudged,  that  a  writ  of  habeas  corpus  be  forthwith  granted,"  &c.  7  Pet 
583.  So,  where  the  party  is  discharged :  «<  It  is  therefore  the  opinion  of  the  Court,'* 
&c.,  <« that  there  is  not  sufficient  evidence,"  &c.  "to  justify  his  commitment," 
(lb.  134,)  •<  and,  therefore,  as  the  crime  has  not  been  committed,"  the  Court  can  only 
direct  them  to  be  discharged.  lb.  136.  Or,  after  reciting  the  return  of  the  marshal : 
((On  consideration  whereof,"  &c.  <^it  is  now  here  considered,"  &;c.,  that—  be  dis- 
charged from  the  writs  <«  in  the  said  return  mentioned,"  (7  Pet  685 ;)  in  other  words, 
tiie  motion  is  granted.  On  the  refusal  to  award  the  habeas  corpus :  "  On  considera- 
tion of  the  rule  granted  in  this  case,"&c.,  '^it  is  considered,  ordered,  and  adjudged 
by  the  Court,  that  the  rule  be  discharged,  and  that  the  prayer  of  the  petitioner  for 
a  writ  of  habeas  corpus  be  and  the  same  is  hereby  refused."  3  Pet  209.  Or  <<  Upon 
the  whole,  it  is  the  opinion  of  the  Court  that  the  motion  be  overruled."  <«  Writ  de- 
nied." 7  Wheat.  45.  **  The  rule  therefore  to  show  cause  is  denied,  and  the  motion 
for  the  habeas  corpus  is  overruled,"  (9  Pet  710  ;J  the  motion  is  not  granted.  When 
this  Court  decides  on  a  certificate  of  division  of  opinion  of  the  judges  of  a  Circuit 
Court,  the  form  is :  «*  This  cause  came  on  to  be  heard  on  the  transcript  of  the  record," 
&c.  "on  the  questions  and  points,"  &c. "  certified  to  this  Court  On  consideration 
whereof,  it  is  the  opinion  of  this  Court,"  that,  &c.  (3  Pet  189,)  the  point  is  decided. 
On  an  appeal  in  a  suit  in  equity :  "  This  cause  came  on,"  &c.  on  "  consideration 
whereof,  it  is  ordered  and  decreed,"  &c.  3  Pet.  221.  On  a  writ  of  error  to  a  Circuit 
Court:  "  This  cause  came  on  to  be  heard  on  the  transcript  of  the  record,  &c.  on 
consideration  whereof,  it  is  ordered  and  adjudged  by  the  Court,  &c."  3  Pet  241, 
On  a  writ  of  error  to  a  state  Court :  "  This  cause,"  &c.  "  on  consideration  whereof, 
t  is  considered  and  declared,"  &c.  "  It  is  therefore  considered  and  adjudged,"  &c., 
^3  Pet  267,)  or, "  On  consideration  whereof,  it  is  ordered  and  adjudged,"  &c.  (3  Pet 
291,)  that  the  decree  or  judgment  be  reversed  or  affirmed.  On  a  rule  to  show  cause 
why  a  mandamus  should  not  issue :  "  On  consideration  whereof,  it  is  now  here  con- 
sidered and  ordered  by  this  Court,  that  the  rule  prayed  for  be  and  is  hereby  granted," 
G  Pet  776.  On  the  motion  for  a  peremptory  mandamus  after  the  return :  "  The  Court 
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doth  therefore  direct  that  a  mandamus  be  awarded/*  &c.  (7  Pet.  648;)  or,  «<0n 
consideration  of  the  rule,  &c.,  it  is  now  here  considered,  ordered, and  adjudged  by 
this  Court."  8  Pet.  304—306.  On  a  motion  for  an  attachment  for  not  obeying  a 
peremptory  mandamus :  *•  The  motion  is  dismissed,'*  8  Pet  590.  On  refusal  to  grant 
the  rule  to  show  cause :  «*  The  rule  is  therefore  refused,*'  (1 1  Pet  174 :)  or  on  a  motion 
for  a  mandamus  being  denied :  ••  On  consideration  of  the  motion,  &c.,  it  is  now  here 
ordered  and  adjudged,"  &c.,  and  «*  the  same  is  hereby  overruled,"  (12  Pet  344. 475,) 
or,  "The  motion  for  the  mandamus  is  denied."  13  Pet  290.  In  applying  these 
Taried  forms  to  the  substance,  it  is  apparent  that  this  Court  adheres  to  those  of  the 
common  law  and  its  principles,  haying,  it  is  true,  less  regard  to  mere  terms,  but 
leaying  no  difficulty  in  ascertaining  their  meaning,  in  their  use,  and  application  to 
their  action  on  the  case  before  them.  Thus,  in  deciding  on  a  rule  or  motion,  in  a 
case  of  a  habeas  corpus  or  mandamus,  they  use  or  omit  as  the  case  may  be,  the  terms 
appropriate  to  a  judgment,  or  those  of  a  mere  order  directing  or  declaring  the  result 
of  their  opinion;  yet  on  referring  to  the  subject  matter  which  they  have  decided, 
the  Court  in  using  the  terms  denoting  judgment,  always  conclude  on  considera- 
tion of  the  rule,  motion,  petition,  or  return ;  and  never  leave  their  action  open  to 
any  doubt  as  to  the  character  of  their  decision,  whether  it  finally  disposes  of  the 
cause,  or  is  a  mere  sunmiary  order,  on  some  matter  of  an  intermediate  nature. 
But  when  the  Court  proceeds  to  render  a  final  decree,  or  judgment,  on  an  appeal, 
or  writ  of  error,  it  is  sJways  done  in  the  appropriate  language  of  judgment;  «<Thi8 
cause  came  on  to  be  heard  on  the  transcript  of  the  record  of  the  — «—  Court,  &;c.,** 
on  consideration  whereof,  &c. ;  showing  that  they  act  upon  the  cause  itself,  on  a 
judicial  inspection  of  the  record,  and  decide  on  all  the  matters  of  law  therein  con- 
tained, (5  Pet  199;)  and  not  on  preliminary  matters  which  leave  i\ie  cause 
undecid^.  This  action  is  also  on  a  final  judgment  or  decree  of  the  Court  below ; 
which  decided  the  whole  cause,  and  would  have  been  conclusive  on  it,  had  no 
appeal  or  writ  of  error  been  taken,  or  if  the  law  had  allowed  none;  the  appellate 
power  can  act  only  on  such  decrees  and  judgments ;  in  appeals  it  acts  on  the  facts 
as  well  as  the  law  of  the  case ;  in  writs  of  error,  it  acts  only  on  the  matters  of  law. 
1  Wheat  335.  2  Wheat  142.  6  Pet  49.  7  Pet  149.  282.  12  Pet  331.  13 
Pet  164. 

These  forms  lead  to  the  true  rules  and  principle  of  law  which  are  the  test  of 
what  judgments,  decrees,  orders,  or  awards  in  the  nature  thereof,  are  cognisable  in 
enor,  and  what  are  not;  what  are  so,  has  been  seen;  what  are  not,  is  most  dis- 
tinctly declared  by  this  Court  <<  We  have  only  to  say,  that  a  j^dge  must  exercise 
his  discretion  in  those  intermediate  proceedings,  which  take  place  between  the 
institution  and  the  trial  of  a  suit ;  and  if  in  the  performance  of  his  duty,  he  acts 
oppressively,  it  is  not  to  this  Court  that  application  is  to  be  made,**  (8  Pet  590. 
8.  P.  9  Pet  604 ;)  «<  the  appropriate  redress,  if  any,  is  to  be  obtained  by  an  appeal, 
after  the  final  decree  shall  be  had  in  the  cause.*'    13  Pet  408. 

No  language  can  apply  more  forcibly  to  a  proceeding  on  the  writ  of  habeaj  corpus. 
It  is  intermediate  between  the  institution  and  trial  of  the  suit  or  prosecution ;  it  is 
within  the  discretion  of  the  Court,  to  rem^d  or  discharge ;  their  order  therein,  is 
interlocutory  in  its  nature,  not  definitive  of  the  suit,  but  on  the  mere  collateral 
questions  of  bail,  commitment,  or  discharge  from  process  of  arrest;  and  whether 
terms  of  judgment  are  used,  or  omitted,  in  granting,  or  refusing  the  motion,  the 
substance  is  the  same;  no  final  judgment  in  the  suit  is,  or  can  be  rendered;  it  re- 
mains open  for  trial  as  fdly  as  before  the  habeas  corpus  was  awarded. 

The  cases  in  this  Court  on  habeas  corpus,  are  decisive  of  the  point,  that  no 
order  or  judgment  rendered  in  them  are  final  in  their  nature  or  efi*ect ;  and  in  the 
very  common  and  familiar  case  of  a  question  of  freedom  or  slavery,  which  is 
decided  on  the  writ  of  habeas  corpus  on  a  motion  to  discharge;  it  has  never  been 
doubted  that  the  question  of  right,  was  perfectly  upon  a  writ  of  homine  replegiando, 
let  the  decisions  on  the  habeas  corpus  have  been  either  way. 
3e9 
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On  ike  leview  of  the  forms  and  principles  of  the  common  law,  as  adopted  by 
this  Court,  there  is  (as  is  admitted)  n<^  precedent  of  a  writ  of  error  on  a  habeas 
corpas,  being  sustained,  which  is  powerful  evidence  that  no  principle  exists  which 
can  justify  it;  while  those  which  are  unquestioned,  forbid  it;  and  I  am  utterly 
unable  to  comprehend,  by  what  sound  rule  of  jurisprudence  prescribed  to  the 
.  Courts  of  the  United  States,  a  double  appellate  power  in  the  same  Court,  erer  can 
be  exercised  orer  the  same  suit,  and  the  same  subject  matter,  1.  By  the  writ  of 
habeas  corpus  ad  subjiciendum;  3.  By  writ  of  enor. 

When  appellate  power  is  once  exerted,  it  is  spent  by  the  judgment  of  the 
appellate  Court,  unless  another  Court  is  authorized  to  revise  such  judgment;  if  a 
Circuit  Court  exerts  this  power  by  a  writ  of  habeas  corpus,  and  the  granting  or 
refusing  the  motion  to  discharge  is  a  final  judgment  and  decision  of  the  cause ;  it 
follows  that  it  is  not  a  case  for  this  writ;  for  if  the  defendant  is  remanded  to 
custody,  he  is  in,  on  an  execution  of  the  judgment;  or  if  he  is  discharged,  he 
cannot  be  again  arrested  on  the  same  process ;  the  writ  does  not  lie  when  he  is  at 
large  without  bail ;  if  under  bail,  that  is  imprisonment  in  law.  On  the  contrary, 
if  die  order  for  recommitment,  or  discharge,  is  not  a  final  judgment  in  the  suit,  it 
is  interlocutory,  in  an  intermediate  proceeding,  depending  on  the  discretion  of  the 
Court,  in  deciding  a  collateral  point;  leaving  the  points  and  matters  of  law,  on 
which  the  last  and  final  judgment  is  to  be  rendered,  entirely  open ;  and  of  conse- 
quence, presenting  no  matter  to  which  a  writ  of  error  can  attach ;  by  excluding 
from  the  cognisance  of  the  appellate  Court  the  only  questions  which  it  can  revise. 
In  the  first  case,  a  writ  of  error  lies,  and  in  the  second  the  great  writ  of  habeas 
corpus  lies,  if  any  appellate  power  can  reach  the  suit  in  that  state  of  things ;  the 
suit,  or  cause,  is  the  same,  whether  the  party  remains  in  prison  under  the  original 
commitment,  or  after  being  brought  up  on  that  writ,  he  is  remanded  by  the  Court; 
if  this  exercise  of  its  discretion  is  revisable  by  any  other  Court,  it  must  be  by  a 
revision  of  the  same  subjects  which  had  been  before  revised.  The  "cause  of 
commitment,"  its  "legality,''  its  "sufficiency,"  "the  nature  and  circumstances  of 
the  ofience,  the  evidence,  and  the  principles  and  usages  of  law;"  are  the  subject 
matters  of  such  revision  by  appellate  power,  on  any  writ  whatever;  of  error,  if 
the  judgment  is  final ;  of  habeas  corpus,  if  it  is  only  interlocutory  or  collateral ;  or 
(no  judgment  at  all)  if  the  granting  or  denying  the  motion  is  a  mere  intermediate 
proceeding  by  summary  order.  But  if  a  second  writ  of  habeas  corpus  is  not 
grantable  to  relieve  the  party  from  even  the  oppression  of  the  Court,  in  remanding 
him  on  the  first;  "it  is  not  to  this  Court  that  application  must  be  made,"  (8  Pet 
590 ;)  "  and  the  appropriate  remedy,  if  any  is  to  be  obtained  by  an  appeal  (a  writ 
of  error)  after  the  final  decree  (judgment)  shall  be  had  in  the  cause."    13  Pet  408. 

To  sustain  a  writ  of  error,  on  a  proceeding  on  a  writ  of  habeas  corpus  under  the 
Judiciary  Act,  a  mere  inquiry  must  be  construed  to  mean  a  final  judgment,  a  final 
decision;  the  cause  of  commitment  becomes  the  cause  of  action,  or  prosecution, 
the  suit,  the  original  suit,  the  cause ;  and  an  authority  resting  alone  on  a  statute, 
conferred  "  for  the  purpose  of  inquiring"  only,  by  the  fourteenth  section,  by  one 
writ,  must  be  assumed  under  the  twenty-second,  or  twenty-fifUi  by  another  writ, 
whose  ofiice,  the  action  upon  it,  and  the  subjects  of  action  are  wholly  different 
The  past  decisions  of  this  Court  must  also  be  radically  revised,  in  order  to  so  shape 
their  definitions,  and  action,  as  to  meet  this  altered  condition  of  the  law;  Uie 
process  of  revision  must  also  be  applied  to  the  Judiciary  Act,  whereby  the  refusal 
to  grant  a  rule,  or  motion  to  discharge,  will  be  made  to  mean  the  final  judgment, 
the  determination  of  the  suit,  and  a  recognisance  of  bail  for  the  appearance  of  the 
party  at  the  trial  thereof,  to  be  an  award  of  execution,  or  k  contra.  By  an  order  of 
discharge  before  trial,  "  proceed  to  a  final  decision  of  the  cause,"  though  not  even 
the  indictment  is  found,  and  thus  convict  or  acquit  the  party  in  a  writ  of  enor,  to 
a  Court,  on  the  proceeding  of  mere  inquiry  into  the  cause  of  his  commitment;  for 

must  be  remembered,  that  when  this  Court  decides  on  a  writ  of  error,  the  judg 
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me&t  below  must  be  either  affirmed  or  reToreed;  this  Court  must  give  the  same 
Judgment  as  the  Court  below  should  have  doiie»  unless  in  the  exoepted  cases,  which 
cannot  arise  on  the  habeas  corpus.  And  when  this  is  done,  there  remains  the 
further  act  of  directing  a  special  mMidate  to  another  Court,  to  award  execution  of 
the  Judgment  of  this$  or  for  thia  Court  to  do  itp  in  the  case  provided  for.  I  Wheal. 
3d3,&c. 

There  must  also  be  infused  into  the  law,  some  mode  or  process  by  which'  the 
order  for  commitmant,  bail,  or  discbarge,  may  be  superseded  by  the  party  suing  out 
the  writ  of  error;  some  provision  must  be  also  made,  as  to  the  progress  of  the  pro* 
secuti<Mi  duiingthe  pendaney  of  the  writ  of  error.  Now  process  uiay  be  issued,  or 
a  new  indictoient maybe  Ibund  lor  the  same  offenoetnayfa  toal  maybe  had, before 
this  Court  can  decide  <m  the  enffieiency  of  the  fimt  cause  of  commitment;  and 
when  they  shall  have  done  this  by  ««a  final  dedaiott  of  the  cause"  or  suit,  and  sent 
their  ^  i^ieoial  mandate  to  aVasd  exeoulien  thereupon,"  the  return  to  thai  mandate 
may  be,  that  the  party  has  been  anrealed  on  other  process,  convicted  of  the  offence, 
or  is  at  liber^  after  an  acquittal*  This  Court  can  award  no  eoceeutiQn  till  the 
cause  has  been  once  remanded,  under  the  twenty-fifUi  section  as  it  now  reads. 
So,  in  a  case  ^ming  within  the  exception  of  the  twenty*foorth,  for  in  all  other 
cases,  they  must,  on  reveming,  render  the. same  Judgment  which  ought  to  have 
been  rendered  below. 

Now  if  we  had  reversed  the  Judgment  of  the  Supreme  Court  of  Vermont,  we 
could  have  rendered  a  Judgment  of  discharge,  for  there  are  no  damagee  to  be  as- 
sessed, and  nothing  uncertain,  to  be  adjudged ;  yet  we  could  award  no  execution 
till  a  mandate  had  been  first  sent,  and  returned  nnaiecnied,  or  not  retnmed,  or 
returned  vnth  the  aboveor  the  same  reasons,  aa  are  to  be  found  on  the  return  to  the 
mandate  in  Hunter  w.  Martin,  7CTanch,6S6.  1  Wheat.  305, 306.  ««Thatthewrit 
of  error  in  this  cause  was  improvidently  allowed  under  the  authority  of  that  act; 
(the  twenty-fifth  section)  «*that  the  proceedings  themon  in  the  Supreme  Court 
were  **  coram  non  Judicae"  in  relation  to  this  Court,  and  that  obedience  to  its  man- 
date  be  declined  by  the  Court." 

If  such  an  occurrence  has  actually  happened  in  a  case,  where  this  Court  had 
undoubted  jurisdiction,  it  may  be  expected  in  future  cases  of  a  writ  of  error  in  one 
like  the  present ;  whidi  can  be  brought  wi^tn  the  law,  only  by  a  successive  train 
of  implication  upon  implieatbn,  till  ingenious  reasorung  may  fiMten  it  to  some 
expression,  whidi  may  be  thought  to  justify  the  assumption  of  the  power.  But 
more  than  Juriadiction  must  be  assumed,  before  this  Court  could,  exert  it  to  the 
extent  which  such  a  case  requires ;  for  though  reslManoe  to  its  mandate  may  be  contin- 
gent, or  merely  possible,  it  ought  to  be  well  considered,  whether,  when  it  should 
happen,  the  Court  felt  assured  that  they  would  be  sustained  by  the  law  and  Con- 
stitution, in  enfbrcing  obedience  by  mandamus,  attachment,  and  the  imprisoimient 
of  the  judges  of  the  highest  Court  of  a  state. 

It  is  not  enough  that  the  term  ^any  suit"  may  embrace  a  case  of  habeas  corpus; 
tt  must  be  one  which  in  all  other  respects  admits  of  the  action  prescribed  in  the 
Judiciary  Act,  in  all  its  provisions  relative  to  the  appellate  jurisdiction  of  this 
Court;  if  it  is,  there  will  be  found  no  defect  of  power  to  execute  its  final  mandate, 
or  execution,  by  the  authority  of  this  Court.  If  it  is  not,  then  if  the  Court  assumes 
jarisdietion,  it  must  usurp  power  to  carry  into  effect  a  judgment  which  the  law 
does  not  recognise,  and  consequently  makee  no  provision  for  its  execution.  It  is 
dangerous,  st  least,  if  not  unwise  or  rash,  to  exercise  a  power  which  may  be  given 
by  the  Constitntion;  but  which  Congress  has  given  no  authority  to  execute,  or 
giren  in  terms  so  obscure,  that  to  so  construe  them,  is  in  substance  the  exercise  of 
legislative  power,  by  the  judicial  department.  However  desirable  it  may  be  thought 
to  enlarge  jurisdiction,  and  expand  its  exercise  so  as  to  embrace  cases  not  yet 
known  to  the  law,  or  by  so  construing  the  Constitution  and  law,  as  to  make  it  by 
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leaBoning  what  it  oaght  to  have  been  in  the  text;  and  giving  inference  and  incu 
dent  the  effect  of  ordinance  and  enactment,  increase  the  ostensible  power  of  the 
Court;  yet  assuredly  it  will  continue  to  lose,  in  public  confidence,  that  moral 
strength,  which  can  alone  insure  its  efficient  and  quiet  action,  in  the  same  propor- 
tion as  it  extends  nngranted  Jurisdiction*  No  course  appears  to  me  to  lead  more 
certainly  to  such  results,  than  that  which  the  Court  has  been  urged  to  take  in  this 
case;  had  we  rerersed  the  (so  called)  final  judgment,  and  our  mandate  had  en- 
countered  new  process,  &c.  &c.  our  own  solemn  judgment  would  have  had  a  most 
ludicrous  effect,  as  a  final  decision,  of  what  t  not  the  suit,  cause,  or  prosecution,  but 
on  the  legality  of  the  original  process,  which  is  a  most  conclnsiTe  reason  why  a 
decision  on  mere  process  is  not  the  subject  of  a  writ  of  error.  Or  had  the  matter 
remained  as  it  was,  our  rsrersal  would  hare  respected  only  the  refusal  to  discharge 
the  party  from  the  process ;  our  mandate  to  discharge,  would,  if  executed,  leave  bun 
liable  to  arrest  on  new  process,  without  affecting  die  suit;  which  is  an  equally 
condusiTO  reason  to  show  that  a  final  decision  in  error  on  the  habeas  corpus  is  not 
such  as  is  contemplated  by  the  twenty-fourth  or  twenty-fifth  sectionB,  or  provided 
for  by  either. 

Or  should  that  Court  refiise  obedience  to  our  mandate,  the  predicament  of  this 
Court  would  be  predsely  the  same  as  in  Hunter  m.  Martin ;  they  must  at  the  next 
term  proceed  in  one  of  the  following  modes. 

1.  Follow  the  precedent  of  Hunter  m.  Martin— issue  <<  a  writ  of  error**  to  the  Su- 
preme Court  of  Vermont, «« founded'*  on  their  <«  refusal  to  obey  the  mandate  of  this 
Court;'*  raise  that  refusal  to  the  dignity  of  a  final  judgment,  (vide  1  Wheat  305,) 
and  then  reverse  it,  and  afibm  •«  the  judgment  of  the  District  Court."  lb.  363.  This 
however  would  not.be  a  course  appropriate  to  the  present  case;  there  is  no  judg-- 
ment  of  any  inferior  Court,  or  if  tiiere  was,  this  Court  would  have  no  power  by  the 
twenty-fiitii  section,  to  affirm  or  reverse  it,  because  the  decision  complained  of  was 
had  in  the  highest  Court  of  law  of  the  state,  (6  Pet*  49 ;)  nor  could  any  mandate  be 
directed  to  any  other  Court,  (1  Wheat.  363*  8  Pet.  314 ;)  and  it  requires  no  reasoning 
to  show  that  this  Court  ought  not,  and  would  not  deal  with  the  jailor  or  other  per- 
son who  had  the  custody  of  the  relator.  7  Pet  383. 

3.  "  Proceed  to  a  final  decision  of  the  cause  and  award  execution,"  as  specially 
authorized  by  the  twenty-fifth  section ;  but  this  would  be  abortive,  as  there  could  be 
no  final  decision  of  the  cause  of  prosecution,  on  a  mere  inquiry  into  the  cause  of 
commitment;  nor  could  any  execution  be  awarded  against  person  or  property;  and 
the  nature  of  the  case  precludes  any  efiicient  action,  save  by  a  mandate  to  be 
directed  to  the  Court,  most  certainly  not  to  the  jaUor. 

3.  Issue  a  peremptory  mandamus  to  the  judges,  to  carry  the  mandate  into  effect, 
(Vide  SCranch,  115.  7  Pet  648.  8  Pet  305,)  which  is  expressly  authorized  by 
the  fourteenth  section  of  the  Judiciary  Act,  and  is  most  appropriate  to  this  case;  it 
being  necessary  for  the  exercise  of  the  appellate  jurisdiction  of  this  Court,  and 
agreeable  to  the  principles  and  usages  of  law— the  common  law.  IS  Pet  493, 493. 
£od  if  that  mandamus  is  not  obeyed,  then  on  the  authority  of  the  seventeenth  sec- 
tion, award  an  attachment,  and  if  no  sufficient  cause  is  shown  to  avert  it;  «•  punish 
by  fine  and  imprisonment,"  this  «« contempt  of  authority."  Vide  1  Story,  59,  60L 
Vide  8  Pet  588.  590. 

Such  is  the  power  with  which  this  Court  is  invested  by  the  Constitution  and 
laws,  so  it  may,  and  ought  to  be  exertedt  whenever  it  becomes  necessary  to  exer^ 
else  its  appellate  jurisdiction,  in  vindicating  its  authority  to  enforoe  the  law  in  its 
majesty,  upon  any  tribunal,  which  has  rendered  a  judgment  under  state  authority 
in  violation  of  the  Constitution,  a  law,  or  treaty  of  the  United  States ;  and  refuses  to 
obey  the  mandate  of  reversal. 

On  every  case  which  lawfully  invokes  the  action  of  these  powers*  this  Court, 
I  trust,  will  not  hesitate  to  exert  it,  that  it  will,  by  so  dcing,  *«  plant"  itself  in 
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public  opinion  and  confidence,  on  an  "impregnable  position,"  (11  Pet.  139,)  I 
cannot  doabt;  nor,  that  when  this  Court  deliberately  takes  the  first  step  in  exer- 
cisingr  jurisdiction  on  a  writ  of  error  to  a  state  Court,  they  will  be  prepared,  and 
resolved  to  take  the  last,  should  the  exigencies  of  the  case  invoke  it.  But  if 
the  Court  is  not  well  assured  that  the  law  of  the  case  will  fully  justify  the 
last,  the  time  for  reflection  is  before  the  first  step  is  taken :  otherwise  they  may  be 
induced,  if  not  compelled,  to  halt,  to  retrace  their  steps  by  retrogression,  or  to  stop 
the  progress  of  the  cause  to  final  judgment  and  execution,  from  a  doubt  whether 
they  have,  or  the  conviction  that  they  have  not,  ^e  legitimate  power  to  finish  what 
they  had  begun* 
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PRINCIPAL    MATTERS. 


ACTION. 

Pemwyltania.  A  note  to  be  paid  *<  in  the  offiee  nofei  of  a  bank''  if  not  negotiable  by 
the  luage  or  eaatom  of  meiclianiL  Not  being  a  promiHory  note  by  the  law  mer- 
chant, the  atatate  of  Anne,  or  the  kindred  acta  of  Aflaembly  of  Pemujlvania,  it  u  not 
negotiable  by  endomment;  and  not  being  nnder  aeal,  ia  not  aarignaUe  bj  the  act 
'  of  Aasembly  of  Pennaylvania  on  that  anbject,  relating  to  bonda.  No  aoit  could  be 
brought  upon  it  in  the  name  of  the  endoner.  The  legal  intereat  in  the  inatrument 
continuea  in  the  perMn  in  wfaoae  fiivour  it  haa  been  drawn,  whaterer  equity  another 
maj  haTe  to  daim  tfie  aum  due  on  the  aame;  and  he  only  can  be  the  porW  to  t  auit 
at  law  on  the  inatrument  Irmne,for  the  uae  of  the  Lumberman'$  Bank  at  Wat' 
rtn  TB.  howry,  898. 
S.  The  declaration  in  an  action  by  an  executor,  for  the  recoTerj  of  money  recetred  by  the 
defendant,  after  the  decease  of  the  teetator,  maj  be  in  the  name  of  the  plaintsG^  aa 
executor,  or  in  his  own  name,  without  atating  that  he  ia  executor.  The  diatinctton 
is,  that  when  an  executor  auea  on  a  cauae  of  action  whidi  occuried  in  the  lifetime 
of  the  te^ator,  he  muat  dedara  in  the  detinet,  that  ia,  in  his  npreaentatiTe  capadty 
only;  but  when  the  cauae  of  action  oocnra  after  the  death  of  the  testator,  if  the 
money  when  receiTed  will  be  assets,  the  executor  may  decbre  in  hia  npreaentatiTe 
character,  or  in  his  own  name.  Kmuf*  Aim*  ts.  Fault  Ex,  Caurtauit,  88. 
8.  An  action  was  instituted  in  the  Circuit  Court  of  Mississippi  on  a  promiaaoiy  note, 
dated  at  and  payable  in  New  York.  The  dedaration  omitted  to  atata  the  place  at  which 
the  note  waa  payable,  and  that  a  demand  of  payment  had  been  made  at  that  plaes. 
Held,  that  to  maintain  an  action  againat  the  drawer  or  endotaerof  ft  promiasoi^note 
or  bill  of  exchange,  payable  at  a  paiticQiar  place,  it  ia  not  neoassary  to  aver  m  the 
dedaration  that  the  note  when  due  waa  preaented  at  the  place  for  payment,  and  waa 
not  paid;  but  the  place  of  payment  ia  a  material  part  of  the  deacnption  of  the  noCe» 
and  must  be  set  out  in  the  dedaration.    Camngton  va.  Comttods,  43. 

ADMINISTRATORS. 
Executors  and  Adminiatratonk 

AGENT  OR  FACTOR. 

Factor. 
APPENDIX. 
Opinion  of  Mr.  Justice  Baldwin,  in  the  caae  of  Suaan  Decatur  ca.  J.  K.  Paulding,  See- 

ratary  of  the  Na^  of  the  United  Statea.    Appendix,  No.  L 
Opinion  of  Mr.  Justice  Baldwin,  in  the  caae  of  George  Holmea  ca.  Silaa  H.  JsnniaQii, 
Governor  of  the  State  of  Vermont,  et  aL    Appendix,  No.  IL 
AVERAGE  AND  CONTRIBUTION. 


BOUNDARIES  OF  STATES. 
1.  In  a  caae  in  whidi  aoTercign  atates,  of  the  Umtad  Statea,  an  litigatittg  a  queatno  af 
boundary  between  them,  in  the  Supnme  Court  of  the  United  Statea,  the  Court 
have  deoded  that  the  rules  and  praolioe  of  the  Court  of  Chancery  ahould,  aufaatan- 
ttal^goven  in  conducting  the  auit  to  a  final  doaa.  7^  State  of  Bhode  JUtmd 
va.  The  8taU  of  Mauadnuette^  810. 
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BOUNDARIES  OF  STATES. 

2.  In  a  ocmtroveny  where  two  fovereign  states  are  oontestinff  the  boundary  between  them, 
it  is  the  duty  of  the  Court  to  mould  the  roles  of  Chanoeiy  practice  and  pleading  in 
such  a  manner  as  to  bring  the  case  to  a  final  hearing  on  its  merits.  It  is  too  im- 
portant in  its  character,  and  the  interests  concerned  too  great,  to  be  decided  upon  the 
mere  technical  principles  of  Chancery  pleadings.    Ibid, 

3  The  state  of  Rhode  Island,  in  a  bill  against  the  state  of  Massachusetts,  for  the  settle- 
ment of  the  boundary  between  the  states,  had  set  forth  certain  §bcIs  on  which  Am 
relied  in  support  of  the  claim  for  the  decision  of  the  Supreme  Court,  that  the  bound- 
ary claimed  by  the  state  of  Massachusetts  was  not  the  true  line  of  division  between 
the  states,  according  to  their  respective  charters.  To  this  bill  the  state  of  Massft- 
chusetts  put  in  a  plea  and  answer,  which  the  counsel  for  the  state  of  Rhode  Uand 
deemed  to  be  insufficient  On  a  question  whether  the  plea  and  answer  were  insol^ 
fident,  the  Court  held:  that  as,  if  the  Court  proceeded  to  decide  the  case  upon  the 
plea,  it  most  assume,  without  any  proof  on  either  side,  that  the  focts  stated  in  the 
plea  are  correctly  stated,  and  incorrectly  set  forth  in  the  bill,  then  i(  would  be  iJArMmg 
the  case  upon  sudi  an  issue  as  would  strike  out  the  very  gist  of  the  complainanf  s 
case,  and  exclude  the  focts  upon  which  the  whole  equity  is  founded,  if  the  complain- 
ant has  any.  The  Court  hiald :  that  it  would  hfi  unjust  to  the  complainant  not  to 
give  an  opportonity  of  being  heard  according  to  the  real  state  of  the  case  between 
the  parties;  and  to  shut  out  firom  consideration  the  many  fiicts  on  which  he  reiies 
to  maintain  his  suit.    Jbid. 

4»  The  plea  of  the  state  of  Massachusetts,  after  settiiig  £iwth  various  proceedings  which 
preceded  and  followed  the  execution  at  certain  agreements  with  Rhode  Island,  con- 
ducing to  show  the  obligatory  and  conclusive  effSct  of  those  agreements  upon  both 
states,  as  an  accord  and  compronuse  of  a  disputed  right,  proceeded  to  aver  that 
Massachusetts  had  occupied  and  exercised  jurisdiction  and  sovereignty,  accciiding  to 
the  agreement,  to  this  present  time;  and  then  sets  up  as  a  defence,  that  the  state  of 
Maseachusetts  had  occupied  and  exercised  jurisdiction  over  the  territory  finom  that 
time  up  to  the  present  The  defendants  tlMn  plead  the  agreements  uf  1710  and 
1718,  and  unmolested  possesiion  from  that  time,  in  bar  to  the  whole  bill  of  the  com- 
plainant The  Court  held,  that  this  plea  is  twofold:  1.  An  accord  and  compromise 
of  a  disputed  right  $.  Prescription,  or  an  unmolested  possession  from  the  time  of 
the  agreement  These  two  defences  are  entire!^  distinct  and  separated;  and  depend 
upon  difierent  principles.  Here  are  two  defences  in  the  same  plea,  contraiy  to  the 
established  rules  of  pleading;  The  accord  and  compromise,  and  the  title  by  pro- 
Bcription,  united  in  this  plea,  render  it  multiferioos;  and  it  ought  to  be  ovenruled  on 
this  account  Ibid. 
CASES  CERTIFIED  FROM  THE  CIRCUIT  COURT  TO  THE  SUPREME 
COURT. 

1.  Action  in  the  District  Court  of  the  United  States  for  the  Southern  Districtof  New  York, 
by  the  United  States  against  the  defendant,  for  a  penalty  under  the  act  of  1838,  ''to 
provide  for  the  better  security  of  the  lives  of  pasBengers  on  board  of  vesMls  propelled 
in  whole  or  in  part  by  steam."  A  verdict  waa  rendered  for  the  United  States,  and 
without  a  iudgment  on  the  verdid^  the  case  was,  by  consent,  removed  to  the  Cirenil 
Court  of  the  United  States.  In  the  Circuit  Court  certain  questions  were  presented 
on  the  argument,  and  a  statement  was  made  of  those  questioos,  and  they  were  cer- 
tified, pro  forma,  at  the  request  of  the  counsel  for  the  parties,  to  the  Supreme  Courts 
for  thor  dedsion.  No  diflerence  of  opimon  was  actually  expressed  bj  the  judges 
of  the  Circuit  Court  By  the  Court:  " The  judgment  or  other  proceedings  on  the 
verdict  ought  to  have  been  entered  in  the  District  Court;  and  it  was  altogether  irre- 
gular to  transfer  the  proceedings  in  that  condition  to  the  Circuit  Court"  The  case 
was  remanded  to  the  Circuit  Court  ^  T%e  Vh^ed  States  vs.  Samud  B.  Stone,  6S4^ 

t.  In  some  eases,  where  the  pouit  arising  is  one  of  importance,  the  judges  of  the  Circuit 
Court  have  sometimes,  by  consent,  certified  the  point  to  the  Supreme  Court,  as  upon 
a  diviaon  of  opinion;  when  in  truth  they  both  rather  seriously  doubted,  than  dif- 
fered about  it  Those  must  be  cases  sanctioned  by  the  judgment  of  one  of  the 
judges  of  the  Supreme  Court,  in  his  Circuit    Ibid, 

CASES  CITED,  AND  AFFIRMED. 

1.  Boyle  w.  SSacharie  and  Turner,  6  PMen,  648.    Evans  vs.  €fee,  1. 
S.  Eliason  tfs.  Henshaw,  4  Wheat  2S6.     Carr  vs.  Duval  etoL  77. 
8.  Fairfex  vs.  Hunter,  7  Cranch,  61.    Ranyan  vs.  CosUr  d  aL  189. 
4.  The  Bank  of  Augusta  t».£arle,  13  Peters,  584.    Ibid. 
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CASES  CITED.  AND  AFFIRMED. 
6.  The  case  of  Foster  and  Elam  m.  Neikon,  3  Peten,  254;  and  Garcia  vs.  Lee, 
12  Peters,  511,  which  cases  dedde  against  the  validity  of  the  grants  made  by  the 
Spanish  government,  in  the  tenritoiy  lying  west  of  the  Perdido  river,  and  east  of  the 
Mississippi  river,  after  the  Louisiana  treaty  of  1808,  cited  and  affinned.  Keeru  vs. 
Whittakir,  172. 

6.  The  principles  decided  in  the  case  of  Sprigg  va.  The  Bank  of  Mount  Pleasant,  re- 

ported in  10  Peters,  257,  exsinined  and  affirmed.  Sprigg  vu.  The  Bank  of  Mouni 
Pkaaant,  201. 

7.  Hunt  w.  Rousmanier,  8  Wheat  21 1.    Ibid. 

8.  The  Stote  of  Rhode  Island  m.  Connecticut,  12  Peteis,  735.     The  StaU  of  Bhode 

Island  vs.  The  SUUe  of  Massachusetts,  210. 

9.  Wayman  vs.  Southard,  1  Wheat  10.     The  United  States  vs.  Knighi,  801. 

10.  Been  vs.  Houghton,  9  Peters,  882.    End. 

1 1.  The  cases  of  Owings  vs.  Hull,  9  Peten,  624.    Percheman's  case,  7  Peters,  61.    The 

United  Sutes  vs.  Delespine,  12  Peters,  655,  cited.  The  United  States  vs.  E&tO' 
beth  Wiggins,  834. 

12.  Kelly  vs.  Jackson,  6  Peters,  682.    Ibid. 
18.  Arredondo's  case,  6  Peters,  691.    Ibid 

14.  Kendall,  Postmaster-general,  vs.  The  United  States,  on  the  relation  of  Stockton  and 

States,  12  Peters,  527.  610.  614.    Decatur  vs.  Paulding,  497. 

15.  The  cases  of  M'CuUoch  vs.  The  Sute  of  Maryland,  4  Wheat  422 ;  and  The  Ame- 

rican Insurance  Company  vs.  Canter,  1  Peters,  542,  cited.    The  United  States  vs. 
Gratiot  et  al  626. 
CHANCERY  AND  CHANCERY  PRACTICE. 

1.  A  decree  for  a  specific  performance  of  a  contract  to  sell  lands,  refused,  because  a 

definite  and  certain  contract  was  not  made ;  and  because  the  party  who  claimed  the 
performance  had  failed  to  make  it  definite  and  certain  on  his  part,  by  neglecting  to 
communicate  by  the  return  of  the  mail  conveying  to  him  this  proposition  of  the 
vendor,  his  acceptance  of  the  terms  offered.     Carr  vs.  Duval  et  oL  77. 

2.  If  it  be  doubtfid  whether  agreement  has  been  concluded,  or  is  a  mere  negotiation. 

Chancery  will  not  decree  a  specific  performance.    Ibid. 

3.  Injunction. 

4.  A  bill  for  an  injunction  was  filed,  alleging  that  the  parties  who  had  obtained  a  judg- 

ment at  law  for  the  amount  of  a  bill  of  exchange,  of  which  the  complainant  was 
endorser,  had  before  the  suit  was  instituted,  obtained  payment  of  the  bill  from  a 
subsequent  endoner,  out  of  funds  of  the  drawers  of  the  bill  obtained  by  the  subse- 
quent endoFMr,  finom  one  of  the  drawers.  It  was  held,  that  it  was  not  necessary  to 
make  the  subsequent  endorMr,  who  was  alleged  to  have  made  the  payment,  a  party 
to  the  injunction  bilL  Atkins  vs.  Dick  and  Company,  114. 
6.  By  a  rule  of  the  Snpveme  Court  the  practice  of  the  English  Courts  of  Chancery  is 
the  practice  in  the  Courts  of  Equity  of  the  United  States.  In  England  the  party 
who  puts  in  a  plea,  which  is  the  subject  of  discussion,  has  the  right  to  begin  and 
conclude  the  argument  The  same  rule  should  prevail  in  the  Courts  of  the  United 
States,  in  Chancery  cases.  The  State  of  Rhode  Island  vs.  The  State  of  Massor 
ehusetU,  210. 

6.  In  a  case  in  which  two  sovereign  states  of  the  United  States  are  litigating  a  question 

of  boundary  between  them,  in  the  Supreme  Court  of  the  United  States,  the  Court 
have  decided,  that  the  rules  and  practice  of  the  Court  of  Chancery  should  substan- 
tially govern  in  conducting  the  suit  to  a  final  issue.  12  Peters,  735^739.  The 
Court,  on  re-examining  the  subject,  are  fully  satisfied  with  the  decision.    Ibid. 

7.  In  a  controversy  where  two  sovereign  states  are  contesting  the  boundary  between 

them,  it  is  the  duty  of  the  Court  to  mould  the  rules  of  Chancery  practice  and  plead- 
ing in  such  a  manner  as  to  bring  the  case  to  a  final  hearing  on  ita  merits.  It  is  too 
important  in  ita  character  and  ^e  interesta  concerned  too  great,  to  be  decided  upon 
the  mere  tedinical  principles  of  Chancery  pleading.    Ibid. 

5.  In  ordinary  cases  between  individuals,  the  Court  of  Chancery  has  always  exercised 

an  equitable  discretion  in  relation  to  ita  rules  of  pleading,  whenever  it  has  been  found 
necessary  to  do  so  for  the  purposes  of  justice.  In  a  case  in  which  two  sovereign 
states  are  contesting  a  question  of  boundary,  the  most  liberal  principles  of  practiee 
and  pleading  ought  unquestionably,  to  be  adopted,  in  order  to  enable  both  parties 
to  present  their  respective  claims  in  their  full  strength.  If  a  plea  put  in  by  the  de- 
fendant may  in  any  degree  embarrass  the  complainant  in  bringing  out  the  proofe  ef 
fajs  claim,  on  whidi  he  relies ;  the  case  ought  not  to  be  disposed  of  on  such  an  issue. 
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CHANCERY  AND  CHANCERY  PRACTICE. 

Undoubtedlj,  the  defendant  must  have  the  full  benefit  of  the  defence  which  the  pies 
diaclosea,  but,  at  the  eame  time,  the  proceedings  ou^t  to  be  to  ordered  as  to  give 
the  complainant  a  full  hearing  on  the  whole  of  his  case.    Ibid, 

9.  According  to  the  rules  of  pl«!ding  in  the  Chancery  Courts,  if  the  plea  is  onez- 
oeptionable  in  its  foim  and  character,  the  complainant  must  either  set  it  down  for 
argument,  or  he  must  reply  to  it,  and  put  in  issue  the  fects  relied  on  in  the  plea. 
If  he  electa  to  proceed  in  the  manner  first  mentioned,  and  sets  down  the  plea  for 
argument,  he  then  admits  the  truth  of  all  the  facts  stated  in  the  plea,  and  merely 
denies  their  sufficiency  in  point  of  law  to  prevent  the  recovery.  If,  on  the  other 
hand,  he  replies  to  the  plea,  and  denies  the  troUi  of  the  fects  therein  stated,  he 
admits  that  if  the  particular  fects  stated  in  the  plea  are  true,  they  are  then  sufficient 
in  law  to  bar  his  recovery ;  and  if  they  are  proved  to  be  true,  the  bill  must  be  dis- 
missed, without  a  reference  to  the  equity  arising  from  any  other  fects  sUted  in  the 
bilL    Und. 

to  If  a  plea  upon  argument  is  ruled  to  be  sufficient  in  law  to  bar  the  recovery  of  the 
complainant,  the  Court  of  Chancery  would,  according  to  its  uniform  practice,  allow 
him  to  amend,  and  put  in  issue,  by  a  proper  replication,  the  truth  of  the  fects  stated 
in  the  plea.  But  in  either  case  the  controversy  would  turn  altogedier  upon  the 
fects  stated  in  the  plea,  if  the  plea  is  permitted  to  stand.  It  is  the  strict  and  tech- 
nical character  of  those  rules  of  pleading,  and  the  danger  of  injustice  often  arising 
from  them,  which  has  given  rise  to  the  equitable  discretion  always  exercised  by  the 
I  Courts  of  Chancery  in  relation  to  pleas.    In  many  eases,  when  they  are  not  over- 

ruled, the  Court  will  not  permit  them  to  have  the  fuU  efiect  of  a  plea;  and  will,  in 
some  cases,  leave  to  Ae  defendant  the  benefit  of  it  at  the  hearing:  and,  in  others 
will  order  it  to  stand  for  an  answer,  as,  in  the  judgment  of  the  Court,  may  best 
subserve  the  purposes  of  justice.  Ibid. 
11  The  state  of  Rhode  Island,  in  a  bill  agamst  the  state  of  Massachusetts,  for  the  settle- 
ment of  tile  boundary  between  the  states,  had  set  forth  certain  fects  on  which  she 
relied  in  support  of  her  claim  for  the  decision  of  the  Supreme  Court,  that  the 
boundary  claimed  by  the  state  of  Massachusetts  was  not  the  true  line  of  division 
between  the  states,  according  to  their  respecting  charters.  To  this  MU,  the  state  <^ 
Massachusetts  put  in  a  plea  and  answer,  which  the  counsel  for  the  state  of  Rhode 
Island  deemed  to  be  insufficient  On  a  question,  whether  the  plea  and  answer 
were  insufficient,  the  Court  held ;  that  as,  if  the  Court  proceeded  to  decide  the  case 
upon  the  plea,  it  must  assume  without  any  proof  on  either  side,  that  the  fects  stated 
in  the  plea  are  correctiy  stated,  and  inoorrectiy  set  forth  in  the  bill,  then  it  would 
be  deciding  the  case  upon  such  an  issue  as  would  strike  out  the  very  gist  of  the 
complainant's  case,  and  exclude  the  fects  upon  which  the  whole  equity  is  founded, 
if  the  complainant  has  any.  Ibid, 
18.  It  is  a  general  rule,  that  a  plea  ought  not  to  contain  more  defences  than  one.  Various 
fects  can  never  be  pleaded  in  one  plea ;  unless  they  are  all  conducive  to  the  single 
point  on  which  the  defendant  means  to  rest  his  defence.  Ibid, 
CHARGE  BY  THE  COURT  TO  THE  JURY. 

The  grantor  in  the  deed  was  David  Carrick  Buchanan ;  and  he  declares  in  it  that  he 
is  the  same  person  who  was  formeriy  David  Buchanan.  The  Circuit  Court  were 
required  to  charge  the  jury,  that  it  was  necessary  to  convince  the  jury,  by  proofe  in 
Court,  that  David  Carrick  Bu6hanan  is  the  same  person  as  the  grantor  named  in 
the  patent,  David  Buchanan ;  and  that  the  statement  by  the  grantor  was  no  proof 
to  establish  the  feet  The  Circuit  Court  instructed  the  jury  that  they  must  be 
satisfied  from  the  deed  and  other  documents,  and  the  circumstances  of  the  case, 
that  the  grantor  in  the  deed  is  the  same  person  to  whom  the  patent  was  issued ; 
and  they  declared  their  opinion  tiiat  such  was  the  feet  By  the  Court :  The  prin- 
ciple is  well  established,  that  a  Court  may  give  their  opinion  on  the  evidence  to  Uie 
lury,  being  careful  to  distinguish  between  matters  of  law  and  matters  of  opinion, 
in  regard  to  the  feet  When  a  matter  of  law  is  given  by  the  Court  to  the  jury,  it 
should  be  considered  by  the  Court  as  conclusive ;  but  a  mere  matter  of  opinion  as 
to  the  fects,  will  only  have  such  an  influence  on  the  jury  as  they  may  tfamk  it  en- 
titied  to.  Games  c^  oi.  vs.  7%«  Lessee  of  Dunn,  822. 
THE  CHESAPEAKE  AND  OHIO  CANAl  COMPANY. 

The  legislatures  of  Virginia  and  Maryland  authorized  the  surrender  of  the  charter 
granted  by  those  states  to  the  Potomac  Company  to  be  made  to  the  Chesapeake  and 
Ohio  Canal  Company,  the  stockholders  of  the  Potomac  Company  assenting  to  the 
same.    A  provision  was  made  in  the  acts  autboriang  the  surrender,  for  the  pay- 
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THE  CHESAPEAKE  AND  OHIO  CANAL  COMPANY. 

ment  of  a  oerUin  amount  of  the  debts  of  the  Potomac  Company  by  the  Chesapeake 
and  Ohio  Canal  Company,  a  list  of  those  debts  to  be  made  oat,  and  certified  I^  the 
Potomac  Company.  By  the  Coort:— This  assignDMnt  does  not  impair  the  obliga- 
tion of  the  contract  of  the  Potomac  Company  with  any  one  of  its  aeditors,  nor 
place  him  in  a  worse  aitoation  in  regard  to  his  demand.  The  means  of  payment 
possessed  by  the  old  company  are  carefully  preserved,  and  indeed,  goarantkd  by 
the  new  corporation ;  and  if  the  fact  can  be  established  that  some  bona  fide  cre- 
ditors of  Uie  Potomac  Company  were  unprovided  for  in  the  new  diaxter,  and  have 
consequently,  no  redress  against  the  Chesapeake  and  Ohio  Canal  Company,  it  does 
not  Mow  that  they  are  without  remedy.  SmUh  va.  The  Ckeaapeake  and  Ohio 
Canal  Company ^  46. 

crecurr  courts  op  the  united  states. 

The  mode  of  conducting  triah^  the  order  of  introducing  evidence,  and  the  times  when  it 
is  to  be  introduced,  are  properly  matters  belonging  to  the  practice  of  the  Circuit 
Courts,  with  wluch  the  Supreme  Court  ought  not  to  interfere ;  unless  it  shall  choose 
to  prescribe  some  fixed  general  rules  on  the  subject,  under  the  authority  of  the  act  of 
Congress.  The  Circuit  Courts  possess  this  discretion  in  as  ample  a  manner  as 
other  judicial  tribunals.  The  PhUade^hia  and  TVenton  Railroad  Company  vs. 
SUmpwnj  448. 

CIRCUIT  COURT  OF  THE  DISTRICT  OP  COLUMBU. 

1.  Heads  of  the  departments  of  the  government  of  the  United  States,  1,  2,  d,  4>  5^ 

2.  Mandamus. 
CONSIGNOR  AND  CONSIGNEE. 

Factor. 
CONSTITUTION  OF  THE  UNITED  STATES. 
The  fourth  article  of  the  Constitution  of  the  United  States,  which  declares  that  «  Full 
faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,'*  cannot,  by  any  just  construction  of  its  words,  be 
held  to  embrace  an  alleged  error  in  a  decree  of  a  state  Court,  asserted  to  be  in  colli- 
sion with  a  prior  decision  of  the  same  Court,  in  the  same  case.    Mitchell  vs. 
Lenox,  49. 
CONSTTTUTIONALITY  OP  STATE  LAWS. 

1.  The  plaintifb,  merchants  <tf  New  York,  instituted  a  suit  in  the  Circuit  Court  of  AJap 

bama,  against  the  admimstntors  of  the  drawer  of  a  note,  dated  in  New  York,  and 
payable  in  New  York.  The  act  of  the  Assembly  x>f  Alabama  provides,  that  the 
estate  of  a  deceased  peraon,  which  is  declared  to  be  insolvent,  shall  be  distributed  by 
the  executors  or  adnunistrators,  according  to  the  provisions  of  the  statute,  among  the 
creditors ;  and  that  no  suit  or  action  shall  be  commenced  or  sustained  against  any 
executor  or  administrator,  after  the  estate  of  the  deceased  has  been  represented  as 
insolvent,  except  in  certain  cases  not  of  the  description  of  that  on  which  this  suit 
was  instituted.  Held,  that  the  insolvency  of  the  estate,  judicially  declared  under 
the  statute  of  Alabama,  is  not  sufficient  in  law  to  abate  a  suit  instituted  in  the  Cir- 
cuit Court  of  the  United  States,  by  a  citizen  of  another  state,  against  the  representa- 
tive of  a  dtixen  of  Alabama.    Suydam  etoLvt,  Broadnax,  67. 

2.  The  exceptions  in  the  sixth  section  of  the  law  of  Alabama,  in  &vour  of  debts  con- 

tracted out  of  the  state,  prevent  the  applicatbn  of  the  statute,  or  its  operation,  in  a 
case  of  a  debt  originating  in  and  contracted  by  the  deceased  out  of  the  state  of 
Alabama.    Ibid.  ""'  - 

3.  A  sovereign  state,  and  one  of  the  states  of  this  Union,  if  the  latter  were  not  restrained 

by  constitutional  prohibitions,  might,  in  virtue  of  sovereignty,  act  upon  the  contracts 
at  its  citizens,  wherever  made,  and  discharge  them,  by  denying  the  right  of  action 
upon  them  in  its  own  Courts ;  but  the  validity  of  such  contracts  as  were  made  out 
of  the  sovereignty  or  state,  would  exist  and  continue  everywhere  else,  according  to 
the  lex  loci  contractus.  Ibid. 
CONSTRUCTION  OP  STATUTES. 

I  It  is  undoubtedly  the  duty  of  the  Court  to  ascertain  the  meaning  of  the  legislature, 
from  the  words  used  in  the  statute,  and  the  subject  matter  to  which  it  relates ;  and 
to  restrain  its  operations  within  narrovrer  limits  than  its  words  import,  if  the  Court 
are  satisfied  diat  the  literal  meaning  of  its  words  would  extend  to  cases,  which  the 
legislature  never  designed  to  include  in  it  Leseee  of  Brewer  vs.  Bkugher,  178. 
2.  In  expounding  a  penal  statute^  the  Court,  certainly,  will  not  extend  it  beyond  the 
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plain  mwining  of  its  words ;  for  it  hss  been  long  and  well  settled  that  each  statotev 
most  be  oonstmed  strictly.  Yet  the  evident  intention  of  the  l^islature  ought  not 
to  be  defeated  by  a  forced  and  orerrtzict  construction.  T7te  United  States  vs. 
Jilbrris,  464.  , 

3.  Slave  trade. 
CONSTRUCTION  OF  STATUTES  OP  THE  UNITED  STATES. 

I.  Action  on  a  bond  to  the  United  States  for  the  liberty  of  the  jail  yard  of  Portland,  in 
the  state  of  Maine.  The  condition  of  the  bond  was,  that  J.  K.  and  B.  K.  should 
"  continue  true  prisoners  in  the  custody  of  the  jailor,  within  the  limits  of  the  jail 
yard."  It  was  agreed  by  the  counsel  for  the  plainti^T  and  defendants,  that  J.  K.  and 
B.  K.  had  remauied  within  ''  the  limits  of  the  jail  yard,"  as  established  under  the 
laws  of  1787,  of  Massachusetts,  then  prevailing  in  Maine;  the  limits  of  the  jail 
yard  having,  in  October,  1798,  been  extended  over  the  whole  county ;  but  had  not 
remained  within  the  limits  established  on  the  29th  of  May,  1787,  and  existing  whea 
the  act  of  Congress  was  passed,  4th  January,  1800,  authorizing  persons  under  pro- 

'  cess  from  the  United  States,  to  have  "  the  jail  limits,"  as  esteblished  by  the  laws  of 
the  state.  Held,  that  the  act  of  Congress  of  i9th  May,  1828,  gives  the  debtors  im> 
prisoned  under  executions  from  the  Courts  of  the  United  States,  at  the  suit  of  the 
United  States,  the  privilege  of  the  jail  limits  in  the  several  states,  as  they  were 
fixed  by  the  laws  of  ^  several  states  at  the  date  of  that  act  7%6  United  States 
vs.  Kni^y  302. 

3.  Whatever  might  be  the  liability  of  the  officer  who  took  the  bond  from  the  defendants, 
if  the  jail  limits  continued  to  be  such  as  were  established  under  the  law  of  Massa- 
chusetts, of  1787,  the  bond  not  having  been  taken  under  that  law,  and  the  condition 
being  difl^ent  from  the  requireoients  of  those  regulations ;  the  parties  to  the  bond, 
the  suit  being  upon  the  bond,  are  bound  for  nothing  whatsoever,  but  what  is  con- 
tained in  the  condition ;  whether  it  be  or  be  not  confermable  with  the  law.    Ibid* 

3.  The  statute  of  May  19th,  1828,  entitled, ''  An  Act  further  to  regulate  Processes  in  the 

Courts  of  the  United  States,"  which  proposes  only  to  regulate  the  mode  of  proceed- 
ing in  civil  suits,  does  not  divest  the  public  of  any  right,  does  not  violate  any  princi- 
ple of  public  policy,  but  on  the  contrary  makes  provision,  in  accordance  with  the 
policy  which  the  government  has  indicated,  by  man^  acts  of  previous  legislation,  to 
conform  to  state  laws,  in  giving  to  persons  imprisoned  under  their  execution,  the 
privilege  of  jail  limits,  embracing  executions  at  the  suit  of  the  United  States.   Brid, 

4.  The  act  of  Congress  under  which  title  was  claimed,  being  a  private  act,  and  for  the 

benefit  of  the  dty  of  Mobile,  and  certain  individuals ;  it  is  feir  to  presume  it  was 
passed  with  reference  to  the  particular  daima  of  individuals,  and  the  sitnation  of  the 
land  embraced  in  the  law  at  the  time  it  was  passed.  Lessee  of  Pollard^ s  heirs  vs. 
Kibbe,  353. 
6.  A  lot  of  ground  was  granted  by  the  Spanish  government  of  Fkmda,  in  1802,  to 
Porbes  and  Company,  in  the  dty  of  Mobile,  which  was  afterwards  confirmed  by  the 
commissionen  of  the  United  States.  The  lot  granted  was  eighty  feet  in  front,  and 
three  hundred  and  four  feet  in  depth,  bounded  on  the  east  by  Water  street  This, 
while  the  Spanish  government  had  possession  of  the  territory,  was  known  as  '*  a 
water  lot*'  In  front  of  this  lot  was  a  lot  which,  at  the  time  of  the  grant  of  the  lot 
to  Poibes  and  Company,  was  covered  by  the  water  of  the  bay  and  river  of  Mohile, 
the  high  tide  flowing  over  it ;  and  it  was  separated  from  Porbes  and  Company's  lot 
by  Water  street.  It  was  afterwards,  in  part,  reclaimed  by  Lewis,  who  had  no  title 
to  it,  and  who  was  afterwards  driven  off  by  one  of  the  firm  of  Porbes  and  Company. 
A  Uacksmith's  shop  was  then  put  on  the  lot  by  him ;  and  Lewis,  again,  by  pro- 
ceedings at  law,  obtained  possession  of  the  bladumith's  shop,  it  not  bmg  hu  im- 
provement The  improvement  was  first  made  in  1823.  The  Spanish  governor,  in 
1809,  after  the  Louisiana  treaty  of  1803,  and  before  the  territory  west  of  the  Perdido 
was  out  of  the  possession  of  Spain,  granted  the  lot  in  front  of  the  lot  owned  by 
Porbes  and  Company,  to  William  Pollard :  but  the  commissioners  of  the  United 
States,  appointed  a^  the  territory  was  in  the  full  possession  of  the  United  States, 
refused  to  confirm  the  same,  *'  because  of  the  want  of  improvement  and  occupancy.** 
In  1824,  ConcTesB  passed  an  act  the  second  section  of  which  gives  to  those  who 
have  improved  them,  the  lots  in  Mobile,  knovm  under  the  Spanish  government  as 
*<  water  lots ;"  except  when  the  lot  so  improved  had  been  alienated,  and  except  lots 
of  which  Uie  Spanish  government  had  made  <'  new  grants,"  or  orders  of  survey, 
during  the  time  the  Spanish  government  had  '*  power"  to  grant  the  same ;  in  which 
case,  the  lot  is  to  belong  to  the  alienee  or  the  grantee.    In  1836,  Congress  passed 
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an  actforthflralMf  of  William  Pollard's  hein,  by  which  the  lot  granted  by  the  Spanish 
gOTemment  of  1809,  was  given  to  the  hein,  saving  the  rights  of  third  persons ;  and 
a  patent  for  this  lot  was  issued  to  the  heirs  of  William  Pollard,  by  the  United  States, 
on  the  2d  of  July,  1836.  Held :  that  the  lot  ijmg  east  of  the  lot  granted  in  1802,  by 
the  Spanish  government,  to  Foibes  and  Company,  did  not  pass  by  that  grant  to 
Foibes  and  Company ;  that  the  act  of  Congress  of  1824,  did  not  vest  the  title  in  the 
lot  east  of  the  lot  granted  in  1802  in  Forbes  and  Company ;  and  that  the  heirs  of 
Pollard,  under  the  second  section  of  the  act  of  1824,  which  excepted  from  the 
grant  to  the  aatj  of  Mobile,  Aa^  lots  held  under  **  new  grants''  from  the  Spanish 
goTemment,  and  under  the  act  of  Congress  of  1886,  were  entitled  to  the  lot  granted 
in  1809,  by  the  Spanish  governor  to  William  Pollard.    Ibid. 

6.  The  term  ^  new  grants,"  in  its  ordinary  acceptation,  when  applied  to  the  same  subject 

or  object,  is  the  opposite  of  ^^old."  But  such  cannot  be  its  meaning  in  the  act  of 
Congrsss  of  1824.  The  term  was  doubtless  used  in  relation  to  the  existing  condi- 
tion of  the  territory  in  which  such  grants  were  made.  The  territory  had  been 
ceded  to  the  United  States  by  the  Louisiana  trea^ ;  but,  in  consequence  of  "a  dis- 
pute with  Spain  about  the  boundary  line,  had  remained  in  the  possession  of  Spain. 
During  this  time,  Spain  continued  to  issue  evidences  of  titles  to  lands  within  the 
territory  in  dispute.  The  term  "  new"  was  very  appropriately  used  as  ap|dicable 
to  grants  and  orders  of  survey  of  this  descAption,  as  contradistinguished  from  those 
issued  before  the  cession.    IlntL 

7.  The  time  when  the  Spanish  government  had  the  <*power^  to  grant  lands  in  the  tani- 

tory,  by  every  reasonable  intendment  of  the  act  of  Congress  of  1824,  must  have 
been  so  designated  with  reforence  to  the  existing  state  of  the  territory,  as  between 
^  United  States  and  Spain;  the  fight  to  the  territory  beii^  in  the  United  States, 
and  the  possession  in  Spain.  Thelangoage,**  during  the  time  at  which  Spain  had 
the  power  to  grant  the  same,"  was,  under  such  dreumstances,  veiy  appropriately 
applied  to  the  case.  It  could  with  no  propriety  have  been  applied  to  the  case,  if  % 
Spain  had  full  dominion  over  the  territory,  by  the  union  of  tlie  right  and  the  pos- 
session ;  and,  in  this  view,  it  is  no  forced  interpretation  of  the  word  **  power,"  to  con- 
sider it  here  used  as  impprtbg  an  imperfect  right,  and  distinguished  from  complete 
lawful  authority.    Ibid, 

8.  The  act  of  Congress  of  25th  April,  1812,  appointing  commissioners  to  ascertain  the 

titles  and  claims  to  lands  on  the  east  side  of  the  Mississippi,  and  west  side  of  the 
Perdido,  and  &lling  within  the  cession  of  France,  embraced  all  claims  of  this  de- 
scription. It  extended  to  all  claims,  by  virtue  of  any  grant,  order  of  survey,  or  othef 
evidence  of  claim,  whatsoever,  derived  from  the  Freiu^  British,  or  Spanish  govern- 
ments ;  and  the  reports  of  the  commissionen  show,  that  evidence  of  claims  of  various 
descriptions,  issued  by  Spanish  authority,  down  to  1810,  come  under  their  examina- 
tion. And  the  legislation  of  Congress  shows  many  laws  passed  confirming  incom- 
plete titles,  originating  afier  the  dsle  of  the  trsaty  between  Franoe  and  Spain  at  St. 
Ddefonso.  Such  claims  are  certainly  not  beyond  the  reach  of  Congress  to  confirm ; 
although  it  may  require  a  special  act  of  Congress  for  that  purpose.  Such  is  the 
act  of  Congress  of  2d  July,  1836,  which  confirms  the  title  of  William  Pollard's 
heirs  to  the  lot  which  is  the  subject  of  this  suit    Ibid, 

9.  Construction  of  Statutes,  2. 

10.  Slave  trade. 

11.  Perjury. 
CONTRACTS. 

1.  It  has  been  frequently  held,  that  the  device  of  covering  property  as  neutzal,  when  in  troth 
it  was  beUigerent,  is  not  contrary  to  the  laws  of  war  or  of  nations.  Contraels  made 
with  underwriters  in  relation  to  property  thus  covered,  have  always  been  enforced 
in  the  Courts  of  a  neutral  country,  where  the  true  character  of  the  property,  and  the 
means  taken  to  protect  it  from  capture  have  been  fairly  represented  to  the  insurers 
The  same  doctrine  has  always  been  held  where  frJse  papers  have  been  used  to  cover 
the  property,  provided  the  underwriter  knew,  or  was  bound  to  know,  that  sach 
stratagems  were  always  resorted  to  by  the  persons  engaged  in  that  trade.  If  such 
means  may  be  used  to  prevent  ekptuxe,  there  can  be  no  good  roaeon  for  condemning 
with  mora  severity  the  continuation  of  the  same  disguise  after  capture,  in  order  to 
prevent  the  condenmation  of  the  property,  or  to  procure  oompensatian  for  it,  when 
it  has  been  lost  by  reason  of  the  capture.  Courts  of  the  capturing  nation  would 
never  enforce  contracts  of  that  description ;  but  they  have  always  been  regarded  at 
Sh8  81 
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lawful  in  the  Coarta  of  a  neutral  conntiy.  De  ^akngin*9  AdminiUraton  ▼■.  Vuf" 
Jy,  282. 
2.  The  Bank  of  the  Metropolis  contracted  to  deliver  a  title  in  £00  aimple  to  Gattechlick, 
of  a  lot  of  ground,  and  at  the  time  of  the  contract  they  held  the  lot,  by  virtoe  of  a 
■ale  made  under  a  deed  of  truat,  at  which  sale  they  became  the  puichaaerB  of  the 
property.  The  lame  lot  had,  by  a  deed  of  trust  executed  by  the  same  pecwn*  been 
previously  conveyed  to  another  person,  to  indemnify  an  endorser  of  his  notes,  and 
it  was  by  the  trustee,  afterwards,  and  after  the  contract  with  Guttochlick,  sold  and 
purchased  by  another.  Held,  that  at  the  time  of  the  contract  of  the  bank,  they  had 
not  a  fee  simple  in  the  lot  which  could  be  conveyed  to  Guttschlick.  Tht  Bmk  of 
the  MetropoU$  vs.  GutUehUek,  19. 

CORPORATION. 

1.  A  corporation  may  be  bound  by  contracts  not  executed  under  their  common  seal,  and 

by  the  acts  of  its  officers  in  the  course  of  their  official  duties — ^when,  in  a  declara- 
tion, it  is  averted  that  a  bank  by  its  officen  agreed  to  a  certain  contract,  this  aver- 
ment imports  every  thing  to  make  the  contract  binding.  Tke  Bank  of  the  Metros 
poUa  vs.  GuttschUek,  19. 

2.  A  paper  executed  by  the  president  and  cashier  of  a  bank,  purporting  to  convey  a  lot 

of  ground  held  by  the  bank,  is  not  the  deed  of  the  corporation.  Ibid. 
8.  An  action  of  assumpsit  was  brought  against  the  Bank  dihe  Metropolis,  on  a  contract 
under  the  seals  of  the  president  and  cashier.  Held,  that  the  action  was  well  brought ; 
and  it  makes  no  difference  in  an  action  of  assumpsit  against  a  corporation,  whether 
the  agent  was  appointed  under  the  seal  or  not;  or  whether  he  puts  his  own  seal  to 
a  contract  which  he  makes  in  behalf  of  the  corporation.    Ibid, 

4.  The  artificial  being,  a  corporation  aggregate,  is  not,  as  such,  a  dtizen  of  the  United 

States ;  yet  the  Courts  of  the  United  States  will  look  beyond  the  mere  coqwrate 
character,  to  the  individuals  of  whom  it  is  composed :  and  if  they  were  dtixens  of  a 
different  state  from  the  party  sued,  they  are  competent  to  sue  in  the  Courtt  of  the 
United  States ;  but  all  the  corponton  must  be  citizens  of  a  different  state  fiom  the 
party  sued.  The  same  principle  applies  to  the  individuals  composing  a  corporatioQ 
aggregate,  when  standing  in  the  attitude  of  defendants,  which  does  when  they  are 
in  that  of  plaintiffs.  T%e  Commercial  and  Railroad  Bank  of  Vieksburg  vs.  Sbr- 
comb  et  aL  60.  S,  P.  bvinei  for  thetueof  the  Lumberman's  Bank  at  Warrtn^ 
vs.  Lowryt  393. 

5.  The  legislature  of  the  state  of  New  York,  on  the  18th  of  April,  1823,  incorporated 

"The  New  York  and  Schuylkill  Coal  Company."  The  act  of  incorporation  was 
granted  for  the  purpose  of  supplying  the  city  of  New  York  and  its  vicinity  with 
coal ;  and  the  company  having,  at  great  expense,  secured  the  purchase  of  valuable 
and  extensive  coal  lands  in  Pennsylvania,  the  legislature  of  New  York,  to  promote 
the  supply  of  coal  as  fuel,  granted  the  incorporation,  with  the  usual  powen  of  a  body 
corporate,  giving  to  it  the  power  to  purchase  and  hold  lands,  to  promote  and  attain 
the  objects  of  the  incorporation.  The  recitals  in  the  act  of  incorporation  show  that 
this  power  was  granted  with  special  reference  to  the  purchase  of  lands  in  the  state 
of  Penni^lvania.  The  right  to  hold  the  lands  so  purchased  depends  on  die  assent 
or  penniBsion,  express  or  implied,  of  the  state  of  Pennsylvania.  Runyan  vs.  Cot-- 
teretal  122. 

6.  The  policy  of  the  state  of  Pennsylvania,  on  the  subject  of  holding  lands  in  the  state, 

by  corporations,  is  clearly  indicated  by  the  act  of  the  legislature  of  Pennsylvania,  ot 
April  6,  1833.  Lands  held  by  corporations  of  the  state,  or  of  any  other  state,  with- 
out license  from  the  commonwealth  of  Pennsylvania,  are  subject  to  forfeiture  to  the 
commonwealth.  But  every  such  corporation,  its  feofiee  or  feoffees,  hold  and  retain 
the  same,  to  be  divested  or  dispossessed  by  the  commonwealth,  by  due  coune  of  law. 
The  plain  interpretation  of  this  statute  is,  that  until  the  claim  to  a  forfeiture  is  anerted 
by  the  state,  the  land  is  held  subject  to  be  divested  by  due  course  of  law,  instituted 
by  the  conunonwealth  alone,  and  for  iti  own  use.  Ibid. 
7  The  Supreme  Court  of  Pennsylvania  having  decided  that  a  corporation  has,  in  that 
state,  a  right  to  purchase,  hold,  and  convey  land,  until  some  act  is  done  by  the 
government,  according  to  its  own  laws,  to  vest  the  estate  in  itself,  the  estate  may 
remain  in  a  corporation  so  purchasing  or  holding  lands :  but  such  estate  is  defeasible 
by  the  commonwealth.  This  being  the  law  of  Pennay  Wania,  it  must  govern  in  a 
case  where  land  in  Pennsylvania  haid  been  purchased  by  a  corporation,  created  by 
the  legislature  of  New  York,  for  the  purpose  of  supplying  coal  from  Pennsyhania 
to  the  city  of  New  York.    Ibid. 
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8.  In  the  case  of  the  Bank  of  Augusta  ta.  Earle,  13  PeterB,  634,  and  in  various  other 

cases  decided  in  the  Supreme  Court,  a  corporatbn  is  considered  an  artificial  being, 
existing  only  in  contemplation  of  law;  and  being  a  mere  creature  of  law,  it  pos- 
sesses only  those  properties  which  the  charter  of  its  creation  confers  upon  it,  eithe*' 
expressly,  or  as  incidental  to  its  yexy  existence.'  Corporations  created  by  statute 
must  depend  for  their  powers,  and  the  mode  of  exercising  them,  upon' the  true  con- 
struction of  the  statute.    Ibid, 

9.  A  corporation  can  have  no  legal  existence  out  of  the  sovereignty  by  which  it  is  cre- 

ated, as  it  exists  only  in  contemplation  of  law,  and  by  force  of  the  law :  and  when 
that  law  ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no 
existence.  It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another 
sovereignty.  But  although  it  may  live  and  have  its  being  in  that  state  only,  yet  it 
does  not  follow  that  its  existence  there  will  not  be  recognised  in  other  places ;  and 
its  residence  in  one  stale  creates  no  insuperable  objection  to  its  power  of  contracting 
in  another.  The  corporation  must  show  that  the  law  of  its  creation  gave  it  autho- 
rity to  make  such  oontracls.  Yet,  as  in  the  case  of  a  natural  person,  it  is  not  neces- 
sary that  it  should  actually  exist  in  the  sovereignty  in  which  the  contract  is  made. 
It  is  sufficient  that  its  existence,  as  an  artificial*  person  in  the  state  of  its  creation,  is 
adcnowledged  and  recognised  by  the  state  or  nation  where  the  dealing  takes  place; 
and  that  it  is  permitted  by  the  laws  of  that  place  to  exercise  the  powers  with  which 
it  is  endowed.  Ibid, 
10.  Every  power  which  a  corporation  exercises  in  another  state,  depends  for  its  validity 
upon  the  laws  of  the  sovereignty  in  which  it  is  exercised :  and  a  corporation  can 
make  no  valid  contract,  wi&out  the  sanction,  express  or  implied,  of  such  sove- 
reignty ;  unless  a  case  should  be  presented  in  which  the  right  claimed  by  the  Gorpo> 
ration  should  appear  to  be  secured  by  the  Constitution  of  Sie  United  States.    Ibid, 

CRIMES. 
Perjury. 

DAMAGES. 
Factor. 

DEED. 

1.  A  deed  was  executed  in  Glasgow,  Scotland,  by  which  land  in  Ohif>,  which  had  been 

patented  to  David  Buchanan  by  the  United  States,  was  conveyed  to  Walter  Ster- 
ling. The  deed  redted  that  it  was  made  in  pursuance  of  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of  Virginia.  No  exemplification  of  the 
decree  was  ofiered  in  evidence,  in  support  of  the  deed.  The  Court  held,  that  as 
Buchanan  was  the  patentee  of  the  ]and,  although  he  made  the  deed  in  punuanoe 
of  the  decree  of  the  Circuit  Court  of  Virginia,  the  decree  could  add  nothing  to  the 
validity  of  the  conveyance ;  and  therefore  it  was  wholly  unnecessary  to  produce  an 
exemplification  of  the  decree.  The  deed  was  good  without  the  decree.  Gamea  amt 
Gilbert  vs.  Tlie  Lessee  ofDurm,  322. 

2.  The  possession  of  a  deed,  regularly  executed,  is  prima  hde  evidence  of  its  delivery. 

Under  ordinary  circumstances,  no  other  evidence  of  the  delivery  of  a  deed  than  the 
possession  of  it,  by  the  perwn  claiming  under  it,  is  required.    Ibid. 

3.  A  deed  was  executed  by  David  Carrick  Buchanan,  stating  that  he  was  the  same  per- 

son who  was  formeriy  David  Buchanan,  the  patentee  of  bind  in  Ohio.  The  Court 
held,  that  this  was  prima  lade  evidence  of  the  fact  alleged.  The  law  knows  but 
one  Christian  name ;  and  the  omission  or  insertion  of  the  middle  name,  or  of  the 
initial  letter  of  that  name,  is  immaterial ;  and  it  is  competent  for  the  party  to  show 
that  he  is  known  by  the  one,  as  well  as  by  the  other.  Ibid. 
DEED  OP  TRUST. 

In  case  of  a  deed  of  trust,  executed  to  secure  a  debt,  unless  in  case  of  some  extrinsic 
matter  of  equity,  a  Court  of  Equity  never  interferes  to  delay  or  prevent  a  sale  ac- 
cording to  the  terms  of  the  trust ;  and  the  only  right  of  the  grantor,  ui  the  deed,  is 
the  right  to  any  surplus  which  may  remain  of  the  money  for  which  the  property 
was  sold.  The  Bank  of  the  Metropolis  vs.  GuttsekUck,  19. 
DISTRICT  OP  COLUMBIA. 

1.  The  county  of  Alexandria,  in  the  District  of  Columbia,  cannot  be  rtsgaided  as  standing 
in  the  same  relation  to  the  county  of  Washington  that  the  states  of  the  Union 
stand  ui  relation  to  one  another.     JT^e  Bank  of  Alexandria  vs.  Dyer,  141 

3.  Limitation  of  actions. 

3.  Ezecttton  and  Administrators,  8* 
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DUTIES  ON  IMPORTED  MERCHANDISE. 

Perjury. 
EJECTMENT. 

1.  Practice. 

2.  In  an  action  of  ejectment,  the  defendants  having  entered  into  'the  consent  rale,  thr 

plaintiff  in  Ohio,  ia  not  to  he  called  upon  to  prove  the  ealla  of  the  patent  undei 
which  he  elaima  on  the  ground  of  establishing  the  different  comers.  The  de- 
fendants axe  bound  to  admit,  after  they  have  entered  into  the  consent  rule,  that 
they  are  inpossession  of  the  premises  claimed  by  the  lessor  of  the  plainti£  Gami» 
etoLYB.  Tie  Lessee  of  Dunn,  822. 

ERROR. 
Writ  of  enor. 

EVIDENCE. 

1.  The  proeeedings  m  an  action  against  the  endorser  of  a  note,  fay"  the  holder,  which 
gave  to  a  trustee,  by  the  terms  of  the  deed  ot  trust,  a  right  to  sell  property  held  for 
the  indemni^  of  the  endorser,  were  proper  evidence  in  an  action  on  a  contract  for 
the  sale  of  iIm  lot,  from  which  the  party  who  had  pochesed  under  another  title  had 
been  evicted  by  a  title  obtained  under  the  deed  of  trust  No  exceptions  to  the  re- 
gularity of  the  proceedings  oflered  in  evidence  can  be  taken,  which  should  have 
been  properly  made  in  the  original  action  by  the  party  sued  on  the  same.  The 
Bankof  Ike  Metropolis  vs.  GtttUeh&ek,  19. 

8.  Whether  evidence  is  admissible  or  not,  is  a  question  for  the  Court  to  decide;  but 

whether  it  is  sufficient  or  not  to  support  the  issue,  is  a  question  for  the  jury.  The 
only  case  in  which  the  Court  can  make  inieranees  from  evidence^  and  pass  upon 
its  sufficiency,  is  on  a  demurrer  to  evidence.    Ibid. 

3.  When  thf  deeds  of  the  defendant  in  the  ejectment  have  been  referred  to  by  the  plain- 

tifi|  for  the  sole  purpose  of  showuig  that  both  parties  claim  under  the  same  perNO ; 
this  does  not  prevent  the  plaintiff  impeaching  Uie  deeds  afterwards  for  fraud.  Rem- 
ington vs.  Unthieumf  84. 

4.  Parol  evidence  to  contradict  or  explain  a  written  paper. — Parol  evidence,  1. 

5.  Prima  fecie  evidence  of  a  fiict,  is  such,  as  in  judgment  of  law  is  sufficient  lo.establish 

the  fect^  and  if  not  rebutted,  remains  sufficient  for  evidence  of  it  Kelly  vs.  Joe^ 
son,  6  Peters,  632,  cited.    T%e  United  States  vs.  Elizabeth  Wiggins,  334. 

6.  The  rule  is,  that  secondary  or  inferior  ahall  not  be  substituted  for  evidence  of  a  higher 

naturo  which  the  case  admits  of.  The  reason  of  that  rule  is,  that  an  attempt  to 
substitute  the  inferior  for  the  higher,  implies  that  the  higher  would  give  a  diflemit 
aiqpect  to  the  case  of  the  party  introducing  the  lesser.  ''The  ground  of  the  rule  is 
ft  suspicion  of  fruud."  But  before  the  rule  is  applied,  the  nature  of  the  case  must 
be  considered,  to  make  a  right  application  of  it ;  and  if  it  shall  be  seen  that  the  feet 
to  be  proved  is  an  act  of  the  defendant,  which  from  its  nature  can  be  concealed 
from  aU  others  except  him  whose  ccM>pention  was  necessaiy  before  the  act  could 
be  complete;  then  the  admissions  and  declarations  of  the  defendant,  either  in 
wiiling,  or  to  others,  in  relation  to  the  act,  become  evidence.  The  United  States 
vs.  Wooci;  431. 

7.  It  is  certainly  true,  as  a  general  rule,  that  the  interpretation  of  written  instruments 

properly  betongs  to  the  Court,  and  not  to  the  jury.  But  there  certainly  are  cases 
m  whidi,  from  the  diflferent  senses  of  the  words  used,  or  their  obscure  and  inde- 
terminate reference  to  unexplained  circumstances,  the  true  interpretation  of  the  lan- 
guage may  be  left  to  the  consideration  of  the  jury,  for  the  purpose  of  carrying  into 
efifect  the  real  intention  of  the  parties.  This  is  especially  applicable  to  cases  of 
commercial  conespondence,  where  the  real  objects,  and  intentions,  and  agreementa 
of  the  parties  are  often  to  be  arrived  at  only  by  allusions  to  drcumstanoes  which 
are  but  imperfectly  developed.  Brown  vs.  M'Oran,  479. 
6.  It  is  incumbent  on  those  who  seek  to  show  that  the  examination  of  a  witness  has 
been  improperly  rejected,  to  establish  their  right  to  have  ihe  evidence  admitted ;  for 
tiie  Court  will  be  presumed  to  have  acted  oorreotly,  until  the  oontraiy  is  established. 
The  Philadelphia  and  Trenton  BaUroad  Company  vs.  Stimpson,  448. 

9.  To  entitle  a  par^  to  examine  a  witness  in  a  patent  cause,  die  purpose  of  whose  tee- 

timony  is  to  di^rove  the  right  of  the  patentee  to  the  invention,  by  showing  its  use 
prior  to  the  patent  by  others,  the  provisions  of  the  patent  act  of  1886,  relative  to 
notice,  must  be  strictly  complied  with.    Ibid, 
?0.  It  is  incumbent  on  those  who  insist  upon  the  right  to  put  particniar  questidoe  to  a  wtl- 
nen^  to  establish  that  right  beyond  any  reasonable  doubt,  for  the  very  puipoee  stated 
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by  them ;  and  they  are  not  afterwards  at  libertr  to  deiert  that  purpose,  and  to  show 
the  periineDcy  or  relerancy  of  the  eridenoe  &r  any  other  purpose  not  then  sug- 
gested to  the  Court  Ibid, 
11.  A  party  has  a  right  to  cross-examine  any  witness,  except  as  to  fiu^  and  btrcnm- 
stances  connected  with  the  matters  stated  in  his  direct  examination.  If  he  wishes 
to  examine  him  on  other  matters,  he  must  do  so  by  making  the  witness  his  own ; 
^d  calling  him  as  such,  in  the  subsequent  progress  of  the  cause.  A  party  cannot, 
by  his  own  omission  to  take  an  objection  to  the  admissbn  of  improper  evidence, 
brought  out  on  a  cross-examination,  found  a  right  to  introduce  testimony  in  chief, 
to  rebut  it  or  explain  it  Und, 
12  Parol  eridenoe,  bearing  upon  written  contracts  and  papers,  ought  not  to  be  admitted 
in  evidence,  without  the  production  of  such  written  contracts  or  papers ;  so  as  to 
enable  both  the  Court  and  the  jury  to  see  whether  or  not  the  admission  of  the  parol 
evidence  in  any  manner,  will  trench  upon  the  rule  that  parol  evidence  is  not  ad- 
missible to  vaiy  or  contradict  written  contracts  or  papers.    Ibid, 

13.  As  a  general  rule,  and  upon  general  principles,  the  declarations  and  conyersations  of 

the  plaintiff  are  not  admissible  evidence  in  favour  of  his  own  rights.  This  is,  how- 
ever, but  a  general  rule,  and  admits,  and  requires  various  exceptions.  There  are 
many  cases  in  which  a  party  may  show  his  declarations  comport  with  acts  in  his 
own  fiivour,  as  a  part  of  the  res  gesto.  There  are  other  cases  in  which  his  material 
declarations  have  been  admitted.    Ibid, 

14.  In  an  action  for  an  assault  and  battexy  and  wounding,  the  declarations  of  the  platntifT 

to  his  internal  pains,  aches,  injuries,  and  symptoms,  to  the  physician  attending  him, 
are  admissible  for  the  purpose  of  showing  the  nature  and  extent  of  the  injuries 
done  to  him.  In  many  cases  of  inventions,  it  is  hardly  possible  in  any  other  man- 
ner to  ascertain  the  precise  time  and  exact  origin  of  the  Invention.  Ibid, 
16.  The  conversations  and  declarations  of  a  patentee,  merely  affirming  that  at  some  former 
period  he  had  invented  a  particular  machine,  may  well  be  objected  to.  But  his 
conversations  and  declarations,  stating  that  he  had  made  an  invention,  and  describ- 
ing its  details,  and  explaining  its  operations,  are  properly  deemed  an  assertbn  of 
his  right,  at  that  time,  as  an  inventor,  to  the  extent  of  the  facts  and  details  which 
he  then  makes  known,  although  not  of  their  existence  at  an  anterior  time.  Such 
declarations,  coupled  with  a  description  of  the  nature  and  olijects  of  the  invention, 
are  to  be  deemed  a  part  of  the  xes  gests,  and  legitimate  evidence  that  the  inven- 
tion was  then  known  and  claimed  by  him ;  and  thus  its  origin  may  be  fixed  at 
least  as  early  as  that  period.    Ibid, 

16.  If  the  rejection  of  evidence  is  a  matter  resting  in  the  sound  discretion  of  the  Court, 

this  cannot  be  assigned  as  error.    Ibid. 

17.  Testimony  was  not  ofiered  by  a  defendant,  or  stated  by  him  as  matter  of  defence,  in 

the  stage  of  the  cause  when  it  is  usually  introduced  according  to  the  practice  of  the 
Court  It  was  o£bred  after  the  defendant's  counsel  had  stated,  in  open  Court,  that 
they  had  closed  their  evidence;  and  after  the  plainti£(  in  consequence  of  that  de- 
claration, had  discharged  his  own  witness.  The  Circuit  Court  reused  to  admit  the 
testimony.    Held,  that  this  decision  was  proper.    Ibid. 

18.  A  deed  was  executed  in  Glasgow,  Scotland,  by  which  land  in  Ohio,  which  had  been 

patented  by  the  United  States  to  David  Buchanan,  was  conveyed  t;p  Walter  Ster- 
ling. The  deed  recited  that  it  was  made  in  pursuance  of  a  decree  of  the  Circuit 
Court  of  the  United  States,  for  the  District  of  Virginia.  No  exemplification  of 
the  decree  was  ofieted  in  support  of  the  deed.  The  Court  held,  that  as  Buchanan 
was  the  patentee  of  the  land,  although  he  made  the  deed  in  punuance  of  the  decree 
of  the  Circuit  Court  of  Virginia,  the  decree  could  add  nothing  to  the  validity  of 
the  conveyance,  and  therefore,  it  was  wholly  imneoessary  to  produce  an  exemnlifi- 
cation  of  the  decree.  The  deed  was  good  without  the  decree.  Games  et  oL  vs. 
Dunn's  Lessee,  333. 

10.  The  possession  of  a  deed  rogulariy  executed,  is  prima  fiu»e  evidence  of  its  delivery. 
Under  ordinaiy  circumstances  no  oUier  evidence  of  the  delivery  of  a  deed  than  the 
possession  of  it,  by  the  person  claiming  under  it,  is  required.    Ibid. 

30.  The  recital  in  a  deed,  by  the  grantor,  that  he,  David  Carrick  Buchanan,  was  ihe 
patentee  of  the  land  conveyed  under  the  name  of  David  Buchanan,  is  piima  facie 
evidence  of  the  fiict  stated.  The  law  knows  but  one  Christian  name,  and  the  omis- 
sion, or  insertion  of  the  middle  name,  or  of  the  initial  letter  of  that  name,  is  im- 
material ;  and  it  is  competent  for  the  party  to  show  that  he  is  known  as  well  with- 
out as  with  the  middle  name.    Ibid, 
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21.  Sales  of  land  for  taxes,  2. 
EXCHANGE  OF  PROPERTY. 

1.  Louisiana.    A  paper  was  executed  by  R.  R.  K.  of  New  Orleans,  stating  that  the 

grantor,  for  and  in  consideration  of  a  certain  lot  of  ground,  (describing  it,)  conveyed 
and  transferred  unto  J.  B.  and  S.  B.  all  lus  right,  title,  and  interest  in  a  certain  tract 
or  parcel  of  land,  (describing  it,)  hereby  warranting  and  defending  unto  the  said  J.  B. 
and  8.  B.  all  his  right  and  title  in  the  same,  and  unto  all  persons  claiming  under 
them.  The  paper,  called  under  the  laws  of  Louisiana  "  an  ^ct  of  Sale,"  was  signed 
by  R.  R.  K.,  J.  B.,  and  8.  B.,  and  a  notary  of  New  Orleans;  and  was  deposited  in 
the  office  of  the  notaiy.  This  was  not  **  an  exchange  of  property,"  according  to  the 
laws  of  Louisiana:  and  J.  B.  and  8.  B.  did  not,  l^  accepting  the  transfer  of  pro- 
perty made  by  the  same,  and  signing  the  paper,  incur  the  two  obligations  impoeed 
on  all  vendors  by  the  Civil  Code  of  Louisiana,  that  of  delivering  and  that  of  war- 
ranting the  lot  of  ground  sold  to  R.  R.  K. ;  and  did  not  thereby  become  liable  fiwr 
the  value  of  the  property  stated  in  the  said  "Act  of  Sale"  to  have  been  given  for  the 
property  conveyed  thereby.    Preston,  Executor  of  Brown  vs.  Keene,  133. 

2.  ''Exchange,"  according  to  the  Civil  Code  of  Louisiana,  imports  a  reciprocal  contract 

which,  by  article  1758  of  that  Code,  is  declared,  when  the  parties  expressly  ente 
into  mutual  agreements.    Ibid, 

3.  An  exchange  is  an  executed  contract:  it  operates,  per  ee,  as  a  reciprocal  conveyance 

of  the  thing  given  and  of  the  thing  received.  The  thing  given  or  taken  in  exchange 
must  be  specific,  and  so  distingui^able  from  all  oUier  things  of  the  like  kind  as  to 
be  clearly  known  and  identified.  Under  the  civil  law  of  Louisiana,  the  exchanger 
who  is  evicted  has  a  choice  either  to  sue  for  damages,  or  for  the  thing  he  gave  in 
exchange.  But  he  must  first  be  evicted  before  his  cause  of  action  can  accrue.  JhidL 
EXECUTIVE  DEPARTMENTS. 
Heads  of  the  executive  departments  of  the  government  of  the  United  States,  1 — 5. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  there  are  two  executors  in  a  will,  it  is  clear  that  each  has  a  right  to  receive  the 

debts  due  to  the  estate,  and  all  other  assets  which  shall  come  into  his  hands;  and 
he  is  answerable  for  the  assets  he  receives.  This  responsibility  results  from  the  right 
to  receive,  and  the  nature  of  the  trust  A  payment  of  the  sums  received  by  him  to 
his  co-executor,  will  not  discharge  him  from  hb  liability  to  the  estate.  He  is  bound 
to  account  for  all  assets  which  come  into  his  hands,  and  to  appropriate  them  accord- 
ing to  the  directions  of  the  will.    Edmonds  et  clLvb.  Crenshaw,  166. 

2.  Executors  are  not  liable  to  each  other ;  but  each  is  liable  to  the  cestui  que  trusts  snd 

devisees,  to  the  full  extent  of  the  funds  received  by  him.    Ibid, 

3.  The  removal  of  «q.  executor  from  a  state  in  which  &e  will  was  proved,  and  in  which 

letters  testamentary  were  granted,  does  not  discharge  him  from  his  liability  as  exe- 
cutor ;  much  less  does  it  release  him  from  his  liability  for  assets  received  by  him  and 
paid  over  to  his  co-executor.    Ibid. 

4.  Whatever  property  or  money  is  lawfully  recovered  by  the  executor  or  administrator, 

after  the  death  of  his  testator  or  intestate,  in  virtue  of  his  representative  character, 
he  holds  as  assets  of  the  estate ;  and  he  is  liable  therefor  in  such  representative  cha- 
racter, to  the  party  who  has  a  good  tide  thereto.  The  want  of  knowledge,  or  the 
possession  of  knowledge  on  the  part  of  the  administrator,  as  to  the  rights  and  claims 
of  other  persons  upon  the  money  thus  received,  cannot  alter  the  rights  of  the  party 
to  whom  it  ultimately  belongs.    De  Vcdengin^s  Adm,  vs.  Duffy*  ^'^' 

5.  The  owner  of  property  or  of  money  receiveS  by  an  administrator,  may  resort  to  the 

administrator  in  his  personal  character,  and  charge  him,  de  bonis  propriis,  with  the 
amount  thus  received.  He  may  do  this,  or  proceed  against  him  as  executor  or 
administrator,  at  his  election.  But  whenever  an  executor  or  administrator,  in  his 
representative  character,  lawfully  receives  money  or  property,  he  may  be  compelled 
to  respond  to  the  party  entitled,  in  that  character;  and  shall  not  be  permitted  to 
throw  it  off  after  he  has  received  the  money,  in  order  to  defeat  the  plaintiff's 
action.  Ibid, 
B.  Letters  testamentary  to  the  estate  of  Edward  Coursault,  a  merchant,  who  had  died  at 
Baltimore,  were  granted  to  Gabriel  Paul,  one  of  the  executors  named  in  the  wilL 
The  other  Executor,  Aglae  Coursault,  the  wife  of  Edward  Coursault,  did  not  qualify 
as  executrix,  nor  did  she  renounce  the  execution  of  the  wilL  Afterwards,  on  the 
application  of  Aglae  Coursault,  stadng  she  was  executrix  of  Edward  Coursault, 
accompanied  with  a  power  of  attorney,  given  to  her  by  Gabriel  Paul,  the  qualified 
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executor,  who  had  removed  to  Miisouri,  the  commurionen  under  the  treaty  of  in- 
demtiitj  with  France,  awarded  to  the  estate  of  Edward  Coaraault  a  aum  of  money, 
for  the  seizure  and  confiscation  of  the  Good  Friends  and  cargo,  by  the  French 
government.  During  the  pendency  of  the  daim  before  the  commissioners,  Aglae 
Coursault  died ;  and  the  letters  of  administration,  with  the  will  annexed,  were,  on 
the  oath  of  Thomas  Dunlap  that  the  widow  and  executrix  of  Edward  Coursault 
was  dead,  g^ranted  by  the  Orphans  Court  of  the  county  of  Washington,  in  the  Dis- 
trict of  Columbia,  to  the  plainti£f  in  error,  Elias  Kane,  a  resident  in  Washington. 
The  sum  awarded  by  the  commissioners  was  paid  to  Elias  Kane,  by  the  government 
of  the  United  States.  Gabriel  Paul,  the  executor  of  Edward  Coursatilt,  brought  an 
action  against  Elias  Kane,  for  the  money  paid  to  him.  Held :  That  he  was  entitled 
to  recover  the  same.  The  letters  testamentary  granted  in  Maryland,  entitled  the 
executor  of  Edward  Coursault  to  recover,  without  his  having  the  letters  of  adminie* 
tration  granted  by  the  Orphans  Court  of  Washing^ton  repealed  or  revoked.  Kane, 
Adm,  vs.  Paul,  Executor  of  Coursault,  3d. 

7.  At  common  law,  the  appointment  of  an  executor  vests  the  whole  personal  eftate  in 

the  person  appointed  executor,  which  he  holds  as  trustee  for  the  purposes  of  the  will, 
and  he  holds  the  legal  title  in  aU  the  chattels  of  the  testator;  and,  for  the  purposo 
of  administering  them,  is  as  much  the  proprietor  of  them  as  was  the  testator.  The 
ordinary  cannot  transfer  those  chattels  to  any  other  person,  by  granting  administra- 
tion of  them.    Ibid, 

8.  The  act  of  Congress  of  the  24th  June,  1812,  gives  to  an  executor  or  administrator, 

appointed  in  any  state  of  the  United  States,  or  in  the  territories,  a  right  to  recover 
from  any  individual  in  the  District  of  Columbia  effects  or  money  belonging  to 
the  testator  or  the  intestate,  in  whatever  way  the  same  may  have  been  received ;  if 
the  law  does  not  permit  him  to  retain  it  on  account  of  some  relations  borne  to  the 
I  testator  or  to  his  executor,  which  defeats  the  rights  of  the  executor  or  administrator : 

and  letters  testamentary  or  letters  of  administration  obtained  in  either  of  the  states 
or  territories  of  the  Union,  give  a  right  to  the  person  having  them  to  receive  and 
give  discharges  for  such  assets,  without  suit,  which  may  be  in  the  hands  of  any  per- 
I  son  within  the  District  of  Columbia.    The  right  to  receive  from  the  government  of 

the  United  States,  either  in  the  District  of  Columbia,  or  in  the  state  where  letters 
have  been  granted,  any  sum  of  money  which  the  government  may  owe  to  the  testa- 
tor or  intestate  at  the  time  of  his  death,  or  which  may  become  due  thereafter,  or 
which  may  accrue  to  the  government  as  trustee  for  a  testator  or  intestate,  in  any  way 
or  at  any  time,  is  given  by  that  act  A  bona  fide  payment  of  a  debt  to  the  adminis- 
trator, which  was  due  to  the  estate,  is  a  legal  discharge  to  the  debtor;  whether  the 
administration  be  void  or  voidable.    Ilnd, 

9.  The  certificate  of  the  Register  of  Wills,  annexed  to  the  proceedings  of  the  Orphans 

Court  of  Maryland,  giving  letters  testamentary  to  the  executor,  showed  thai  the  wUl 
had  been  proved,  and  that  the  letters  testamentary  had  been  granted.  This  is  proof 
that  the  person  holding  the  letters  testamentary  is  executor,  as  far  as  the  law  requires 
it  to  be  proved,  in  an  action  of  assumpsit  upon  a  cause  of  action  which  arose  in  the 
time  of  the  testator  or  of  the  executor.  On  the  plea  of  the  general  issue  in  such  an 
action,  and  even  in  a  case  where  that  plea  raises  the  question  of  right  or  title  in  the 
executor,  the  certificate  of  probate  and  qualification  meets  the  requisition.  A  judi- 
cial examination  into  their  validity  can  only  be  gone  into  upon  a  plea  in  abatement, 
after  oyer  has  been  craved  and  granted ;  and  then,  upon  iasue  joined,  the  plaintiff's 
title,  as  executor  or  administrator,  may  be  disputed,  by  showing  any  of  those  causes 
which  make  the  grant  void  ab  initio,  or  that  the  administration  had  been  revoked. 
Ibid. 
10.  The  declaration  in  an  action  by  an  executor  for  the  recovery  of  money  received  by  the 
defendant  after  the  decease  of  the  testator,  may  be  in  the  name  of  the  plaintifl|  as 
executor,  or  in  his  own  name,  without  stating  that  he  is  executor.  The  distinction 
is,  that  when  an  executor  sues  on  a  cause  of  action  which  occurred  in  the  lifetime 
of  his  testator,  he  must  declare  in  the  detinet,  that  is,  in  his  representative  capacity 
only ;  but  when  the  cause  of  action  accrues  after  the  death  of  the  testator,  if  the 
money  when  recovered  will  be  assets,  the  executor  may  declare  in  his  representative 
character,  or  in  his  own  name.  Ibid. 
FACTOR. 

I.  In  the  case  of  a  ^tor  who  sells  the  goods  of  his  principal  in  his  own  name,  upon  a 
credit,  and  dies  before  the  money  is  received,  if  it  is  afterwards  paid  to  the  adminis- 


Digitized  by 


Google 


648  INDEX. 

FACTOR. 

tntor  in  his  fepresentatiTe  chancier,  the  creditor  would  be  entitled  to  conader  it  mm 
mmelB  in  his  hands;  and  to  fAargo  him  in  the  aame  character  in  which  he  reoeiTed 
it  The  debtor,  that  ia  to  aay,  the  party  who  purchased  from  the  fretor  without 
any  knowledge  of  the  true  owner,  and  who  paid  the  money  to  the  adminietntor 
under  the  belief  that  the  goods  belonged  to  the  fiictor,  is  unquestionably  discbaiged 
by  this  payment;  yet  he  cannot  be  discharged  unless  he  pays  it  to  one  lawfally  au- 
thorized to  noekwe  it,  except  only  in  his  representative  character.  De  Valengin's 
Adndnuirator  ▼&.  i>u^,  S82. 

2.  An  action  was  instituted  against  the  ccmdgnees  of  two  hundred  bales  of  cotton* 

shipped  by  the  direction  of  the  owner  to  Liverpool,  on  which  the  owner  had  re- 
cdved  an  advance  by  an  acceptance  of  his  bills  on  New  YoA ;  which  acceptance 
was  paid  by  bills  drawn  on  the  consignees  of  the  cotton  in  LiveipooL  Some 
time  after  the  ahipment  of  the  cotton,  the  owner  wrote  to  the  consignees  in  Liver- 
pool, erpfcssing  his  "  wishes"  that  the  cotton  should  not  be  sold  until  they  should 
hear  fuither  from  him.  In  answer  to  this  letter,  the  consignees  say,  '*  Yaar  wiiheM 
in  reqwct  to  the  cotton  are  noted  accordingly."  No  other  provision  than  from  the 
sale  of  the  cotton  for  the  payment  of  the  advance,  was  made  by  the  consignor, 
when  the  same  was  ahipped ;  and  no  instractions  for  its  reservation  from  the  sale 
were  given  when  the  shipment  was  made.  Inmiediately  after  the  acceptance  of  the 
bill  drawn  against  the  cotton,  on  the  consignees  in  Liverpool,  they  sold  the  same 
for  a  profit  of  about  ten  per  cent  on  the  shipment  Cotton  rose  in  price  in  Liver- 
pool to  more  than  fifty  per  cent  profit  on  the  invoice,  between  die  acceptance  of 
the  bill  of  exchange,  uid  the  arrival  of  the  same  at  maturity.  The  shipper  insti- 
tuted an  action  against  the  consignees  for  the  rccoveiy  of  the  difference  between  the 
actual  sales  and  the  sum  the  same  would  have  brou^t  had  it  been  sold  at  the  sub- 
sequent high  prices  at  LiverpooL  i  Brown  vs.  M-Graan^  479. 

3.  There  can  be  no  reasonable  doubt  that  in  particular  circumstances,  a  wish  eipieased 
by  a  conognor  to  a  &ctor  may  amount  to  a  positive  command.    Ilnd, 

In  the  case  of  a  simple  consignment  of  goods,  without  any  interest  in  the  consignee, 

",  the  1  "  " 


or  any  advance  or  liability  incurred  on  account  thereof  the  wishes  of  the  < 
may  fiuify  be  presumed  to  be  orders ;  and  the  **^  noting  the  wishes  accordlngjly,''  by 
the  consignees,  an  assent  to  follow  them.  But  very  dififerent  considerations  mi^ 
apply  where  the  consignee  should  be  one  clothed  with  a  special  interest  and  a  spe- 
cial property,  founded  upon  advances  and  liabilities.  IbidL 
5«  Whenever  a  consignment  is  made  to  a  factor  for  sale,  the  conaignOT  has  a  right, 
generally,  to  control  the  aale  thereof  according  to  his  own  pleasure,  from  time  to 
time,  if  no  advances  have  been  made,  or  liaMUties  incurred,  on  account  theraof  ; 
and  the  ftctor  is  bound  to  obey  his  orders.  This  arises  from  the  ordinary  relation 
of  principal  and  agent  I^  however,  the  fiictor  makes  advances,  or  incurs  liabili- 
ties  on  account  of  Sie  consignment,  by  which  he  acquires  a  special  prupeity  in  the 
goods,  then  the  fodor  has  a  right  to  sell  so  much  of  the  consignment  as  may  be 
neoeasaiy  to  reimburse  such  advances,  or  meet  such  liabilities;  unless  there  is  some 
agreement  between  himself  and  the  consignor  which  contracts  or  varies  this  right 
Ibid. 

6.  I^  contemporaneous  with  the  consignment  and  advances  or  liabilities,  there  are  ordera 

given  by  the  consignor,  which  are  assented  to  by  the  foctor,  that  the  goods  sfaidl 
not  be  sold  before  a  fixed  time,  in  such  a  case  the  consignment  is  presumed  to  be 
received  subject  to  such  order;  and  the  foctor  is  not  at  liberty  to  sell  the  goods  to 
reimburse  his  advances,  until  after  that  time  has  elapsed.  So  when  o^era  are 
given  not  to  aell  below  a  fixed  price ;  unless  the  consignor  shall,  after  due  notice 
and  request,  refiise  to  provide  other  means  to  reimburse  the  foctor.  In  no  case  will 
the  foctor  be  at  liberty  to  adi  the  conaignment,  contrary  to  the  orders  of  the  con- 
signor, although  he  has  made  advances  or  incurred  liabilities  thereon ;  if  the  con- 
signor stands  ready  and  o£fers  to  reimburse  and  dischaige  such  advances  and  liabili- 
ties.   Jhid, 

7.  When  the  consignment  is  made  generally,  without  any  specific  orders  as  to  the  time 

and  mode  of  sales,  and  the  factor  makes  advances  or  incurs  liabilities  on  the  footing 
of  such  consignment,  the  legal  presumption  is,  that  the  factor  is  intended  to  be 
clothed  with  the  ordinary  ri^ts  of  foctors,  to  sell,  in  the  exercise  of  a  sound  dis- 
cretion, at  such  time  and  in  such  manner  as  the  usage  of  trade  and  his  general  duty 
require,  and  to  reimburse  himself  for  his  liabilities,  out  of  the  proceeds  of  the  sale: 
and  the  consignor  has  no  right,  by  any  subsequent  orders,  given  after  advances  have 
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been  nuide,  or  liabilities  incurred  by  the  fador,  to  fospend  or  contfol  this  r^fat  of 
sale ;  except  so  &r  as  respects  the  scuplas  of  the  cooaigiuiieat  not  neoesniy  fiar  the 
rein^banement  of  such  advances  or  liabilities.  Ibid. 
8.  If  a  sale  of  cotton  in  Liverpool,  by  a  factor,  has  been  made  on  a  particular  day,  tor- 
tiously,  and  against  the  orders  of  the  owner,  the  owner  has  a  right  to  claim  dwnages 
for  the  value  of  the  cotton  on  the  day  the  sale  was  made,  as  for  a  tortious  convei^ 
sioD.  If  the  sale  of  the  cotton  by  the  foctor  was  anthoriied  on  a  subsequent  day, 
and  the  cotton  had  been  sold  against  orders,  before  that  day,  the  damages  to  which 
the  owner  would  be  entitled  would  be  regulated  by  the  price  of  cotton  on  that  day. 
But  the  rate  of  damages  should  not  be  obtauied  from  the  prices  of  cotton  at  any 
time  between  the  day  when  the  cotton  was  sold,  against  the  orders  of  the  owner, 
and  the  day  on  whidi  the  mle  was  authorised  by  him.    Jbid, 

FLORIDA  LAND  CLAIMS. 

1.  A  grant  of  land  by  Estrada,  the  Governor  of  East  Florida,  was  made  on  the  1st  of  ' 

August,  1815,  to  Elizabeth  Wiggins,  on  her  petition,  stating^  that  "  owing  to  the 
diminution  of  trade,  she  will  have  to  devote  herself  to  the  pursuits  of  the  country." 
The  giant  was  made  for  the  quantity  of  land  apportioned  hy  the  regulations  of 
East  Florida,  to  the  number  of  the  fomily  of  the  grantee.  It  was  regularly  sur- 
veyed by  the  surveyor  general,  according  to  the  petition  and  grant  No  settlement 
or  improvement  was  ever  made  Y^  the  gnntee,  or  by  any  one  acting  for  her  on  the 
property.  In  1831,  Elisabeth  Wiggins  presented  a  petition  to  the  Superior  Court 
of  East  Florida,  praying  for  a  confirmation  of  the  grant;  and  in  July,  1838,  the 
Court  gave  a  decree  in  fovour  of  the  claimant  On  an  appeal  to  the  Supreme 
Court  of  the  United  Stales,  the  decree  of  the  Superior  Court  of  East  Florida  was  ^ 
reyeised.  The  Court  held,  that  by  the  regulations  established  on  the  25th  Novem-  * 
ber,  1818,  by  Governor  Coppinger,  the  grant  had  become  v(»d,  because  of  the  non- 
improvement,  and  the  neglect  to  settle  the  land  granted.  The  Xhittd  Siatea  vs. 
EHzabtih  Wifapn»,  834. 

2.  The  existence  of  a  foreign  law,  especially  when  unwritten,  is  a  foct  to  be  proved  like 

any  other  fact,  by  appropriate  evidence.    Ibid, 

3.  A  copy  of  a  decree  by  the  governor  of  East  Florida,  granting  land  to  a  petitioner 

while  Spain  had  possession  of  the  territoxy,  certified  by  the  secretary  of  the  govern- 
ment to  have  been  foithfully  made  firom  the  original  in  the  secretary's  office,  is  evi» 
dence  in  the  Courts  of  the  United  States.  By  the  laws  of  Spain,  prevailing  in  the 
province  at  that  time,  the  secretary  was  the  proper  officer  to  give  copies;  and  the 
law  trusted  him  for  this  particular  purpose,  so  far  as  he  acted  under  its  authority. 
The  original  was  confined  to  the  public  office.    Ilnd, 

4.  The  eighth  article  of  the  Florida  treaty  stipulates  that,  « grants  of  land  made  by 

Spain  m  Florida,  after  the  24th  of  Januaiy,  1818,  shall  be  ratified  and  confirmed 
to  the  persons  in  possession  of  the  land,  to  the  same  extent  that  the  same  grants 
would  be  vaUd  if  the  government  of  the  territoxy  had  remained  under  the  domi- 
nion of  Spain."  The  government  of  the  United  States  may  take  advantage  of  the 
non-porformance  of  the  conditions  prescribed  by  the  law  relative  to  grants  of  land ; 
if  the  treaty  does  not  provide  for  the  omisrion.    Ibid, 

5.  In  the  cases  of  Anedondo,  6  Peters,  691,  and  Pereheman,  7  Peten,  61,  it  was  held, 

that  the  words  in  the  Florida  treaty,  '^  shall  be  ratified  and  confirmed ;"  in  reference 
to  perfect  titles,  should  be  construed,  **  are"  ratified  and  confizmed.  The  object  of 
the  Court,  in  these  cases  was  to  exempt  them  from  the  operation  of  the  eighth  article, 
for  that  tibey  were  perfect  titles  by  the  laws  of  Spain  when  the  treaty  was  made ; 
and  that  when  the  soil  and  sovereignty  of  Florida  were  ceded  by  the  second  article, 
private  rights  of  property  were,  by  implication,  protected.  By  the  law  of  nations, 
the  rights  to  property  are  secured  when  territories  are  ceded;  and  to  reconcile  the 
eighth  article  of  the  treaty  with  the  law  of  nations,  the  Spanish  side  of  the  article 
was  referred  to  in  aid  of  the  American  side.  The  Court  held,  that  perfect  titles, 
<*  stood  confirmed"  br  the  treaty ;  and  ii^ust  be  so  recognised  by  the  United  States, 
in  our  Courts.    lUd, 

6.  Perfect  titles  to  lands,  made  by  Spain  in  the  territory  of  Florida  before  the  34th 

January,  1818,  are  intrinsically  valid,  and  exempt  from  the  provision  of  the  eighth 
article  of  the  treaty ;  and  they  need  no  sanction  firom  the  legislative  or  judicial  de- 
partments of  the  United  States.    Ibid, 

7.  The  eighth  article  of  the  Florida  treaty  was  intended  to  apply  to  claims  to  land 

whose  validity  depended  on  the  performance  of  conditions,  in  consideration  of 
which  the  concessions  had  been  znade;  and  which  must  have  been  performed  be- 
VoL.  XIV.— 3  I  8« 
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fore  Spain  was  bound  to  perfect  the  titles.  The  United  States  were  bound  after 
the  cession  of  the  country,  to  the  same  extent  that  Spain  had  been  bound  before 
the  ratification  of  the  treaty,  to  perfect  them  by  legislation  and  adjudication.  Ibid^ 
8.  A  grant  of  land  by  the  government  of  Florida,  made  before  the  cession  of  Flo'idm 
to  the  United  States  by  Spain,  confirmed :  every  point  involved  in  the  case  having 
been  conclusively  settled  by  the  Court  in  their  former  adjudications  in  similar  caaee^ 
Tkt  United  States  vs.  Waterman,  478. 

FRAUD. 

1.  If  there  be  any  one  ground  upon  which  a  Court  of  Equity  afibrds  relief,  it  is  an  alle- 

gation of  fraud,  proved  or  admitted.    Atkins  vs.  Dick  and  Company,  114. 

2.  Courts  of  Equity  will  permit  independent  agreements  which  go  to  show  a  deed  on  its 

&ce  abeoluie,  was  intended  only  as  a  mortgage,  to  be  set  up  against  the  expma 
terms  of  the  deed,  only  on  the  ground  of  fraud  Considering  it  a  firaudulent  attempt 
in  the  mortgagee,  contrary  to  his  own  express  agreement,  to  convert  a  mortgage 
into  an  absolute  deed.  And  it  is  equally  a  fraud  on  the  part  of  a  debtor,  to  attempt 
to  convert  bis  contract  as  principal,  into  that  of  a  surety  only.  Sprigg  vs.  The 
Bank  of  Mount  Pleasant,  201. 
HABEAS  CORPUS. 
Hobnes  m.  Jennison,  Governor  of  the  state  of  Vermont,  et  aL  640. 

HEADS   OF  THE    DEPARTMENTS   OF    THE    GOVERNMENT    OF    THE 
UNITED  STATES. 

1.  On  the  3d  of  March,  1837,  Congress  passed  an  act  giving  to  the  widow  of  any  officer 

who  had  died  in  the  naval  service  of  the  United  States  authority  to  receive,  oat  of 
the  navy  pension  fund,  half  the  monthly  pay  to  which  the  deceased  officer  would 
have  been  entitled  under  the  acts  regulating  the  pay  in  the  navy,  in  force  on  the 
1st  day  of  January,  1836.  On  the  same  day,  a  resolution  was  adopted  by  Con- 
gress, giving  to  Mrs.  Decatur,  widow  of  Captain  Stephen  Decatur,  a  pension  for  five 
years,  out  of  the  navy  pension  fund,  and  in  conformity  with  the  act  of  30th  June, 
1834,  and  the  arrearages  of  the  half-pay  of  a  post  captain,  from  the  death  of  Com> 
modore  Decatur,  to  the  30th  June,  1834 ;  the  arrearages  to  be  vested  in  trust  for 
her  by  the  Secretary  of  the  Treasury.  The  pension  and  arrearages,  under  the  act 
of  3d  March,  1837,  were  paid  to  Mrs.  Decatur,  on  her  application  to  Mr.  Dickerson, 
the  Secretary  of  the  Navy;  under  a  protest  by  her,  that  by  receiving  the  same  she 
did  not  prejudice  her  claim  under  the  resolution  of  the  same  date.  She  applied  to 
the  Secretary  of  the  Navy,  for  the  pension  and  arrears,  under  the  resolution ;  which 
were  refused  by  him.  Afterwards,  she  applied  to  Mr.  Paulding,  who  succeeded  Mr. 
Dickerson  as  Secretary  of  the  Navy,  for  the  pension  and  arrears,  which  were  refused 
by  him.  The  Circuit  Court  of  the  county  of  Washington,  in  the  Diitrict  of  Co- 
lumbia, refused'  to  grant  a  mandamus  to  the  Secretary  of  the  Navy,  commanding 
•  him  to  pay  the  arrears,  and  to  allow  the  pension  under  the  resolution  of  March  Sd, 
1837.  Held,  that  the  judgment  of  the  Circuit  Court  was  correct  Decatur  vs. 
Paulding,  Secretary  of  the  Navy,  497. 

2.  In  the  case  of  Kendall  vs.  The  United  States,  12  Peters,  627,  it  was  decided  by  the 

Supreme  Court  that  the  Circuit  Court  for  Washington  county,  for  the  District  of 
Columbia,  has  the  power  to  iasue  a  mandamus  to  an  officer  of  the  federal  govern- 
ment, commanding  him  to  do  a  ministerial  act    Ibid. 

3.  In  general,  the  official  duties  of  the  head  of  one  of  the  executive  departments,  whether 

imposed  by  act  of  Congress  or  by  resolution,  are  not  mere  ministerial  duties.  The 
head  of  an  executive  department  of  the  goverxunent,  in  the  administration  of  the 
various  and  important  concerns  of  his  office,  is  continually  required  to  exercise  judg- 
ment and  diKretion.  He  must  exerdse  his  judgment  in  expounding  the  laws  ai^ 
resolutions  of  Congress,  under  which  he  is  from  time  to  time  require^  to  act  If  he 
doubts,  he  has  a  right  to  call  on  the  Attorney  General  to  assist  him  with  his  counsel ; 
and  it  would  be  difficult  to  imagine  why  a  legal  adviser  was  provided  by  law  for  the 
heads  of  departments,  as  well  as  for  the  President,  unless  their  duties  Were  regarded 
as  executive,  in  which  judgment  and  discretion  were  to  be  exercised.    Ibid. 

4.  If  a  suit  should  come  before  the  Supreme  Court  which  involved  the  construction  of 

any  of  the  laws  imposing  duties  on  the  heads  of  the  executive  departments,  the 
Court  certainly  would  not  be  bound  to  adopt  the  construction  given  by  the  head  of 
a  department  And  if  they  supposed  his  decision  to  be  wrong,  they  would,  of 
course,  so  pronounce  their  judgment  But  the  judgment  of  the  Court  upon  the 
construction  of  a  Uw,  must  be  given  in  a  case  in  which  they  have  jurisdiction,  and 
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HEADS  OP  THE  DEPARTMENTS  OP  THE  GOVERNMENT  OP  THE 
UNITED  STATES, 
in  which  it  \b  their  duty  to  interpret  the  act  of  CongreeB,  in  order  to  ascertain  the 
rights  of  the  parties  in  the  cause  before  them.  The  Court  could  not  entertain  an 
appeal  from  the  decision  of  one  of  the  secretaries,  nor  revise  his  judgment  in  any 
case  where  the  law  authorized  him  to  exercise  his  discretion  or  judgment  Nor  can 
it,  by  mandamus,  act  directly  upon  the  officer,  or  guide  and  control  his  judgment 
or  discretion  in  the  matters  oonmiitted  to  his  care  in  the  ordinary  discharge  of  his 
official  duties.  The  interferenee  of  the  Court  with  the  performance  of  the  ordinary 
duties  of  the  executive  departments  of  the  government,  would  be  productive  of  no- 
thing but  mischief;  and  this  power  was  never  intended  to  be  given  to  them.  Ibid. 
6.  The  principles  stated  and  decided  in  the  case  of  Kendall  09.  The  United  States,  12 
Peters,  610  and  614,  relative  to  the  exercise  of  jurisdiction  by  the  Circuit  Court  of 
the  District  of  Columbia,  where  the  acts  of  officers  of  the  executive  departments  of 
the  United  States  may  be  inquired  into  for  the  purpose  of  directing  a  mandamus  to 
such  officers,  affirmed.    Ibid, 

ILLEGITIMACY. 
Local  Law,  5—7. 

INDIAN  TITLE. 

North  Carolina  Land  Titles,  1,  8. 
INJUNCTION. 

1.  A  bill  for  an  injunction  was  filed,  alleging  that  the  parties  who  had  obtained  a  judg- 

ment at  law  for  the  amount  of  a  bill  of  exchange,  of  which  the  complainant  was 
endorser,  had,  before  the  suit  was  instituted,  obtained  payment  of  the  bill  from  a 
subsequent  endorser,  out  of  the  funds  of  the  drawer  of  the  bill,  obtained  by  the  sub- 
sequent endorser  from  one  of  the  drawers.  It  was  held,  that  it  was  not  neoessaiy 
to  make  the  subsequent  endorser,  who  was  alleged  to  have  made  the  payment,  a 
party  to  the  injunction  bilL    Atkifu  vs.  Dick  cmd  Company^  114. 

2.  In  such  a  bill,  an  allegation  that  the  amount  due  on  the  bill  of  exchange  was  paid,  is 

sufficient ;  without  stating  the  value  or  nature  of  the  e£kcts  out  of  which  the  pay- 
ment was  made.    Ibid. 

INSOLVENT  LAWS  OF  STATES  OF  THE  UNITED  STATES. 
The  constitutional  and  legal  rights  of  a  citizen  of  the  United  States,  to  sue  in  the  Cir- 
cuit Courts  of  the  United  States,  do  not  permit  an  act  of  insolvency,  completely 
executed  under  the  authority  of  a  state,  to  be  a  good  bar  against  a  recovery  upon  a  ^ 
contract  made  in  another  state.    Suydam  et  oLys.  BroadnaXy  67. 

INSURANCE. 

1  Insurance  was  made,  to  the  amount  of  eight  thousand  dollars,  on  the  ship  Paragon, 
for  one  year.  The  policy  contained  the  usual  risks,  and,  among  others,  that  of 
the  perils  of  the  sea.  The  assured  claimed  for  a  loas  by  collision  with  another 
vessel,  without  any  fault  of  the  master  or  crew  of  the  Paragon ;  and  also  insuted 
on  a  general  average  and  contribution.  The  Paragon  was  in  part  insured ;  and  in 
November,  1836,  in  the  year  during  which  the  policy  was  in  operation,  she  sailed 
from  Hamburgh,  in  ballast,  for  Gottenburgh,  for  a  cargo  of  iron  for  the  United  States. 
While  proceeding  down  the  Elbe,  with  a  pilot  on  board,  she  came  in  contact  with 
a  galliot,  and  sunk  her.  She  lost  her  bowsprit,  jib-boom,  and  anchor,  and  was 
otherwise  damaged,  and  put  into  Cuxhaven,  a  port  at  the  mouth  of  the  Elbe,  and  in 
the  jurisdiction  of  Hamburgh.  The  captain  of  the  galliot  libelled  the  Paragon, 
alleging  that  the  loss  of  his  vessel  was  caused  by  the  carelessness  or  foult  of  those 
on  boanl  the  Paragon.  Upon  the  hearing  of  the  cause,  the  Court  decided  that  the 
collision  was  not  the'  result  of  the  fault  or  carelessness  of  either  side ;  and  that, 
therefore,  according  to  the  marine  law  of  Hamburgh,  the  loas  was  a  general  average 
loss,  and  to  be  borne  equally  by  both  parties ;  that  is,  that  the  Pangon  was  to  bear 
one-half  of  the  expense  of  her  own  repairs,  and  to  pay  one-half  of  the  value  of  the 
galliot ;  and  that  die  galliot  was  to  bear  the  loss  of  the  half  of  her  own  value,  and 
to  pay  one-half  of  the  repairs  of  the  Paragon.  The  result  of  this  decree  was,  that 
the  Paragon  was  to  pay  two  thousand  six  hundred  dollars,  being  one-half  of  tho 
value  of  the  galliot,  (three  thousand  dollars,)  after  deducting  one-half  of  her  own 
repairs,  being  four  hundred  dollars.  The  owners  of  the  Paragon,  having  no  funds 
in  Hamburgh,  the  captain  was  obliged  to  raise  the  money  on  bottomry.  There  being 
no  cargo  on  board  the  Paragon,  and  no  freight  earned,  the  Paragon  was  obliged  to 
bear  the  whole  loss.  Held,  that  the  assured  were  entitled  to  recover.  Peten  vs. 
Tfu  Warren  Insurance  Company ^  99. 
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2.  A  loss  by  coUiaion,  without  any  ftnlt  on  either  sda,  u  a  loat  by  the  periln  of  the  eea, 
within  the  protection  of  the  policy  of- insurance.  So  far  as  the  injoiy  and  lepain 
done  to  the  Paragon  itself  extend,  the  onderwriten  are  liable  for  all  damages.  Ibid. 

8.  The  rule,  that  nndirwriten  are  liable  only  for  losses  ariring  from  the  prozimatB  came 
of  the  loss,  and  not  for  losses  aiiwig  from  a  remote  cause,  not  immediately  ogn-  i 
nected  with  the  peril,  is  correct,  when  it  is  understood  and  applied  in  its  true  sense; 
and  as  such,  it  lu»  been  repeatedly  leoogniaed  in  the  Supreme  Court    IbUL 

4.  The  law  of  insurance,  as  a  practical  sdenoe,  does  not  indulge  in  niceties.  It  seeks  to 
administer  justice  according  to  thefior  interpretation  of  the  intention  of  the  parties; 
and  deems  that  to  be  a  loss  within  the  policy  which  is  a  natural  and  necessary  ooo- 
sequence  of  the  peril  insured  againsL    Ibid. 

6.  If  thore  be  any  oommevdal  contract  which  more  than  any  other  requires  the  applica- 
tion of  sound  common  sense  and  practical  reasoning  in  the  exposition  of  it,  and  in 
the  uniformi^  of  the  application  of  rules  to  it,  it  is  certainly  a  policy  of  insurance. 
HmL 

6.  It  has  been  held  by  learned  foreign  writers  on  the  law  of  insurance*  that  whenerer* 

the  thing  insured  becomes  by  law  directly  chargeable  with  any  expense,  contribu- 
tion, or  loss,  in  consequence  of  a  particular  peril ;  the  law  treats  the  peril,  for  all 
practical  purposes,  as  the  proximate  cause  of  such  expense,  contribution,  or  Iossl 
This  they  hold,  upon  the  general  principles  of  law,  applicable  to  the  contract  of 
insurance.  In  the  opinion  of  the  Supreme  Court,  this  is  the  just  sense  and  tme 
interpretation  of  the  contract.    Ibid. 

7.  In  all  forogn  ▼oyogcs,  the  onderwriten,  necessarily,  have  it  m  contemplation  that  the 

vessel  insured  must,  or  at  least  may  be,  subjected  to  the  opention  of  the  laws  of  the 
foreign  ports  which  are  visited.  Those  veiy  laws  may  in  some  eases  impose  bur- 
dens, and  in  some  cases  give  benefits,  dilEerent  from  our  laws;  and  yet  there  are 
cases  under  policies  of  insurance,  where  it  is  admitted  the  foreign  law  vriil  govern 
Uie  ri^ts  of  the  parties,  and  not  the  domestic  law.  Such  is  the  known  case  of 
general  average,  settled  in  a  foreign  port  according  t^  the  local  Uw;  although  it 
may  difier  fnm  our  own  law.    Ibid. 

JAIL  LIMITS. 
Construction  of  statutes  of  the  United  States,  1—3. 

lUDGMENT. 

1.  Where  a  deed  of  trust  was  executed  to  secure  the  payment  of  certain  notes,  and  a 

judgment  obtained  on  the  notes,  the  judgment  did  not  operate  as  an  extinguishment 
of  the  right  of  the  holdefs  of  the  note  to  call  for  the  execution  of  te  trust ;  although 
the  act  M*  limitations  might  apply  to  the  judgment  The  Bank  of  the  Metropolia 
vs.  GuiUehlick,  19. 

2.  Practice.  | 

JURISDICTION. 

1.  The  artificial  being,  a  corporation  aggregate,  is  not,  as  such,a  citixen  of  the  United 

States,  yet  the  Courts  of  the  United  Statee  will  look  beyond  the  mere  corporate 
character,  to  the  individuals  of  whom  it  is  composed;  and  if  thej  were  dtiaens  of  a 
dififerent  state  from  the  party  sued,  they  are  competent  to  sue  in  the  Courts  of  the 
United  States;  but  all  me  corporators  must  be  citizens  of  a  difibrent  state  from  the 
party  sued.  The  same  principle  applies  to  the  individuals  compodng  a  corporation 
aggregate,  when  standing  in  the  attitude  of  defendants,  which  does  when  they  are 
in  that  of  plaintifis.  71i6  Commercial  and  Raihoad  Bank  of  Vielaburg  vs. 
Slocomh  et  oL  60. 

2.  The  act  of  Congress,  passed  February  28th,  1839,  entitled  <*  an  act  in  amendment  of 

the  acts  respecting  the  judicial  system  of  the  United  States,*'  did  not  contemplale  a 
change  in  the  jurisdiction  of  the  Courts  of  the  United  States,  as  it  regards  the 
character  of  the  parties  as  prescribed  by  the  Judiciary  Act  of  1789,  as  that  act  has 
been  expounded  by  the  Supreme  Court  of  the  United  States:  which  is,  that  each 
of  the  plaintifis  must  be  capable  of  suing,  and  each  of  the  defendants  capable  of 
being  sued.  Ibid, 
3  The  eleventh  section  of  the  act  to  establish  the  Judicial  Courts  of  the  United  States, 
carries  out  the  constitutional  right  of  a  citizen  of  one  state  to  sue  a  citizen  of 
another  state  in  the  Circuit  Courts  of  the  United  States;  and  gives  to  the  Circuit 
Courts  **  original  cognisance  concurrent  with  the  Courts  of  the  several  states,  of  all 
suits  of  a  civil  nature,  at  common  law  and  in  equit7."  It  was  certamly  intended  to 
give  to  suitors,  having  a  right  to  sue  in  the  Circuit  Court,  remedies,  oft^xtensive 
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with  that  right  These  remedies  would  not  be  so,  if  any  proceedings  under  an  act 
of  state  legislation,  to  which  the  plaintiff  was  not  a  party,  exempting  a  person  of 
such  state  from  suit,  could  be  pleaded  to  abate  a  suit  in  the  Circuit  Court  Sutf 
dam  and  Boyd  vs.  Broadnax  et  aL  Admin,  of  Newton,  67. 
4.  An  action  was  brought  by  foreign  attachment,  in  the  Court  of  Common  Pleas  of 
Warren  county,  Pennsylvania,  in  the  name  of  a  citizen  of  Pennsylvania,  for  the 
use  of  the  Lumberman's  Bank  at  Warren  Pennsylvania,  against  a  citizen  of  New 
York.  The  suit  was  on  a  note  given  by  the  defendant  to  the  plaintiff  to  be  paid 
<<  in  the  oflSoe  notes  of  the  Lumberman's  Bank  at  Warren."  Some  of  the  stock- 
holders of  the  Lumberman's  Bank  at  Warren  were  dtizens  of  the  state  of  New 
York.  The  defiandant  appeared  to  the  action,  by  counsel,  and  having  given  bond 
with  surety  to  the  Court  of  Common  Pleas,  removed  the  cause  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Pennsylvania.  A  motion  was 
made  in  the  Circuit  Court  to  remand  the  cause  to  the  Court  of  Common  Pleas  of 
Warren  county,  the  Circuit  Court  having  no  jurisdiction  of  the  cause,  on  the 

*  ground  that  the  real  party  in  the  suit  was  the  Lumberman's  Bank  at  Warren,  an 

aggregate  corporation,  some  of  the  stockholders  of  the  bank  being  citizens  of  the 
state  of  New  York.  It  was  held,  that  the  Cirouit  Court  had  jurisdiction  of  the 
case.  Irvint^far  the  toe  of  the  Lamberman'9  Bank  at  Warren  vs.  Lowry,  293. 
6.  The  decisions  of  the  Supreme  Court  have  been  uniform,  and  as  declared  at  the  present 
term  in  the  case  of  The  Commercial  and  Railroad  Bank  of  Yicksburg  t».  Slocomb 
et  aL,  that  the  Courts  of  the  United  States  cannot  exercise  jurisdiction  when  some 
of  the  stockholders  in  a  corporation  established  in  one  state  are  citizens  of  another 
state,  of  which  the  party  sued  by  the  corporation  is  a  citizen.    Ibid, 

6.  Action  of  ejectment  in  the  state  Court  of  Alabama,  for  a  lot  of  ground  in  the  city  of 

Mobile.  The  plaintiff  claimed  the  title  to  the  lot  under  an  act  of  Congress,  and  the 
decision  of  the  state  Court  was  against  the  right  and  title  so  setup  and  claimed.  A 
writ  of  error  was  prosecuted  to  the  Supreme  Court  of  Alabama.  It  was  held  that 
this  case  was  embraced  by  the  twenty-fifth  section  of  the  Judidaiy  Act  of  1789, 
which  gives  this  Court  jurisdiction  to  revise  the  judgment  of  the  state  Court  in 
such  cases.    Leuee  ofPoOard^a  hdn  vs.  Kibbe^  353. 

7.  In  the  state  of  Yermont,  George  Hohnes  was  confined  under  a  warrant,  issued  by  the 

governor  of  that  state,  directing  the  sheriff  of  the  county  of  Washington  to  **  convey 
and  deliver  him  to  William  Brown,  the  agent  of  Canada,  or  to  su^  person  or  per- 
sons as,  by  the  laws  of  said  jHrovinoe,  may  be  authorized  to  receive  the  same,  at 
some  convenient  place  on  the  confines  of  this  state,  and  of  the  said  province  of 
Lower  Canada;  to  the  end  that  the  said  George  Holmes  may  be  thence  conveyed 
to  the  district  of  Quebec,  and  be  there  dealt  with  as  to  law  and  justice  appertains." 
The  warrant  stated  that  George  Holmes  was  in  the  custody  of  the  sherifi^  by  reason 
of  a  charge  of  felony,  sustained  by  indictment  found  by  the  grand  jurors  of  tho 
district  of  Quebec,  in  the  province  of  Lower  Canada ;  and  that  the  said  Georgb 
Hohnes,  on  the  31st  day  of  January,  1838,  at  the  parish  of  St  Louis  of  Kamou- 
raska,  in  the  said  district,  did  feloniously  kill  and  murder  one  Louis  Paschal 
Achille  Tache;  *'and  whereas  the  said  George  Holmes  not  bemg  a  citizen  of  the 
state  of  Yermont,  but  a  citizen  of  the  said  province  of  Lower  Canada,  and  the  oflBmce 
vdiereof  he  stands  charged  as  aforesaid,  having  been  committed  within  the  jurisdiction 
of  the  said  province,  it  is  fit  and  expedient,  that  he  the  said  George,  be  made  amenable 
to  the  laws  of  the  said  province,  for  the  ofifenoe  aforesaid."  A  vrrit  of  habeas  corpus 
was,  on  the  petition  of  George  Hohnes,  issued  by  the  Supreme  Court  of  Yermont ; 
and  on  the  return  thereof  by  the  sherifii;  stating  the  warrant  of  the  governor  to  be 
the  cause  of  his  detention,  he  was  remanded  hy  the  Court  George  Holmes  prose- 
cuted a  writ  of  error  to  the  Supreme  Court  of  the  United  States.  The  writ  of 
error  was  dismissed,  the  Court  being  equally  divided  on  the  question,  whether  the 
Supreme  Court  had  jurisdiction  of  this  case.  Holmes  vs.  Jennieon,  Governor  of 
the  State  of  Vermont,  and  othen^  540. 

LAND  TITLES. 
1.  Noith  Carolina  hmd  titles. 
3.  Conslniction  of  statuteeof  the  United  States,  4—7. 

LANDLORD  AND  TENANT. 

1.  It  is  a  general  rule  that  a  tenant  shall  not  dinnite  his  landlord's  tide;  but  this  rale  is 
subject  to  certam  exceptions.    If  a  tenant  disclaims  the  tenure,  and  claims  the  fee 
in  his  own  right,  of  which  the  hndlord  has  notice,  the  relation  of  landlord  and  tenant 
3l2 
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LANDLORD  AND  TENANT. 

is  put  an  end  to,  and  the  tenant  becomes  a  trespasser;  and  he  is  liable  to  bo  turned 
out  of  poaseaeion,  though  the  period  of  his  lease  is  not  expired.     Walden  and 
others  tb.  Bodky  and  otkera,  156. 
2.  The  same  relation  as  that  of  landlord  and  tenant  subsists  between  a  trustee  and  a 
cestui  que  trust,  as  it  regards  the  title.    Ibid, 
LEAD  MINES  OF  THE  UNITED  STATES. 

Public  Lands  of  the  United  States. 
LEASE. 

The  legal  understanding  of  a  lease  for  years,  is  a  contract  for  the  possession  and  profits  of 
lands  for  a  determinate  period,  with  the  recompense  of  rent    It  is  not  necesearf 
that  the  rent  should  be  in  money ;  if  reserved  in  kind,  it  is  rent,  in  contemplation  of 
law.     7%e  United  States  va.  Gratiot  et  al  526. 
LIMITATION  OP  ACTIONS. 

1.  An  action  was  instituted  by  the  Bank  of  Alexandria,  in  the  county  of  Alexandria, 

against  the  defendants,  reudents  in  the  county  of  Washington,  in  the  same  district 
for  money  loaned.  The  suit  was  brought  in  the  county  of  Washington.  The 
defendants  pleaded  the  statute  of  limitations  of  Maryland,  which  prevails  in  that 
part  of  the  District  of  Columbia,  and  which  limits  sudi  actions  to  three  years,  from 
the  date  of  the  contract  The  plaintiff  replied,  that  he  was  *<  beyond  seas ;"  daim- 
ing  the  benefit  of  the  exception  in  the  statute  in  favour  of  persons  **  beyond  seas." 
lie  Bank  of  Alexandria  vs.  Dyer^  141. 

2.  The  words  **  beyond  seas,"  in  the  statute  of  limitations  of  Maryland,  are  manifestly 

borrowed  from  the  English  statute  of  limitations  of  James  I.,  ch.  21 ;  and  it  has 
always  been  held  that  they  ought  not  to  be  interpreted  according  to  their  literal 
meaning;  but  ought  to  be  construed  as  equivalent  to  the  words,  **  without  the  juris- 
diction of  the  state."  According  to  this  interpretation,  a  person  residing  in  another 
state  of  the  Union  was  "  beyond  seaa,"  within  the  meaning  of  the  act  of  Assembly ; 
and  therefore  excepted  firom  its  operation,  until  he  should  come  within  the  limits  of 
Maryland.  This  statute  is  in  force  in  Washington  county,  in  the  District  of  Coluin- 
bia ;  and  this  Court  will  give  it  the  same  construction  it  has  received  in  the  Courts 
of  Maryland.    Ibid, 

3.  The  counties  of  Washington  and  Alexandria,  t<^ther,  constitute  the  territory  of  Co- 

lumbia, and  are  united  under  one  territorial  government  They  have  been  fonned 
by  the  acts  of  Congress  into  one  separate  political  community ;  and  the  counties 
which  constitute  it  resemble  different  counties  in  the  same  state ;  and  do  not  stand 
towards  one  another  in  the  relation  of  distinct  and  separate  governments.  Resi- 
dents of  the  county  of  Alexandria  were  not "  beyond  seas,"  in  respect  to  the  county 
of  Washington.  Ibid 
LOCAL  LAW. 

1.  Louisiana.    A  paper  was  executed  by  R.  R.  K.,  of  the  city  of  New  Orieans,  stating 

that  the  grantor,  for,  and  in  consideration  of,  a  certain  lot  or  parcel  of  land,  (describ- 
ing it,)  conveyed  and  transferred  to  J.  B.  and  8.  B.  all  his  right,  title,  and  interest 
in  a  certain  tract  or  parcel  of  land,  (describing  it,)  hereby  warranting  and  defending 
unto  the  said  J.  B.  and  S.  B.  all  his  right  and  title  in  the  same,  and  unto  all  penoos 
claiming  under  them.  The  paper,  called  under  the  laws  of  Louisiana,  <*  An  Act  of 
Sale,"  was  signed  by  R.  R.  K.,  J.  B.,  S.  B.,  and  a  notaiy  of  New  Orleans ;  and  was 
deposited  in  the  ofiioe  of  the  notaiy.  This  was  not  **  an  exchange,"  according  to 
the  laws  of  Louisiana ;  and  J.  B.  and  S.  B.  did  not,  by  accepting  the  transfer  of  the 
property  made  by  the  same,  and  signing  the  paper,  incur  the  two  obligations  im- 
posed on  all  vendors  by  the  Civil  Code — that  of  delivering,  and  that  of  warranting, 
the  lot  of  ground  sold  to  R,  R.  K. — and  did  not  thereby  become  liable  for  the  value 
of  the  property  stated  in  the  said  **Act  of  Sale"  to  have  been  given  for  the  property 
conveyed  thereby.    Preston,  Executor  of  Brown,  vs.  Keene,  133. 

2.  *' Exchange,"  according  to  the  Civil  Code  of  Louisiana,  imports  a  reciprocal  contract; 

which,  by  article  1758  of  that  Code,  is  declared  to  be  a  contract  where  the  parties 
expressly  enter  into  mutual  agreements.  Ibid 
8.  An  exchange  is  an  executed  contract :  it  operates,  per  se,  as  a  reciprocal  oonveyanoe 
of  the  thing  given,  and  of  the  thing  received.  The  thing  given  or  taken  in  exchange 
must  be  specific,  and  so  distinguishable  from  all  things  of  the  like  kind  as  to  be 
deariy  known  and  identified.  Under  the  Civil  Code  of  Louisianay  the  exchanger 
who  is  evicted,  has  a  choice  either  to  sue  for  damages,  or  for  the  thing  he  gave  io 
exchange.  But  he  must  first  be  evicted,  before  his  cause  of  action  can  accrue.  Ibid, 
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LOCAL  LAW. 

4.  Maiyland.    Construction  of  the  act  of  the  legiiiature  of  Maryland,  paand  December 

seadoo,  1826,  entidedi  "An  Act  relating  to  Illegitimate  Children,"  which  provides 
that  "  the  illegitimate  child  or  children  of  any  female,  and  the  issue  of  any  such 
child  or  children,"  are  declared  capable  in  law  "to  take  and  inherit  both  real  and 
personal  estate  from  their  mother  and  from  each  other,  and  from  the  descendants  of 
each  other,  as  the  case  may  be,  in  like  manner  as  if  bom  in  Uwful  wedlock."  Lea- 
see of  Brewer  vs.  Blougker,  178. 

5.  J.  8^  who  had  several  children,  who  were  the  children  of  an  incestuous  connection, 

conveyed  a  tract  of  land  in  the  state  of  Maryland  to  one  of  those  children.  The 
grantee  died  intestate  and  without  issue,  seized  in  fee  of  the  land.  Two  brothers 
and  one  sister  of  this  incestuous  intercourse  survived  him.  Held:  that  under  the 
act  of  Maryland,  "relating  to  Illegitimate  ChiMren,"  they  inherited  the  estate  of 
their  deceased  brother.    Ibid. 

6.  It  is  undoubtedly  the  duty  of  the  Court  to  ascertain  the  meaning  of  the  legislature 

from  the  words  used  in  the  statute,  and  the  subject  matter  to  which  it  rolates ;  and 
to  restrain  its  operation  within  narrower  limits  than  its  words  import,  if  the  Court 
are  satisfied  that  the  literal  meaning  of  its  language  would  extend  to  cases  which 
the  legislature  never  designed  to  include  in  it  According  to  the  principles  of  the 
common  law,  an  illegitimate  child  is  filius  nullius,  and  can  have  no  father  known  to 
the  law :  and  when  the  legislature  speaks,  in  general  terms,  of  children  of  that  de- 
scription, without  making  any  exceptions,  the  Court  is  bound  to  suppose  they  design 
to  includb  the  whole  class.    IbitL 

LOUISIANA. 

Construction  of  Statutes  of  the  United  States,  4—7. 

MANDAMUS. 

1.  Heads  of  Departments  of  the  Government  of  the  United  States. 

2.  On  the  3d  of  March,  1837,  Congreas  passed  an  act  giving  to  the  widow  of  any  officer 

who  had  died  in  the  naval  service  of  the  United  States  authori^  to  receive,  out  of 
the  navy  pennon  fund,  half  the  monthlj^  pay  to  which  the  deceased  officer  would 
have  been  entitled  under  the  acts  regulatmg  die  pay  in  the  navy,  in  force  on  the  1st 
day  of  January,  1836.  On  the  same  day,  a  resolution  was  adopted  by  Congress, 
giving  to  Mrs.  Decatur,  widow  of  Captain  Stephen  Decatur,  a  pension  for  Awe  years, 
out  of  the  navy  pension  fund,  and  in  conformity  with  the  act  of  30th  June,  1834, 
and  the  arrearages  of  the  half-pay  of  a  post  captain,  from  the  death  of  Commodore 
Decatur  to  the  30th  June,  1834 ;  the  arrearages  to  be  vested  in  trust  for  her  by  the 
Secretary  of  the  Treasury.  The  pension  and  arrearages,  under  the  act  of  3d  March, 
1837,  were  paid  to  Mrs.  Decatur  on  her  application  to  Mr.  Dickerron,  the  Secretary 
of  the  Navy,  under  a  protest  by  her,  that  l^  receiving  the  same  she  did  not  prejudice 
her  claim  under  the  resolution  of  the  same  date.  She  applied  to  the  Secretary  of 
the  Navy  for  the  pennon  and  arrears,  under  the  resolution,  which  were  refused  by 
him.  Afterwards,  she  applied  to  Mr.  Paulding,  who  sueceeded  Mr.  Dickerson  as 
Secretary  of  the  Navy,  for  the  pension  and  arrears,  which  were  refused  by  him. 
The  Circuit  Court  of  the  county  of  Washington,  in  the  District  of  Columbia, 
refused  to  grant  a  mandamus  to  the  Secretary  of  the  Navy,  commanding  him  to 
pay  the  arrears,  and  to  allow  the  pension  under  the  resolution  of  March  3d,  1837. 
Held:  that  the  judgment  of  the  Circuit  Court  was  correct  Decahir  vu.  Paulding, 
Secretary  of  the  Navv,  497. 
9.  In  the  case  of  Kendall  m.  The  United  States,  12  Peters,  524,  it  was  decided  by  the 
Supreme  Court,  that  the  Circuit  Court  for  Washington  county,  in  the  District  of 
Columbia,  has  the  power  to  issue  a  mandamus  to  an  officer  of  the  federal  govern 
Bent,  oommanding  him  to  do  a  ministerial  act  Ibid, 
MANDATE  OF  THE  SUPREME  COURT. 
The  mandate  of  the  Supreme  Court  to  the  Circuit  Court  must  be  its  guide  in  executing 
the  judgment  or  decree  on  which  it  inued.  The  mandate  is  the  judgment  of  the 
Supreme  Court  transmitted  to  the  Cireuit  Court ;  and  where  the  direction  con- 
tained in  it  is  predse  and  unambiguous,  it  is  the  duty  of  the  Ciraiit  Court  to  carry 
it  into  execution,  and  not  to  look  elsewhere  for  authority  to  change  ito  meaning. 
But  when  the  Circuit  Court  are  refiearred  to  testimony  to  ascertain  the  amount  to  be 
decreed,  and  are  authorized  to  take  more  evidence  on  the  point,  it  may  sometimes 
happen  that  there  will  be  some  uncertainty  and  ambiguity  in  the  mandate ;  and  in 
such  a  case  the  Court  below  have,  unquestionably,  the  right  to  resort  to  the  opinion 
of  the  Supreme  Court,  delivered  at  the  time  of  the  decree,  in  order  to  assist  them 
in  exDounding  it     West  and  others  vs.  Braehear^  51. 
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MARSHAIi  AND  SHERIFF'S  SALES. 
1.  A  nle  of  land  by  the  aherifl^  under  the  laws  of  Maryland,  adzed  under  a  fieri  ftruu, 
tramfere  the  Icjg^  estate  to  the  Tendee  by  operation  of  law,  and  does  not  require  a 
dieriflPs  deed  to  giye  it  validity.  But  as  sheriff's  sales  of  lands  are  within  the 
statute  of  finauda,  some  memorandum  in  writing  of  the  sales  is  required  to  be  made 
It  is  immaterial  when  the  return  to  the  execution  is  made,  provided  it  is  befoie  the 
reooreiy  in  an  ejectment  for  the  land  sold,  as  the  sale  must  be  proved  by  written 
evidence.  The  sale  passes  the  title,  and  the  vendee  takes  it  finm  the  day  of  the 
sale.  The  evidence  may  therefore  be  procured  before  or  at  the  trial  Rtmmgfym 
vs.  Lmikieumt  84. 
%  If  property  is  seized  under  a  fieri  facias,  before  the  return  day  of  die  writ,  the  manhal 
may  proceed  to  sell  at  any  time  aiWrwanli,  without  any  new  process  fivMn  the 
Court ;  as  a  ifiecial  return  on  the  fieri  ftdas  is  one  of  the  neoeaaaiy  modes  of 
proving  the  sale,  the  marshal  must  be  authorized  to  make  the  endoreement  after  the 
regular  return  term,  in  cases  where  the  sale  was  made  afterwards.  Ibid. 
9.  The  return  to  a  fieri  ftctas,  if  written  on  the  writ^  should  be  so  foil  as  to  contain 
Ifae  name  of  the  purchaser,  and  the  price  paid  for  the  property,  or  it  would  not  be  a 
sofiScient  memorandum  of  the  sale,  within  the  statute  of  fiauds ;  nor  can  an  im- 
perfect return  of  a  sale  be  made  complete  liy  a  reference  to  the  private  memorandum 
book  kept  by  the  marshal  of  his  sales;  as  it  was  not  a  sufficient  memorandum  of  a 
sale,  withm  the  statute.    IbitL 

MASSACHUSETTS. 

1.  Boundaries  of  states. 

2.  Chanceiy  and  chancery  practice,  6— 11. 
9.  Supieme  Court  of  the  United  Statea. 

NAMES. 
The  law  knows  of  but  one  Christian  name,  and  the  omission  or  insertion  of  the  middle 
name,  or  of  the  mitial  letter  of  that  name,  is  immaterial;  and  it  is  competent  for 
the  party  to  show  that  he  is  known  as  well  without  as  with  the  middle  name. 
Games  etaLyn,  DuruCs  Leuee,  322. 

NORTH  CAROLINA  LAND  TTTLEa 

1.  Ejecbnent  for  forty-nine  thousand  acres  of  land  in  the  state  of  North  Carolina, 

claimed  by  the  plaintifis  under  a  grant  firom  the  state,  dated  20th  July,  1796,  to 
William  Cathcart,  founded  on  entries  made  in  the  office  of  the  entiy  taker,  in  the 
county  of  Buncombe,  in  the  state  of  North  Carolina,  made  after  the  3d  of  Febni- 
aiy,  1795,  within  the  limits  of  the  county.  The  land  lay  wholly  within  the  limits 
of  the  tenitory  specially  described  and  set  forth  in  the  fifth  section  of  the  act  of 
1783,  entitled  an  act  for  opening  the  land  office  of  the  state  of  North  Carolina. 
The  claim  of  the  plaintifib  in  the  ejectment  was  resisted  on  the  ground  that  the 
grant  under  which  the  planti£b  claimed,  was,  at  the  time  of  its  emanation^  whoUy 
within  the  territoxy  allotted  to  the  Chemkee  Indians,  and  was  null  and  void ;  as 
such  entries  and  grants  were  prohibited  by  the  sixth  section  of  the  act  It  was 
held  that  the  title  under  which  the  plainti&  claim,  was  invalid.  LcMfee  of  Latimer 
and  others  vs.  Poieet,  4. 

2.  The  Indian  title  being  a  right  of  occupancy,  the  state  of  North  Carolina  had  the 

power  to  grant  the  fee  in  those  lands,  subject  to  this  right    Jbid, 
PAROL  EVIDENCE. 

1.  It  was  equally  well  settled  in  Courts  of  Equity,  as  well  as  in  Courts  of  biw,  as  a  role 

of  evidence,  that  parol  evidence  is  inadmissible  to  contradict,  or  substantially  vary 
the  legal  import  of  a  written  agreement  And  this  is  founded  on  the  soundest 
principles  of  reason  and  policy,  as  well  as  authori^.  Surigg  vs.  The  Bank  of 
Mount  Pleasant,  201. 

2.  Evidence. 
PARTIES  TO  ACTIONS. 

1.  Injunction. 

2.  Specific  performance,  4. 
9.  Corporations,  4. 

PATENTS  FOR  USEFUL  INVENTIONS. 

1.  On  the  26th  September,  1886,  a  second  patent  was  granted,  the  original  patent, 
granted  in  1831,  having  been  surrendered  and  cancelled  on  account  di  a  defective 
spedfication;  the  second  patent  being  for  fourteen  years  from  the  date  of  the 
original  patent  The  second  patent  was  in  the  precise  form  of  the  original,  except 
the  recital  of  the  feet,  that  the  fonner  patent  was  cancelled  **  on  account  of  a  de* 
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PATENTS  FOR  USEFUL  INVENTIONS. 

feetive  qpedficatioD,"  and  the  statement  of  the  time  the  second  patent  was  to  hefpn 
to  run.  It  was  objected  that  the  second  patent  should  not  be  «"i»n»ttH  m 
evidence  on  the  trial  of  the  case,  becaose  it  did  not  contain  any  recitals  that  the 
prerequisites  of  the  act  of  Congress  of  1836,  authorizing  the  renewal  of  patents, 
had  been  complied  with.  Held :  that  this  objection  cannot,  in  point  of  law,  be 
maintamed.  The  patent  was  issued  under  the  great  seal  of  Uie  United  States,  and 
is  signed  by  the  President,  and  countersigned  by  the  Secretaiy  of  State.  It  is  a 
presumption  of  law,  that  all  public  officers,  and  especially  such  high  functionaries, 
perform  their  proper  official  duties,  until  the  contrary  is  proved.  Where  an  act  is 
to  be  done,  or  patent  granted  upon  evidence  ami  proofs  to  be  laid  before  a  public 
officer,  upon  which  he  is  to  decide,  the  fact  that  he  has  done  the  act,  in  grantmg  the 
patent,  is  prima  hde  evidence  that  the  proofr  have  been  regularly  matfe,  and  wera 
satisfactory.  No  other  tribunal  is  at  liber^  to  re-examine  or  controvert  the  suffi- 
ciency of  Budi  prooft,  when  the  law  has  made  the  officer  the  proper  judge  of  their 
sufficiency  and  competency.  T%e  Philadelphia  and  Trenton  Railroad  Company 
vs.  SHmpaon,  448. 

2.  Patents  for  lands,  equally  with  patents  for  inventions,  have,  in  Courts  of  justice, 
been  deemed  prima  facie  evidence  that  they  have  been  regularly  granted,  ^viienever 
they  have  been  produced  under  the  great  seal  of  the  government,  without  any  reci- 
tals or  proofii  that  the  prerequisites  of  the  acts  under  which  they  have  been  issued 

have  been  duly  observed.  In  cases  of  patents,  the  United  States  have  gone  one 
step  further;  and  as  the  patentee  is  required  to  make  oath  that  he  is  the  true 
inventor,  before  he  can  obtain  a  patent,  the  patent  has  been  deemed  prima  &cie 
evidence  that  he  has  made  the  invention.    Ibtd,  » 

3.  To  entiUe  a  party  to  examine  a  witness  in  a  patent  cause,  the  purpose  of  whose  tes- 

timony is  to  disprove  the  right  of  the  patentee  to  the  invention,  1^  showing  its  use 
i  by  others  prior  to  the  patent,  the  provisions  of  the  patent  act  of  1836,  relative  to 

(  *  notice,  must  be  strictiy  complied  vrith.    Ibid, 

f  4.  The  conversations  and  declarations  of  a  patentee,  merely  affirming  that  at  some  former 

period  he  had  invented  a  machine,  may  weU  be  objected  to.    But  his  conversations 

and  declarations,  stating  that  he  had  made  an  invention,  and  describing  its  details, 

I  and  explaining  its  operations,  are  property  deemed  an  assertion  of  his  right,  at  that 

I  time,  as  an  inventor,  to  the  extent  of  the  ftcts  and  details  which  he  then  makes 

^  known,  although  not  of  their  existence  at  an  anterior  time.    Such  declarations, 

I  coupled  with  a  description  of  the  nature  and  objects  of  the  invention,  are  to  be 

deemed  a  part  of  the  res  gest»,  and  they  are  legitimate  evidence  that  the  invention 

was  then  known  and  claimed  by  him;  and  thus  its  origin  may  be  fixed,  at  least  as 

!'  early  as  that  period.    Ibid. 

1  PENAL  STATUTES. 

i  .  1.  Construction  of  Statutes. 

3.  Slave  trade. 

■  PERJURY. 

'  1.  The  defendant  was  indicted  for  peijury  in  &]sely  taking  and  swearing  **  the  owners' 

oath,  in  cases  where  goods  have  been  actually  purchased ;"  as  prescribed  by  the 
'  fourth  section  of  the  supplementary  collection  law,  of  the  first  of  March,  1823. 

The  perjury  veas  charged  to  have  been  committed  in  April,  1837,  at  the  custom- 
house in  New  York,  on  the  importation  of  certain  woollen  goods  in  the  ship  Sheri- 
i  dan.    The  indictment  chiurged  the  defendant  with  having  intentionally  suppressed 

(  the  true  cost  of  the  goods,  with  intent  to  defraud  the  United  States.    2.  Charging 

$  the  perjury  in  swearing  to  the  truth  of  the  invoice  produced  by  him  at  the  time  of 

I  the  entry  of  the  goods,  the  invoice  being  fiilse,  dec    It  appeared  by  the  evidence, 

that  the  goods  mentioned  in  the  entry  had  been  bought  by  the  defendant  from  John 
Wood,  Us  father,  of  Saddleworth,  England.  No  witness  was  produced  by  the 
United  States  to  prove  that  the  value  or  cost  of  the  goods  was  greater  than  that  for 
which  they  were  entered  at  the  customhouse  in  New  York.  The  evidence  of  this, 
offered  by  the  prosecution  was,  the  invoice  book  of  John  Wood,  and  thirty-five 
original  letters  from  the  defendant  to  John  Wood,  between  1834  and  1837,  showing 
a  combination  between  John  Wood  and  the  defendant  to  defraud  the  United  States, 
by  invdcing  and  entering  goods  at  less  than  their  actual  cost ;  that  this  combine- 
I  tion  oomprdiended  the  goods  imported  in  the  Sheridan ;  and  that  the  goods  received 

^  by  that  ship  had  been  entered  by  the  defendant,  he  knowing  that  they  had  cost  more 

^  than  the  prices  at  which  he  haid  entered  them.    This  evidence  was  objected  to  on 
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(he  part  of  the  defendant,  as  not  competent  proof  to  convict  the  defendant  of  the 
crime  of  perjury ;  and,  that  if  an  inference  of  guilt  could  he  derived  from  rach 
proof,  it  waa  an  inference  from  dreametances,  not  sufficient,  as  the  best  legal  testi- 
mony, to  warrant  a  oonTiction.  Held :  That  in  order  to  a  conTiction,  it  was  not 
necessary,  on  the  part  of  the  prosecution,  to  produce  a  living  witness;  if  the  jury 
should  believe,  from  the  written  testimony,  that  the  defendant  made  a  fiilse  and  cor- 
rupt oath  when  he  entered  the  goods.  The  United  States  vs.  Wood,  480. 
9,  The  cases  in  which  a  living  witness  to  the  corpus  delicti  of  the  defendant,  in  a  praee- 
cution  for  perjury,  may  be  dispensed  with,  are :  All  such  where  a  person  charged 
with  a  perjury  1^  felse  swearing  to  a  feet  directly  disproved  by  documentary  or 
written  testimony,  springmg  from  himself,  with  circumstances  shovring  the  corrupt 
intent :  In  cases  were  the  perjury  charged  is  contradicted  by  a  public  record,  proved 
to  have  been  well  known  to  the  defendant  when  he  tock  the  oath,  the  oath  only 
being  proved  to  have  been  taken :  In  cases  where  the  party  is  charged  with  taking 
an  oath  contrary  to  what  he  must  necessarily  have  known  to  be  the  truth ;  and  the 
felse  swearing  can  be  proved  by  his  own  letters  relating  to  the  feet  sworn  to,  or  by 
other  written  testimony  existing  and  being  found  in  the  possession  of  the  defendant, 
and  which  has  been  treated  by  him  as  containing  the  evidence  of  the  feet  recited 
in  it  Ibid. 
3.  The  letters  of  the  defendant,  shovring  his  knowledge  of  the  actual  cost  of  the  goods 
which  had  been  falsely  entered  by  him,  are  the  best  evidence  which  can  be  given« 
This  evidence  is  good  under  the  general  principle  that  a  man's  own  acts,  conduct, 
and  dedaratioDs,  when  voluntary,  are  always  admissible  in  evidence  agsinst  him. 
If  the  letters  of  the  defendant  showed  that  the  invoice  bode  of  the  vendor  of  the 
goods,  containing  an  invdce  of  die  goods  enumerated  in  the  invoice  to  which  the 
defendant  had  sworn  the  owners'  oath,  in  which  book  the  goq^  vrere  priced  higher 
in  the  sale  of  them  to  the  defendant,  recognised  the  book  as  containing  the  true 
•invoice,  his  admission  supersedes  the  necessity  of  other  proof  to  establi^  the  real 
price  given  by  him  for  the  goods;  and  the  letters  and  invoice  book  in  coiuiection 
preponderate  against  the  oath  taken  by  the  defendant,  making  a  living  witness  to 
the  corpus  delicti  charged  in  the  indictment,  unnecessary.    Ibid, 

PLEAS  AND  PLEADING. 

1.  Action  on  an  agreement  in  writing,  by  whidi  Guttschlick  has  purchased  a  lot  of  groond 

in  the  City  of  Washington,  from  the  Bank  of  the  Metropolis,  for  which  he  had 
paid  a  part  of  the  purchase  money,  and  given  a  note  for  the  residue.  By  the  con- 
tract, the  Bank  of  the  Metropolis,  throu^  its  president  and  cashier,  was  pledged  to 
convey  the  lot  in  fee  simple  to  Guttschlick,  when  the  whole  purchase  money  was 
paid.  The  declaration  in  each  count  averred  the  payment  of  the  note,  and  die 
feilure  of  the  bank  to  convey.  To  the  three  special  counts  in  the  declaration,  there 
was  no  condusion ;  to  the  fourth  count,  for  money  had  and  recdved,  there  was  a 
general  condusion.  It  was  hdd  by  the  Court,  that  whatever  might  have  been  the 
effect  of  the  want  of  a  conclusion  to  three  counts  upon  a  spedal  demurrer,  the 
thirty-second  section  of  the  Judiciary  Act  of  1789,  would  cure  the  defect,  if  it  be  ad- 
mitted to  be  one.     Vie  Bank  of  the  Metropolis  vs.  Guttaehliek,  19. 

2.  An  allegation  that  a  party  made,  accepted,  endorsed,  or  deU^pred  a  bill  of  exchange 

is  suffident,  although  the  defendant  did  not  do  dther  of  those  acts  himself;  pro- 
vided he  authorized  the  doing  of  theno.    Ibid. 

3.  The  averment  in  a  declaration  set  forth  that  the  plaintiff  had  been  turned  out  of 

possession  of  a  lot  of  ground,  but  did  not  state  that  the  eviction  was  by  due  conne 
of  law.  The  breach  alleged  in  the  count  was,  that  the  defendant  had  refused,  on 
demand,  to  convey  the  lot  The  Court  held  the  averment  of  eviction  to  be  mere 
surplusage.    IbiiL 

4.  The  action  in  this  case  was  assumpsit  against  the  bank  on  a  contract  under  the  seals 

of  the  president  and  cashier.  Held,  that  the  action  was  well  brought ;  and  it  makes 
no  difference  in  an  action  of  assumpsit  against  a  corporation,  whether  the  agent  was 
appointed  under  the  seal  or  not ;  or  whether  he  puts  his  own  sed  to  a  contntct 
which  he  makes  in  behalf  of  the  corporation.    Ibid. 

5.  An  action  was  brought  in  the  Circuit  Court  of  Mississippi,  against  the  Commercial 

and  Railroad  Bank  of  Viduburg,  Mississippi,  by  puties  who  were  dtizens  of 
the  state  of  Louisiana.  The  defendants  pleaded  in  abatement,  by  attorney,  that 
they  are  an  aggregate  corporation,  and  that  two  of  the  stockholden  resided  in  the 
state  of  Missisdppi.  The  affidavit  to  the  plea  was  sworn  to  by  the  cashier  of  the 
bank,  before  the  **  deputy  derk."    It  was  not  entitled  as  of  any  term  of  the  Court 
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The  phintifi  demoirad  to  Um  plea.  Held,  Chat  Uie  appeaiance  of  the  defendants 
in  the  Ciicuit  Coart,  by  attoroej,  was  proper ;  and  that  if  any  exceptions  existed 
to  this  forn^  of  the  plea,  they  should  have  been  urged  to  the  receiving  of  it  when  it 
was  offered,  and  aze  not  cause  of  demurrar.  Held,  that  the  Circuit  Court  of  Mis- 
sissippi had  no  jurisdiction  of  the  case.  The  Commercial  and  Railroad  Bank  of 
Viikaburg  vs.  Sloeomb  and  others,  60. 

6.  Action,  2. 
POLICY  OP  INSURANCE. 

If  there  be  any  commercial  contract,  which  more  than  any  other  requires  the  application 
of  sound  common  sense,  and  practical  reasoning,  in  the  exposition  of  it,  and  in  the 
uniformity  of  the  application  of  rules  to  it,  it  is  certainly  a  policy  of  insurance. 
Pdera  vs.  l%e  Warren  Iruuranee  Company,  99. 
POTOMAC  COMPANY. 

Chesapeake  and  Ohio  Canal  Company. 
PRACTICE. 

K  In  a  scire  fitdas  to  reyive  a  judgment  in  ejectment,  where  it  is  stated  that  the  term 
recovered  is  yet  unexpired,  this  is  sufficient  It  is  not  required  that  the  term  as  laid 
in  the  declaration,  and  that  fiu^ts  diowing  its  continuance,  should  be  stated.    Leatee 

"  WaUen  vs.  Crai^a  heira,  147. 
^hen  the  Court  have  given  leave,  on  motion,  to  extend  the  term  in  a  demise,  and 
the  amendment  is  spedfic,  it  is  not  necessary  to  interline  it  in  the  declaration.    If 
leave  to  amend  the  declaration  had  been  given  generally,  and  the  amendments  had 
not  been  interlined,  it  would  be  diflferent.    Ibid, 

8.  In  Kentucky  there  is  no  law  which  limits  a  revival  of  judgments ;  and  at  law,  lapse 
of  time  can  only  operate  by  way  of  evidence.  From  lapse  of  time,  and  favourd>le 
circumstances,  the  existence  of  a  deed  may  be  presumed,  or  that  an  obligation  has 
been  discharged ;  but  this  presumption  always  arises  under  pleadings  which  would 
render  the  fatcto  presumed  proper  evidence.  A  demuner  to  a  scire  ikpias  raises  only 
questions  of  law  on  the  fiicts  stated  in  the  vnrit  of  scire  frdas ;  no  evidence  u  heard 
by  the  Court  on  the  demurrer;  and  consequently  there  is  no  presumption  against 
the  judgment  on  which  the  writ  issued,  from  lapse  of  time.    Ibid. 

4.  The  marihal,  on  his  return  to  a  scire  fiidas  to  revive  a  judgment  in  ejectment,  stated 
that  two  of  the  defendants  were  dead.  This  return  does  not  become  matter  of 
record,  like  the  Und  of  service  of  the  writ,  stated  in  the  return,  and  cannot  be  taken 
advantage  of  by  demurrer.  A  plea  in  abatement  was  the  proper  method  of  taking 
advantage  of  the  decease  of  those  of  the  defendants  who  were  deceased.  On  this 
plea  the  plaintiff  could  have  taken  issue,  and  have  had  the  fects  ascertained  by  a 
jury.    IbuL 

6  To  a  sdre  fedas  to  revive  a  judgment  in  ejectment,  it  is  not  neoeasary  to  make  the 
executors  or  administrators  of  deceased  defendants  parties ;  the  subject  matter  in 
dispute  bemg  land,  over  which  they  have  no  oontroL  The  law  is  well  settled,  that 
where  a  defendant  in  ejectment  dies,  the  judgment  must  be  revived  against  both 
his  hein  and  the  terre  tenants.    Ibid, 

6.  Service  of  process  or  notice,  is  necessary  to  enable  a  Court  to  exercise  jurisdiction  in 

a  case  $  and  if  jurisdiction  be  taken  in  a  case  in  which  there  has  been  no  process 
or  notice,  the  proceeding  is  a  nullity.  But  this  is  only  where  original  jurisdiction 
is  exercised ;  and  not  a  decision  of  a  collateral  question,  in  a  case  where  the  partiee 
are  before  the  Court    Rid, 

7.  After  judgment,  the  parties  are  still  in  Court,  for  all  the  purposes  of  giving  e£bet  to  it 

And  in  the  action  of  ejectment,  the  Court  having  power  to  extend  the  demise 
after  judgment,  the  defendant  may  be  considered  in  Court,  on  a  motion  to  amend, 
as  well  as  on  any  other  motion  or  order  which  may  be  necessary  to  carry  faito  eflEect 
the  judgment  In  no  correct  sense  is  this  power  of  amendment  similar  to  the  ex- 
ercise of  an  original  jurisdiction  between  pajties  on  whom  process  has  not  been 
served.  Ibid* 
PROCESS  IN  THE  COURTS  OP  THE  UNITED  STATES. 

I.  The  statute  of  May  19,  1828,  entitled, « An  act  further  to  regulate  process  in  the 
Courts  of  the  United  States,"  which  proposes  only  to  regulars  the  mode  of  pro- 
oeeding  in  civil  suits,  does  not  divest  the  public  of  any  right,  does  not  violate 
any  prindple  of  public  policy,  but,  on  the  contrary,  makes  provision  in  accordance 
with  the  policy  which  the  government  has  indicated  by  many  acts  of  previous 
legislation  to  conform  to  state  laws,  in  giving  to  persons  imprisoned  under  execu- 
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PROCESS  IN  THE  COURTS  OP  THE  UNITED  STATES. 

tion,  the  priTiIege  of  jail  limitg,  embradng  ezeeatioiii  at  tbe  rait  of  Uw  United 
Statea.    T^e  United  SiaUa  ya,  Knight,  30S. 

2.  PiBctifie,  1.  ^S. 
PROMISSORY  NOTES. 

L  Ad  action  was  institoted  in  the  Circuit  Court  of  MiaaiaBqppi,  on  a pronuMOiy  note,  datsd 
at  and  payable  in  New  York.  The  declaration  omitted  to  state  the  place  at  which 
the  note  was  payable,  and  that  a  demand  of  payment  had  been  made  at  diat  piaee. 
The  Court  held,  that  to  maintain  an  action  against  the  drawer  of  a  promissoiy  note 
or  bill  of  exchange,  payable  at  a  partiealar  fjace,  it  is  not  neceaaary  to  aver  in  the 
declaration  that  &e  note,  when  due,  was  presented  at  the  place  for  payment,  and 
was  not  paid ;  but  the  place  of  payment  is  a  material  part  in  the  description  of  the 
note,  and  must  be  set  out  m  the  declaration.    Comngton  vs.  Comstoek,  43. 

5.  A  note  to  be  paid  ''in  the  office  notes  of  a  bank,"  u  not  n^gotiaUe  by  the  usage  or 

custom  of  merchants.  Not  being  a  promissoiy  note  by  the  law  merchant,  the 
statute  of  Anne,  or  the  kindred  act  of  assembly  of  Pennsylvania,  it  is  not  negotiable 
by  endonement;  and  not  being  under  seal,  it  u  not  assignable  by  the  act  of  aasem- 
bly  of  PennsyWania  on  that  subject,  relating  to  bonds.  No  suit  could  be  brought 
upon  it,  in  the  name  of  the  endorser.  The  legal  interest  in  the  instrument  continues 
in  the  person  in  whose  &TOur  it  has  been  drawn ;  whatever  equi^  another  may 
have  to  claim  the  sum  due  on  the  same ;  and  he  only  is  the  party  to  a  suit  at  law 
on  the  instrument  lrvint,for  the  use  of  the  Lumberman**  Bank  at  Warren,  vs. 
Xotory,  293. 

3.  Action  on  a  promissory  note  lor  two  thousand  dollars,  drawn  for  the  puipoee  of  being 

discounted  at  the  Branch  Bank  at  Mobile,  payable  to  the  cashier  of  the  bank  or 
bearer,  and  upon  which  was  written  an  order  to  credit  the  perwn  to  whom  the  note 
was  sent,  to  be  by  him  oSEenA  for  discount  to  the  bank  for  the  use  of  the  drawers, 
the  order  being  signed  by  all  the  makers  of  the  note.  The  bank  refused  to  d»> 
count  the  note,  and  it  was  marked  with  a  pencil  mark,  in  the  manner  in  which  notes 
are  marked  by  the  bank  which  are  offiured  for  discount  The  agent  of  the  drawers, 
to  whom  the  note  was  entrusted  to  be  offered  for  discount,  put  it  into  circulation, 
after  endorsing  it;  having  disposed  of  it  for  one  thousand  two  hundred  dollars,  for 
his  own  benefit,  without  the  knowledge  of  the  drawers ;  and  communicated  to  the 
purchaser  of  the  note  that  it  had  been  o£kred  for  discount  and  rejected  by  the  bank. 
The  note  was  afterwards  given  to  other  persons  in  part  payment  of  a  previous  debt, 
and  credit  for  the  amount  was  given  in  the  account  with  their  debtors.  The  form 
of  the  note  was  that  required  by  the  bank  when  notes  are  discounted,  and  had  not 
been  used  before  it  had  been  80  required  by  the  bank.  The  Circuit  Court  instructed 
the  jury  that  the  plaintiff  was  not  entitled  to  recover  from  the  drawers  of  the  note. 
Held,  that  the  instruction  was  correct    Fowier  vs.  Brantla/  et  oL  318. 

4.  The  known  custom  of  the  bank,  and  ite  ordinary  modes  of  transacting  business,  in- 

cluding the  prescribed  forms  of  notes  offered  for  discount,  entered  into  the  contract 
of  those  giving  notes  for  the  purpose  of  having  them  discounted  at  the  bank ;  and 
the  parties  to  Sie  note  must  be  understood  as  having  agreed  to  govern  themselves 
by  such  customs  and  modes  of  doing  business ;  and  thii^  whether  they  had  actual 
knowledge  of  them  or  not :  and  it  was  the  especial  du^  of  all  thoee  dealing  with 
the  note  to  ascertain  them,  if  unknown.  This  is  the  established  doctrine  of  the 
Supreme  Court,  as  laid  down  in  Renner  et.  The  Bank  of  Columbia,  9  Wheat;  in 
Mills  w.  The  Bank  of  the  United  Sutes,  II  Wheat;  and  in  the  Bank  of  Wash- 
ington M.  Triplett  and  Neale^  I  Peters,  32.    Brid. 

6.  A  note  over  due^  or  a  bill,  dishonoured,  are  circumstances  of  susj^don,  to  put  those 

dealing  for  it  afterwards  on  their  guard ;  and  in  whose  hands  it  is  open  to  the  same 
defences  it  was  in  the  hands  of  the  holder,  when  it  feU  due.  After  maturity,  such 
paper  caimot  be  negotiated.    Bnd, 

PUBLIC  LANDS  OF  THE  UNITED  STATES. 

1.  The  United  Stotes  instituted  an  action  on  a  bond  given  by  the  defendants,  condi- 
tioned that  certain  of  the  obligors  who  had  taken  from  the  agent  of  tiie  United 
States,  under  the  authority  of  the  President  of  the  United  Stetes,  a  license  for 
smeltuig  lead  ore,  bearing  date  September  1st,  1834,  should  fully  execute  and 
comply  with  the  terms  and  conditions  of  a  license  for  purchasing  and  smelting 
lead  ore,  at  the  United  States*  lead  mines,  on  the  Upper  Mississippi  river,  in  the 
state  of  BUnois,  for  the  period  of  one  year.  The  defendante  demurred  to  the  decla- 
nudoii,  and  the  question  was  presented  to  the  Circuit  Court  of  lUinois,  whether  the 
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Preodent  of  the  United  Slates  had  power,  under  the  act  of  Congren  of  SJ  of 
March,  1807,  to  make  a  contract  for  porcfaaaing  and  amelUng  lead  ore,  at  the  leail 
mines  of  the  United  States,  on  the  Upper  MissiasippL  This  question  was  certified 
from  the  Ciicoit,  to  the  Supreme  Court  of  the  United  States.  Held,  that  the  Pre- 
sident of  the  United  States  has  power,  under  the  act  of  Congress  of  3d  of -March, 
1807,  to  make  the  contract  on  which  this  suit  was  instituted.  TTie  Untied  States 
ys.  GraHot  el  aL  629. 
8.  The  power  over  the  public  lands  is  vested  in  Congress  by  the  Constituticm,  without 
limitation,  and  has  been  considered  the  foundation  on  which  the  territorial  govern- 
ments rest.    Ibid. 

3.  The  words  « dispose  of'  the  public  lands,  used  in  the  Constitution  of  the  United 

States,  cannot,  under  the  decisions  of  the  Supreme  Court,  receive  any  other  con- 
struction than  that  Congress  has  the  power,  in  its  discretion,  to  authorize  the  leasing 
of  the  lead  mines  on  the  public  lands,  in  the  territories  of  the  United  States.  There 
can  be  no  apprehensions  of  any  encroachments  upcm  state  rights  by  the  creation 
of  a  numerous  tenantry  within  the  borders  of  the  states,  from  d^  adoptioa  of  such 
measures.    Ibid, 

4.  The  authori^  given  to  the  President  of  the  United  States  to  lease  the  lead  mmes,  is 

limited  to  a  term  not  exceeding  five  yeare.  This  limitation,  however,  is  not  to  be 
construed  as  a  prohibition  to  renew  the  leases  from  time  to  tune,  if  he  thinks 
proper  so  to  do.  The  authori^  is  limited  to  a  short  period,  so  as  not  to  interfere 
with  the  power  of  Congress  to  make  other  dispositions  of  the  mines,  ehould  they 
think  the  same  necessaxy.    Ibid, 

5.  The  legal  understanding  of  a  lease  for  years,  is  a  contract  for  the  poss^^sion  and 

profits  of  land  for  a  determinate  period,  with  the  recompense  of  rent  It  is  not  ne- 
oessaiy  that  the  rent  should  be  in  money.  If  reserved  in  kind,  it  is  rent  in  contem- 
plation of  law.    Ibid, 

6.  The  law  of  1807,  authorizbg  the  leasing  of  the  lead  mmes,  was  passed  before  Illinois 

was  oiganized  as  a  state.    She  cannot  now  complain  of  any  dispositbn  or  regula- 
tion of  the  lead  mines,  previously  made  by  Congress.    She  surely  cannot  daim  a 
right  to  the  public  lands,  within  her  limits.    Ibid, 
RHODE  ISLAND. 

1.  Boundaries  of  states. 

2.  Chancery  and  Chancery  jwactice,  &— 11. 

3.  Supreme  Court  of  the  United  Sutes. 

SALE  OF  REAL  ESTATE. 
The  rule  that  the  purchaser  of  property  shall  prepare  and  tender  a  deed  of  conveyance 
of  the  property  to  the  vendor,  to  be  executed  by  him,  although  prevailing  in  Eng- 
land, does  not  seem  to  have  been  adopted  in  some  of  the  states  of  the  United 
States.  In  Ohio  the  rule  does  not  prevail  The  local  practice  ought  certainly  to 
prevail,  and  to  constitute  the  proper  guide  in  the  interpretation  of  the  terms  of  » 
contract     Taylor  vs.  Longioorti,  172. 

SALES  OP  LANDS  FOR  TAXES. 

1.  The  Supreme  Court  of  Ohio  has  required  a  claimant  under  a  tax  title  to  show,  be- 

fore his  title  can  be  available,  a  substantial  compliance  with  the  requisites  of  the 
law.    Games  etoLv,  DunrCe  Lessee,  322. 

2.  A  deed  of  lands  sold  for  taxes  cannot  be  read  in  evidence,  without  proof  that  the 

requisites  of  the  law  which  subjected  the  bmd  to  taxes  had  been  oon^ied  with. 
There  can  be  no  class  of  laws  more  strictly  local  in  their  character,  and  which  mors 
directly  concern  real  property,  than  laws  imposing  taxes  on  lands,  and  subjecting 
the  lands  to  sale  for  unpaid  taxes.  They  not  only  constitute  a  rule  of  property, 
but  their  construction  by  the  Courts  of  the  state  should  be  followed  by  the  Courts 
of  the  United  States,  with  equal  if  not  with  greater  strictness  than  any  other  class 
of  laws.  Ibid. 
SCIRE  FACIAS. 

Practice. 
SECRETARY  OF  THE  NAVY. 

Heads  of  Depertments  of  the  govemmcpt  of  the  United  States,  1 — 6. 
SLAVE-TRADE. 
The  schooner  Butterfly,  canymg  the  flag  of  the  United  States,  and  documented  as  a 
vessel  of  the  United  States^  and  having  the  usual  equipments  of  veasek  engaged 
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SLAVE-TRADE. 

in  the  sla^e^nide,  lured  from  Hanuia  towards  the  coast  of  Africa,  oo  the  S7tli 
Jul  J,  1839.  She  was  captared  by  a  British  lirig  of  war,  and  sent  into  Siena  Leone, 
on  suspicion  of  being  Spanish  property.  At  the  time  of  the  captan,  Isaac  Morris 
was  in  command  of  the  vessel,  and  was  described  in  the  ship's  papers,  and  de- 
ttribed  himself  as  a  citixen  of  the  United  States.  The  vessel  was  sent  by  the 
British  authorities  at  Sierra  Leone  to  be  dealt  with  by  the  authorities  of  liie 
United  States.  Held,  that  to  constitute  the  ofibnce  denounced  in  the  second 
section  of  the  act  of  10th  May,  1800,  it  was  not  necessary  that  there  should 
have  been  an  actual  transportation  or  carrying  of  slaves  in  the  vessel  of  the 
United  States,  in  which  the  party  indicted  served.  2.  The  voluntary  service  of  an 
American  citizen  op  board  a  veawl  of  the  United  States,  in  a  voyage  commenced 
with  intent  that  the  vessel  should  be  employed  in  the  slave-trade,  from  one  foreign 
place  to  another,  is  an  offence  against  the  second  section  of  the  law,  although  no 
slaves  had  been  transported  in  such  vessel,  or  received  on  board  of  her.  3.  To 
constitute  the  oflence  under  the  third  section  of  the  act,  it  was  not  neceamy  that 
there  should  be  an  actual  transportation  of  slaves  in  a  foreign  vessel,  on  board  of 
which  the  party  indicted  served.  4.  The  voluntary  service  ^  an  American  citiaeQ 
on  board  a  Ibreign  vessel,  in  a  voyage  commenced  with  intent  that  the  vessel  should 
be  employed  and  made  use  of  in  the  transportation  of  slaves,  from  one  foreign 
country  to  another,  is  in  itsdC  and  where  no  slaves  have  been  transported  in  such 
vessel,  or  received  on  board  of  her,  an  oflknce  under  the  third  section  of  the  act.  - 
The  VnUed  States  vs.  haae  Morris,  464. 

SPANISH  LAND  GRANTS. 
1.  Florida  Land  Titles. 

Construction  of  Statutes  of  the  United  States,  4—7. 

SPECIFIC  PERFORMANCE. 

I.  A  decree  for  a  specific  peifimnance  of  a  contract  was  lefosed,  because  a  definite  ana 
certain  contract  was  not  made,  and  because  the  party  who  claimed  the  perfinmsnoe 
bsd  failed  to  make  it  definite  and  certain  on  his  part,  by  neglecting  to  coi 
by  return  cf  u  nveying  to  him  the  proposition  of  the  vendor,  his  \ 

of  the  terms  ofoed.     Carr  vs.  DuwU  et  aL  77. 

St.  If  it  be  doubtful  whether  an  agreement  has  been  ocmcluded,  or  is  a  mere  negotiatioiH 
Chancery  will  not  decree  a  specific  performance.    Ihid. 

3.  Specific  p^ormanoe  of  a  contract  by  T.,  for  the  sale  by  him  of  a  lot  of  ground  in  the 

city  of  Cincinnati,  was  asked,  by  a  bill  filed  in  the  Circuit  Court  for  the  District  of 
Ohio,  by  L.  The  complainant  in  the  bill  had  purchased  the  lot,  and  had  paid 
according  to  the  contract,  the  proportion  of  the  purchase  money  payable  to  T.  By 
the  contract,  a  deed,  with  a  genenl  warrant,  was  to  have  been  given  by  the  vendor 
within  three  months,  on  which  a  mortgage  for  thd  balance  of  the  pnrdiase  money 
was  to  have  been  executed  by  the  purchaser.  This  deed  was  never  given  or  ofiered. 
The  purchaser  went  into  possession  of  the  lot,  improved  it  by  building  valuable 
stores  upon  it,  and  sold  a  part  of  it.  A  subsequent  agreement  was  made  with  the 
vendor,  as  to  tfie  rate  of  interest  to  be  paid  on  Uie  balance  of  the  purchase  money. 
The  purchase  was  made  in  1814,  and  the  interest,  as  agreed  upon,  i^as  r^gulariy 
paid  until  1823,  when  it  was  withheld.  In  1829,  the  vendor  instituted  an  action 
of  ejectment  for  the  recoveiy  of  the  property,  and  he  obtained  possession  of  the  same 
in  1824.  In  1819,  the  purchaser  was  informed  that  one  Chambers  and  wifo  had  a 
claim  on  the  lot,  which  was  deemed  valid  by  counsel;  and  in  1823,  a  suit  for  the 
recovery  of  the  lot  was  instituted  by  Chambers  and  wife  against  T.  L.  and  otheis, 
which  was  depending  until  after  1829..  In  1825,  this  bill  was  filed,  claiming  firom 
T.  a  conveyance  of  the  property  under  the  contract  of  1814,  on  the  payment  of  the 
balance  of  the  purchase  money  and  interest.  The  Circuit  Court  decreed  a  convey- 
ance; and  the  decree  was  affirmed  by  the  Supreme  Court  Taylor  va.  Long* 
ujorth,  173. 

4.  After  the  filing  of  the  original  Ull,  amended  biU,  and  answers,  the  Cirenit  Court  con* 

sidered  that  C,  who  held  a  part  of  the  lot  purchased  by  L.,  should  be  made  a  party 
complainant;  and  he  came  in  and  submitted  to  such  decree  as  migfat  be  made 
between  the  original  parties.  Held:  that  this  was  regular.  Ibid. 
A.  There  is  no  doubt  that  time  may  be  the  essence  of  a  contract  for  the  sale  of  property. 
It  mav  be  made  so  by  the  express  stipulations  of  the  parties,  or  it  may  arise  by  im* 
plication  from  the  very  nature  of  the  property,  or  the  avowed  objects  c£  the  seller  or 
the  purchaser.    And  even  when  time  it  net  thus,  either  ezpreariy  or  imptiadiy,  of 
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the  MMnoe  of  the  oontnct,  if  |^e  party  eeeking  a  epedfio  performance  has  been 
goUty  of  grow  laches,  or  has  been  inexcusably  negligent  in  performing  the  contract 
on  his  part,  or  if  there  has,  in  the  intermediate  periods,  been  a  material  change  in 
circnmstanoes,  a0ecting  the  rights,  interests,  or  obligations  of  the  parties,  in  all  such 
cases,  Courts  of  Equity  will  refuse  to  decree  any  specific  performance,  upon  the 
plain  ground  that  it  would  be  inequitable  and  unjust  But,  except  under  circum- 
stances of  this  sort,  or  of  an  analogous  nature,  time  is  not  treated  by  Courts  of 
Equi^  as  of  the  essence  of  the  contract;  and  relief  will  be  given  to  the  party  who 
seeks  it,  if  he  has  not  been  grossly  negligent,  and  comes  within  a  reasonable  time, 
although  he  has  not  complied  with  the  strict  terms  of  the  contract  But  in  all  such 
cases,  the  Court  expects  the  party  to  make  out  a  case  free  torn  all  doubt,  and  to 
show  that  the  relief  which  he  asks  is,  under  all  the  drcumstanoes,  equitable;  and  to 
account  in  a  reasonable  manner  for  his  delay  and  apparent  omission  of  duty.    JbieL 

STATUTES  OP  LIMITATIONS. 
Limitation  of  Actions. 

SUPREME  COURT  OP  THE  UNITED  STATES. 
I  1.  Under  the  twenty-fifth  section  of  the  Judiciary  Act  of  1 789,  three  things  are  necessary 

I  to  give  the  Supreme  Court  jurisdiction  of  a  case  brought  up  by  writ  of  error  or 

ap^al :  1.  The  validi^  of  a  statute  of  the  United  States,  or  of  an  authority  exer^ 
cised  under  a  state,  must  be  drawn  in  question.  3.  It  must  be  drawn  in  question 
on  the  ground  that  it  is  repugnant  to  the  Constitution,  treaties,  and  laws  of  the 
United  States.  3.  The  decision  of  the  state  Court  must  be  in  favour  of  its  vali- 
dity.   T%e  CommonweaUh  Bank  of  Kentucky  vs.  Griffith  et  oL  56. 

2.  When  the  decision  of  a  state  Court  is  against  the  validity  of  a  state  statute,  as  con- 

trary to  the  Constitution  of  the  United  States,  a  writ  of  error  does  not  lie  to  the 
Supreme  Court  on  such  judgment    lUd, 

3.  By  a  rule  of  the  Supreme  Court,  the  practice  of  the  Eng^h  Courts  of  Chancery  is 
'  the  practice  of  the  Courts  of  Equity  of  the  United  States.  The  State  of  Rhode 
'  hland  vs.  T%e  State  of  Conneeiieut,  210. 

'  4.  In  a  case  in  which  two  sovereign  states  of  the  United  States  are  litigating  a  question 

'  of  boundary  between  them,  in  the  Supreme  Court  of  the  United  States,  the  Court 

have  decided  that  the  rules  and  practice  should  govern  in  conducting  a  suit  to  a  final 
^  issue.    Ibid, 

6.  The  judgment  of  the  Supreme  Court  of  the  United  States,  in  a  case  brought  by  writ 
*  of  error  to  a  Court  of  a  state,  must  be  confined  to  the  error  alleged  in  the  decision  of 

^  the  state  Court,  upon  the  construction  of  the  act  of  Congrees  before  the  state  Court 

I  Leeeee  of  PoUartTe  Heire  vs.  Kibbe,  353. 

■  SURETY. 

'  1.  Extending  the  time  of  payment  of  a  bond,  and  a  mere  delay  in  enforcing  it,  will  not 

'  discharge  a  sure^,  unless  some  agreement  has  been  made  injurious  to  the  interest 

of  the  surety.    Spri^  vs.  The  Bank  of  Mount  Pleaeant^  201. 
'  2.  It  is  a  sound  and  well  settled  principle  m  law,  that  sureties  are  not  to  be  made  liable 

'  beyond  their  contract ;  and  any  agreement  with  the  creditor  which  varies  essentially 

the  terms  of  the  contract,  without  the  assent  of  the  surety,  will  discharge  him  from 
'  responsibility.    But  this  principle  cannot  apply  where  the  surety  has  by  his  own 

'  act  exchanged  his  character  of  surety  for  that  of  principal ;  and  then  applies  to<  a 

'  Court  of  Equity  to  reinstate  him  to  his  character  of  surety,  in  violation  of  his  own 

express  contract    Ibid, 
TAXES. 

Sales  of  lands  for  taxes. 
TREATIES. 

1.  Construction  of  the  treaties  with  the  Cherokee  Indians,  relative  to  lands  within  the 

boundary ;  and  the  acts  of  the  legislature  of  the  state  of  North  Carolina,  relative  to 
the  occupation  and  entry  of  lands  within  the  Indian  beundaiy.  Leesee  of  Latti' 
mer  and  others  vs.  Fotut,  4. 

2.  It  will  not  be  denied  that  the  parties  to  a  treaty  are  competent  to  determine  any  dis- 

pute respecting  its  limits.  In  no  mode  can  a  controversy  of  this  nature  be  so  satis- 
foctorily  determined  as  by  the  contracting  parties.  If  their  language  in  the  treaty 
shall  be  wholly  indefinite,  or  the  natural  objects  called  for  are  uncertain  or  contra- 
dictory, there  is  no  power  but  that  which  formed  the  treaty  which  can  remedy  such 
defects.    Ibid. 

3.  It  is  a  sound  principle  of  law,  and  applies  to  the  treaty-making  power  of  the  govem- 
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ment  of  the  United  Statee,  whether  exerebed  with  a  foreign  nation  or  an  Indian 
tribe,  that  all  questiona  of  boundary  may  be  aettled  by  the  pailiea  to  the  treaty: 
and  to  the  ezerdae  of  that  high  function  of  the  government  within  its  constitutioiiiBl 
powers,  neither  the  lights  of  a  ^ate  or  an  individual  can  be  inteipoaed.    Ibid, 

4.  Florida  land  dainuL 

5.  Construction  of  statutes  of  the  United  States,  4—^ 
TREATY  OF  INDEMNITY  WITH  FRANCE. 

The  powers  and  duties  of  the  Gomnussioners  under  the  treaty  of  indemnity  with  France, 
were  the  same  as  those  which  were  ezerdaed  under  the  treaty  with  Spam,  by  which 
Florida  was  ceded  to  the  United  Slates ;  as  decided  in  the  cases  of  Comegys  tw. 
Vaase,  1  Peters,  213,  and  Sheppaid  m.  Taylor  and  others,  6  Peters,  710.  There  is 
a  diflerence  in  the  words  used  in  the  Treaty  and  Act  of  Congress,  when  defining 
the  powers  of  the  Board  of  Commissionen;  but  they  mean  the  same  thing.  The 
rules  by  whidi  the  Board,  acting  under  the  French  treaty,  is  directed  to  govern  itself 
in  deciding  the  cases  that  come  before  it,  and  the  manner  in  which  it  is  constituted 
and  organized,  show  the  purposes  for  which  it  was  created.  It  was  established  for 
the  purpose  of  deciding  what  claims  were  entitled  to  share  in  the  indemnity  pro- 
vided by  the  treaty ;  and  diey  of  course  awarded  the  amount  to  such  penon  as 
appeared  firom  the  papers  befine  them  to  be  the  rightful  claimant  But  there  is 
nothing  in  the  frame  of  the  law  establishing  the  Board,  or  in  the  manner  of  consti- 
tuting and  organizing  it,  whidi  would  lead  to  the  inference  that  larger  powen  were 
intended  to  be  given  than  those  conferred  on  the  oommiasionen  under  the  Florida 
Treaty.  Freval  vs.  Baehe,  95. 
TRUSTS. 

1.  In  case  of  a  deed  of  trust  executed  to  secure  a  debt,  unless  in  case  of  some  ex* 

trinsic  matter  of  equity,  a  Court  of  Equity  never  interferes  to  delay  or  prevent  a  sale 
according  to  the  terms  of  the  trust ;  and  the  only  right  of  the  grantor  in  the  deed, 
is  the  ri^t  to  any  surplus  which  may  remain  of  the  money  for  which  the  property 
sold.     The  Bank  of  the  BSetropoUa  vs.  GuttsehUek,  19. 

2.  When  a  trust  is  created  for  the  benefit  of  a  third  party,  thon^  without  his  knowledge 

at  the  time,  he  may  affirm  the  trust,  and  enforce  ita  execution.    IbiiL 

3.  Where  a  deed  of  trust  was  executed  to  secure  the  payment  of  certain  notes,  and  a 

judgment  obtained  on  the  notes,  the  judgment  did  not  operate  as  an  extinguiahment 
of  the  right  c^  the  holders  of  the  note  to  call  for  the  execution  of  the  tmst;  atthongh 
the  act  of  limitations  might  apply  to  the  judgment    Ibid, 

4.  The  same  relation  as  that  of  landlord  and  tenant  subaiBte  between  a  tmat,  and  a  cestoi 

qui  trust,  as  it  regards  title  to  the  estate.     Walden  etaLm.  Bodky  et  aL  166. 
WRIT  OF  ERROR. 

1.  It  is  the  settled  doctrine  of  the  Supreme  Court  of  the  United  States  diat  a  writ  of 

error  does  not  lie  from  the  Circuit  Court  on  the  refusal  of  a  motion  to  quash  an 
execution  by  such  refusal  not  being  a  final  judgment,  under  the  twen^-eecMid 
section  of  the  Judiciary  Act  of  1789.    Evans  vs.  Gee,  1. 

2.  Under  the  twenty-fifth  section  of  the  JudicUry  Act  of  1769,  three  things  ere  neces- 

sary to  give  the  Supreme  Court  jurisdiction  of  a  case  brought  up  bv  vrrit  of  error 
or  appeal  1.  The  validity  of  a  statute  of  the  United  States,  or  of  an  authority 
exercised  under  a  state  must  be  drawn  in  question.  2.  It  must  be  drawn  in  question 
on  the  ground  that  it  b  repugnant  to  the  Constitution,  treatiea,  or  laws  of  the' 
United  States.  3.  The  decision  of  the  state  Court  must  be  in  fevour  of  ita  validity. 
The  CommanvoeaUh  Bomk  of  Kentucky  vs.  Griffith  and  others,  66. 

3.  When  the  decision  of  a  state  Court  is  against  the  validity  of  a  state  statute,  as  con- 

trary to  the  Constitution  of  the  United  States,  a  writ  of  error  does  not  lie  to  the 
Supreme  Court  upon  such  a  judgment    Ibid, 


THE  END. 
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